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This thesis exatnines the possible approaches to the control of anticompetitive business 

practices with an international or cross-border dimension. The study commences with a 

discussion of the importance of competition regulation in the domestic policies of states 

and the impact that giobalization has had on competition regdation It then proceeds to 

anaiyse the various approaches to the regulation of international competition. Reference is 

made to the development, benefits and drawbacks of the existing methods of unilaterPl and 

bilateral regulation and suggestions are made regarding the M e r  elaboration of these 

rnethods. A major part of the discussion deals with plurilateral and multilatd 

competition regulation, analyshg the effectiveness of existing regdatory mechaaisms and 

considering a number of ment proposais relating to multilaterai regulation. Partitculaf 

attention is given to the potential role of the WTO in this regard. In conclusion, 

suggestions are made regardhg possible fiinire developments. 



Cette thèse examine les approches envisageables pour réglementer la coacumnce au 

niveau international, dans la sphère des relations transfkontalières. L'étude débute par une 

discussion sur l'importance de la réglementation en matière de conmence dans les 

politiques internes des États et envisage l'impact de la mondialisation. Puis, les différentes 

approches d'une rigiementation de la concurrence au niveau international sont présentées. 

Des références sont faites aux développements, aux avantages et aux inconvénients des 

systèmes de réglementations unilatérales et bilatérales actuels a des suggestions visant 

leurs améliorations sont apportées. La majeure partie de la discussion porte sur les 

réglementations plurilatérales et multüatérdes en matière de concurrence. L'efficacité des 

mécanismes régulateurs existants est discutée et des propositions de nouvelles méthodes 

de réglementations multilatérales sont avancées. Une attention particulière est porte au 

rôle de I'0.M.C. dans ce débat. En conclusion, des suggestions sur les developpements 

futurs sont proposées. 
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INTRODUCTION 

The regdation of competition amoq producers of goods or seMces is an important issue 

for states desiring to create and maintain efficient markets and reap the nsulting social and 

economic benefits. In accordance with the concept of sovereignty, states haw the 

authority to regulate competition within theu tenitories, i.e. at a domestic level, and 

states indeed do so. With the emergence of the practice of applying national competition 

laws extraterritoridy in the 19409, it became evident that states wen dso concemed 

about the control of anticompetitive business practices occurring outside their borders. 

Since that tirne, the ongoing process of globahtion and the world-wide trend towards 

economic integration have redted in an increased interest in the development of methods 

to control anticompetitive practices with an international dimension. The aforementioned 

interest is reflected in a number of international agreements relating to the issue and the 

work currently being done at the regional and multilateral levels by inter alia the EU, the 

OECD, UNCTAD and the WTO. 

This thesis is intended to provide a critical survey of the existing mechanisrns of 

international cornpetition regulation and discuss the possible methods which may be 

employed to regdate competition intemationally in the friture. The study will commence 

with an explmation of the significance of competition regulation and indicate what impact 

globalkation has had in this area. The extraterritorial application of domestic cornpetition 

laws wili then be examineci in order to determine the acceptability of this approach to the 

regdation of international cestrictive business practices. Traàng the fhber development 

of transnational competition regdation, cbpter 2 wiU d d  wîth various bilatemi, regional 

and muhilaterai agreements relating to the topic. Emphasis will be placed on how eîkt iv t  

these agreements are in addressing the relevant regulatory problans which may d s e .  

Fdy, in chiipter 3, the tiitwe of intemationai cornpetition regdation will be discud. 

Reference wiîi be d e  to the various proposais wbich have ban put fornard in this 

regard ad r submission wiU be made as to what the way f o m d  could be. 



L Competition Regulation and its Economic Signülcanee 

1. Gentrai 

Competition regulation forms part of many govenunents' economic or social policyL and is  

typically entrenched in some form of legi~lation.~ The purpose or aim of cornpetition 

regulation may Vary among states and a state may even employ competition ngulation to 

achieve several goals. However, it is generally accepted that the con objective of 

competition regulation is to ensure the efficiency of marketsa3 According to most 

economic analyses, efficiency in this context refers to the economic efficiency of markets, 

the notion being that by e n s u ~ g  efficient marketq social welfare will be nuxhised.' The 

concept of an efficient market is manifesteci in lower consumer pnces and a wider choice 

of higher quality produas.' Ln this regard it is important to note that an efficient market 

does not necessariiy have to be a competitive market - in certain markets a monopolist 

may be a more efficient producer (for instance, due to economies of scale) than a group of 

producers in a perfectly competitive market would be. 

1 As of the ead of 1996, seventy munais possessed competition laws. ûf tbese la- 61% datd h m  
1990 or later and 79% dated h m  1980 or later. See MKA Palim, "The woddwide grüwth Uf 
cornpetition law: an empind analysis" (1998) XLIïï Antitnist Bull. 105 [htreina&r Palim] at 109. 

Accordhg to the pmctice employed by mosi OECD mankrr, "cumpetition policy" can bc afuud as 
"th body of iaws and reylritions govcrning kuincap practiccs.. .". Som countrics Iilvc a wi& 
adinition which incIPdes govwnmmt poiiacs that may aî%ct compctition. OECD, Co- on 
Compttition Law aod Policy, InteHm Report on Convergence of Cornpliion Polictes, Dot, NO. 
ûCDEfGD(94)64, (1994), reptoducod in (1994) Worid Compttition 18: 1 167 at 17 1. 
RA m, Antimûr Lmv, (Chicago: Tbe Uniwrsity of Chiago Press, 1976) at 4; mpra n a t ~  2 at 172. 
4 ~ ~ ~ n ~ ~ m ~ t h c ~ o f s a r n m v r b p l r i s p i d ~ ~ ~ i n < b c ~ i m d a  
c o ~ o n .  For a M e d  dimssb cf tbe ecoaomics ofcOmpebcOmpebtion pl& sbt WTO, A m a l  
1997 vofum I - Specid topic: Tmde und competition policj?, (Ge-: m. lm tbe 
1997 WrD Report1 ai 34-38; ET. Sulliwi & JL. Fhrhon, Unrkrslrmtüng Antibuf and Ils &momie 
Implicuffons, 2d cd ww York: Mpnbew Bendcr& Co, 1994); L. Phlips, Cornputition Policy: A 
ZReomtic Perspcttvet (Cambridge: University Press, 1995) and F M  Schrcr, Cornpetition Policies fbr 
an Integmted Wodd hkononry, (W&hhgton, D.C.: Tbc Bmokings Institution, 1994). 
' Supra note 2 at 172. 



Other than efficiency, objectives which may be pursued by ushg competition policy 

include consumer protection,' the promotion of economic integratioq7 the facilitation of 

econornic liberali~ation,~ the promotion of democratic valueqg the promotion of economic 

and social development, 'O and the protection of opporhuiities for srnalier businesses." It is 

important to keep these different objectives in mind when looking at competition 

regulation fiom an international perspective as the dierent objectives envisageci by 

dEering policies rnay have an eff- on the way competition policies will be formulated, 

interpreted and edorced in diierent states.12 Furthemore, dEerent objectives purwied 

within the same policy may be inconsistent with one another," for instance the objective of 

protecting small businesses may conflict with the efficiency objective. 

It should be noted that there is no general consensus amongst govemments or economists 

as to the correct theory to be employed in the design of competition policy, some theones 

even holding that competition regulation is unwarranted as it itself leaâs to market 

It is acapted that consumer protection is the overriding goal of US antitrust poücy. Sa the 1997 WTO 
Rcport, supra note 4 at 44. 
' A gmd aaimple of cornpetition policy bang employeû to achieve (bis goal is providcd in Articles 2 and 
3 0  of the Trealy Esrablishing the Eumpem Economic Conmuni@, 25 March 1957,298 U.N.T.S. 3, as 
amendcd (hcreinafter the Treofy of Rome] in terms of which the Enropcan Community is to cns~n 
cconomi~ cohesion among its Memûers by inter alia making use ofUa system ensuring that mipetition in 
the iatenial market is not distorted". 
' TC811Sitionai ecommics, such as bat of China, wàkh an economic synaos in transition h m  saiabt to 
markct-drivcn economic structures, use cornpetition policy as an instrument to help achiwe h'beralisao'on. 
Sec B. Song, "Cornpetition Policy in a Transitionai Economy Tbe Cast of Chinan (1995) 3 1 S m  J. Int'l 
L. 387. 

For example, see the PreambIe of the aew South Afncan Cornpetition Act 1998, No. 89 of 1998 whicb 
provides thnt one ofthe act's ainis is 90 provide aii South Afncans e q t d  opportwiity to partiapte N l y  
in the national ecoaomy". 
'O WTO, Working Gmup on Tnde and Competition Poiicy, Report (1998) of the Working Gmup on the 
Interaction behueen Trade and Conrpotition Poky  to the General Council, Wîü Doc. WTIWGïCPI2 
(1998) [bcreinaft# WTO 1998 Working Group Report] at 12. 
'' 16id. at 20. 
l2 Compare, for hitance, tâe d i n i  appmpcbcs folowed in (bc Uniîcd States, Ihe Europcan Union rad 
J ~ p e a  See A Mattoo & A. SubrPmPman. "Muitilateral Rnlcr on Competition Poiicy - A Possible Wgr 
F o W  (1997) 31:s J. World T. 95 (hniaafter Mutoo & Suôtamanian] at 99; P. Nicoiai&& T d  
iWihlatcni RoIa on Compcrition - Tht noMems in Muaiil Rbeognition ofNabiConai Ru*r" (1994) 123 
Woild Comp. 5 [hereinafter Nicoiaides (1994)l at 9-35. " L. W o ~ i i i a q  W.S. Comamt & A. &to, &, Cornpetitiolt Pofity in the Gldal ~ ~ ( l l y ,  ( b d o ~ ~  



impeniaions.*' However, regardless of the ciifferences in objectives mong national 

competition policies and the theories on which these policies are based, it may be said tha 

the competition laws of most states have a number of main elements in commoa These 

include regulations relating to the prohibition of certain horizontal agreements," verticai 

market restraints,16 mergersl' and abuses of dominant positions.18 

The differences and discrepancies between dEerent states' competition regulations would 

not pose any kind of problem to trade if the competitiveness of markets was a purely 

domestic phenornenon, which could be regulated effectively within the Wts a givm 

state's borders and was not influenad by what happened in foreign markets. The fact is, 

however, that vade across state borders is an everyday occurrence, the r d h g  

interaction between domestic markets and involvement in international markets having a 

far-reaching effect on the economies of trading states, which have becorne largely 

l4 E.-U. Pacrmiana, "international Comp*ition Rules for Govemments and for Private Buskm" (1996) 
30:3 J. World T. 5 [hereinafkr Petet~mann (19%)1 at 7-9; the 19% WTO Report, sirprcr note 4 at 38-39; 
P.S. Crampton, "Altemative ApprOBChcs to Cornpetition Law - Collsumcrs' Surplus, Totai Sufplus, Total 
W d k c  and Non~Efficiency Goalsn (1994) 17:3 World Comp. 5s [hcrtinaftm Crampon]; 1. Dt LAh, 
"Shouid Wc Promotc Antiîrust in International Trade?" (1997) 21:2 Worid Comp. 35 [htreinaAcr k 
La]. " Horimatai arrangements, an example of which are cartels, are cxplicit or Uiiplicit arrangemenis 
bctwetn f- active on t k  same pmduction lcvel of the same market. Thcst agrœmuits may inter alia 
relate to piicc fixing, market sharing or reduction of output, 9 of which have a n~gative impact on 
consumer welfafe. See the 1997 WTO Report, supra note 4 at 4042; EM. Fox & LA. Or-, The 
Harmonization of Cornpetition and Tm& Law - The Case for Madest Linkages of LPW and Limits to 
Parochial State Action" (19%) 19:4 World Comp. 5 winafter Fox & Ordovcf] at 17-30; rnd P. 
Nicolaides, uCompdition Policy in the Roccss of Economic Intcgration" (1997) 21:l Wodd Comp. 117 
[iicreinafter NiCoLaides (1997)] at 135. 
l6 Vdd market Rmauits, which k l u d e  exdusive dealhg agreements and tying pinaeancatq arc 
agreements bctwocn f h s  operating on diBertnt leveis of the production and marketing chah of a 
pmduct, In e i i ' '  these agreements put restrictions on fims' ability to ftecfy compctc in mrulocrs which, 
once again, may k to the &triment of consumets. Resale pria maintenance, a fom of vaticai market 
rcsüaint, may be employeâ to combat Qubk marginalization, the praCtjce in tenns of w b r h  entcrprks pl 

each level of a production cbain add a swcharge to the product price, and may urerdon have a @tiVe 
&éct on coll~umer welfare despite iîs anticompeîitive nature. Ibid. 
'' A ll~ergcr, simpiy put, entails the pmcar by which two or more iDdcpndent fiimr smilgamatc imo a 
ncw one. Mcqpm can be to the sdvantage of CO- e.g. when emmmia of SEPk mmiting M m  ihc 
mergtr are p u i d  on to the consumer, but may also hiwe anticompetitiyt CO- ebg wben tk 
merger bas a monopolising or oligojmising effcct, Ibid. 
la ~ b e  abuse d a  domiiism position enrails the cmployed by ~ imr  d o m i n ; i n t i n a ~ ~  
tû môhüüb, enbance or exploit tbat position. Examples of such abuses inclrdc exclusive d d &  tidb 
sl.llingsidpiccpredation. T b c a b w e o f a d o m h a n t p o P t i o n , . @ t I i h ~ a b a ~ k u i i r o  
practicesre6cncdtopbovzmoyboId~tn~~~forcocisuma~oidDiribcrrnrcdcir 
why mort competition iaw regimes wi i l  conlain ptoyisions prohibithg these pWic& fiid. 



economically interdependent over the last 50 years.'g These extemal &&s or "spülovas" 

may have positive or negative consequences in foreign markets, negative spülov- 

resulting fiom the fact that nationally pursued cornpetition policies affect fonign 

consumers and producers, but do not address theu interests? 

2. Private vs. govemmentd restraiab to trade 

Both governments and private entities may indulge in practices which have a negative 

impact on competition in international trade? Govemrnents may, through the imposition 

of trade instruments such as tariffs and subsidies, seriously distort transnational trade. 

Such practices must be distinguished fiom the private anticompetitive practi~es of 

companies, e.g. vertical restraints, which may also have a negative effect on cross-border 

trade. As wüi be explained in more detaii tater, govemmental restraints to trade have to a 

vety large extent been nullined by international agreements on the subject. Private 

restraints, however, remain and it is the regdation of these pnvate restraints that constitute 

the main topic of this thesis? Certain govemmental restraints linked to these private 

restraints, e.g. the fdure of goveniments to legislate or enforce adequate domestic 

compaition des, WU, however, also be discussed. 

3. The increadng intemationai impact of domestic competition regulition 

From what was said above, it is clear that domestic competition policies (or the lack 

thereot) may have a cross-border effect. In recent Yeats, competition regdation h the 

I9 MR S&n, "Ihmonizatiioa. A Docüine for tbc Nad M'' (1989) 10 Nw. I. W l  L. & BUS. 133 
at 134. 
=The 1997 WTû~cport, supra note4 at 52. 

16id at 33; EtU. Pc&mmm, "Inttrnational Compaition Ruics fa cbt GAm-MT0 Wald Tm& ad 
Legai S m n  (1993) 27 J. World T. 35 -t Pciermiann (1993)j at 35. 
P ~ ~ ~ b i c s , c a m p c t i t i ~ n p o ü c y f o ~ o n t h p ~ ~ s c i o r . k n i n r o m ~ ~ n s ,  aiàrrtbt 
EU,gtmmmmtbcbavi~~~suchassubsidisau'on,uaiso~by~~mQctitMnp~. SceWavernirn, 
supronote 13 at34. 



international sphere has received an increasing amount of attention. This is due to s e ~ d  

developments linked to the globaüzation ofthe world economy? 

There are two factors which have been identified as underlying the process of 

globdization, the first being recent developments in the technology related to 

communication, information and transportation. These developments have not only made 

it easier for enterprises ta seek out and enter new foreign markets, but have also resulted 

in the possibüity for enterprises to create and manage globaiiy dispersed production 

systems, both of which have resulted in a higher volume of cross-border trade. 

The second factor underlying globalization which, it is submitted, is more important for the 

purposes of wmpetition regulation, is the success achieved in the various G e n d  

Agreement on Tarif% and Trade (GATT) Rounds in the creation of a c h t e  conducive to 

international trade. This has been accomplished by l o w e ~ g  nationai, government- 

imposed barriers to international trade, such as tarifEs and subsidies. With the removal of 

these governmental restraints to trade, the focus has been shifted to national pnvate 

restraints, Le. anticompetitive behaviour by enterprises, which have consequdy becornt 

relatively more important than bef0re.2~ Not only has the removal of govemmeatal 

restraints resulted in existing private restraints becoming more obvious, but the r d t a n t  

f i e r  trade has engendered new defensive private restraints as enterpises, prtvigously 

protected h m  foreign cornpetition by governmental restraints, now look for other ways 

to protect themseives.* 

Closely Linked to the deche in trade barriers is the decline in barriers to investmeat. Ae 

mon and more enterprises have become involved in fore@ direct investment, a Riseci 

awareness regarâiing the potential restraining &ect of foreign states' cornpetmion policies 

Tbt 199f WTO Repoct, supo note 4 at 33; C.WL Hi& Intemtationa& Bmness: Compting in the 
Global M a h @ I m ,  2d cd (Chicago: Invin. 1997) Hüi] ai E12. 
24 L. Brittan & K. Van Miut, "TOwatdS an In-od F-rk of Compctition Ruias" (19%) 24 
LBL. 454 at 454. 
ZI E.M. Fox, "Towsrd World Antitrust ami Madrci Acasr" (1991) 91 MU. 1 [bneuirba Fox (1997)I 
at 3. 



on international vade has resulted. The reverse side of this is that there has been a 

increase in the number of bilateral, regionai and multilateral agreements rdating to the 

protection of foreign Company interests operating within a country's borders. The opinion 

exists that this protection should be counterbaianced with some fom of intemationai CO- 

operation with regard to the control of restrictive business practices by these companies. 

The result of the decline in trade and investment barriers is consequently that 

anticompetitive practices by enterprises are much more likely to have an intemational 

dimension and effect than was previously the case. The impact of multinational enterprises 

on competitiveness in international markets is M e r  accentuated by the many horizontal 

global organisational forms that have developed in ment years, such as joint ventures, 

strategic alliances and R&D consortia? 

Additional reasons for the growing interest in international competition regdation 

fiom the perceived advantages which would 0ow from the international harmonisation of 

competition policies.*' For instance, it is argued that there are advantages in having the 

activities of businesses involved in cross-border transactions assessed by the same or 

compatible competition criteria as this would sirnpliQ business planning and reduce certain 

transaction costs, e.8 the costs involved in multiple notifications in transnational mergers. 

A final factor which has contributed to the growing interest in the internationai regdation 

of competition is the developing international consensus that competition law is the 

appropriate instrument to combat anticompetitive practices by enterprises* The use of 

trade instruments, such as antidumping levies, may themselves lead to market distortioas 

and can therefore not be regarded to be the rnost suitable way to adâress restrictive 

business prsctices. 



IL Extratemtoriai application of  competition Iaw 

In its eatliest and least developed fonn, international competition regulation was (and oAen 

still is) effected by means of the extraterritorial application of domestic competition law, 

i.e. a state would apply its domestic competition laws to practices occuning outside its 

borders. The question may be asked why states are not able to achieve their cornpetition 

policy goals by shply reiying on each other's competition laws. A number of reasons can 

be cited in response. First and foremost, there are still states which lack competition laws 

which would obviously make this approach unworkable in many cases? Secondly, it is 

sometirnes the case that when states do have competition laws the exemptions provided in 

them or the lack of enforcement of the laws' provisions by the relevant state authorities, 

rnay render them ineffective h m  another state's point of view. Lastly, even if ail states 

had competition laws and these laws were enforced consistently, different legal concepts, 

interpretations and underlying policy objectives of the various laws make it unlikely that 

one state's competition policy goals would be achieved by relying on another state's laws. 

Extraterritoriality has fkequently led to protests by foreign states regarding the violation of 

their sovereignty and often results in jurisdictional conflicts when two or more states assert 

their jurisdiction over the same anticompetitive transaction or practice. Consequentiy the 

extraterritorial application of laws is a contentious issue. There is, however, a gened 

international consensus that the extratemtorial application of laws, including competition 

laws, may be justified in certain instances, e.g. in the case of purely private cartels causing 

direct h m  to buyers in the regdating -te?* 

Apart fiom the matter of prescriptive jurïsdiction, which rai*ses the aforementioaed 

question of sovereignîy, extraterritorial application of competition laws is M e r  

compiicated by the more practical issues of enforcement jurisdicti~n~ In this regard one 

may nfer to the complications which rnay arise if a private complrùiumt or governmcnt 



competition agency is not able to get access to information relating to a dispute abroad or 

is not able to enforce a judgement abroad, despite having prescriptive j~risdiction?~ These 

practicai problems are often addressed in bilateral agreements between govemments. 

In the following section, the ongin and development of the extratemtorial application of 

domestic competition law based on, inter a h ,  the effects theory will be examine4 with 

reference to a number of jurisdictions including the United States (US), the E L U O ~ U I  

Union (EU) and Gerrnany. Due to the leading role it has played in the development of 

extraterritoriality, the US position will necessarily receive more attention. ParticuIar 

reference d l  be made to the development of the effects theory, the methods employed to 

limit cori£Licts which may potentidy &se fiom extraterritorial application of cornpetition 

laws and the methods used to thwart such application. 

2. Bases for ertntemtorial competition regulation 

2.1 Tke United States 

The US statutes relating to federal competition (or antitrust as it is known in the US) 

matten in generd and mergers in particular are the Shennmt AC?' and the Claytan ~ c t : ~  

respectively." The Shemun Act was initiaily deemed not to have extraterritorial 

30 Fox (1991). supra note 25 at 3. 
'' RB. Starck, "International Aspects of Antitrust Enforcemeut" (19%) 19:3 WorM Comp. 29 [httcinafter 
Starck] at 33. 
32 Semm Act, 15 U.S.C. 88 1-7 (1890) @memakt th Shemun Act]. Th domment of tbc Senna 
and Clayon Acfs k the shared respom'bility of the Anribust Division dtbe United Sîates Dcpnmciit of 
Justice @OJ) and theFechi Tradc Commission (FTC), Privatt partics an also stôtutarily empowerad to 
apply for injunctions aod sue for damages arising h m  bchavï01111 in vioiation of rcdal antitmt lan 
(#§15,26) and it is tbdote  possiile that Mticomptitivc behavian aRU be chaiicngcd by an individiial 
whrc &thet tbe DOJ nor the F K  are pusaiag tbe matter. Sim-, tbc statt atloz~lcys~gend of* 
US have the auttrotity ( i ï t  of DOJ or FIY: action) to sdr &mages or bcing an injunaM -on 
unda the Cfqton Act whcn a fcslfCSldent of their -te has becn in- duc to ceriah conthct in vioiaîion of 
antitrust pnMsi0s (8 Isc). 

Cloyon Act. 15 U.S.C. 60 12-27 (19 14) [baaiuRa ibe Cfqytron Act]. 
" RcacicPcc is ody M g  niPdt to siiiuces relating to the t&ttm*tocmtonii appücaîion af US &mestic 
antitrust hw. Tbe US also has o<ha miïamaî msbpdr of enmuhg the c o m p e t i ~  d bdgn 
msdpu. e.g. W o n  301 d the Trde Act, 19 U.S.C. 8 2411 (1974). In tcrm~ d Ssetion 
3OI(d)(3)@)@0, tbe US mpy tnLt action, e.g. raüïct impo- a m  for#'- WU Inter 



appfication as it was held to apply ody to activities or p d c e s  within the territory of the 

US.)' Since the Aicw de~ision,'~ however, the US has undoubtedly supportcd the 

exercise of extratemtorial juisdiction based on the so-called effects theory. 

In t e m  of the effects theory, a state rnay exercise jurisdiction over extraterritonai conduct 

where such conduct has an effect within its temtory.'' The court's formulation of the 

effects theory in the Alcoa case was very wide3* and later application of US antitrust 

provisions in terms thereof has been the source of much c o n t r ~ v e r s ~ . ~ ~  Subsequently, US 

courts have made various attempts to refodate  the theory in order to 1st conflicts with 

other states. 

Continued support for the extratemtorial application of the Sherman Act bascd on the 

effects theory may be gieaned fiom recent decisions, e.g. United Stutes v. Nippon P t p r  

Idustries CO." Acceptance of the effects theory may also ba found in the Foreign Th& 

Antitrust Improvements AC~," the Amencan Law Institute's Restaternent (Ttird) of the 

d a  tolerate "systematic anticompetitive actMties by enterprises or among enterprises in tbe forcign 
couniry (bat have the d i  of rdcting ... amsr of United States goodr or SeMces to a foegn marketm. 
'' Americm Banana Co. v. United FNir CO., 213 U.S. 347 (1909). In c m  it was hcld (at 511) thaî the 
"generai and almost universai nik is that the charadu of an act as lawfùi or UnlaWhil must be dctemid 
wbUy by the law of the country where the act is done*. 

United States W. Aluminium Co. of Americo, 148 F. 2d 4 16 (2nd Cir. 1945). 
37 MW. Janis, An Inimdtrction to International Law, (Toronto: Little, Bmwû, 1988) at 241. 
" S u p  note 36 at 444. The Court fonnuiated the &c*s principle as follows: "...it is stilcd low ... thot 
any -te mpy impose üabüities, even upon persans na within its borders which ihe State rcp-, and 
thesc liabilitics othtr states wiii otdinarily ra~lgnhe.~ 
'' Sotne notable cases in this regard are: United States v. General E W c  Co., 82 F. S m .  753 @.N.I. 
1949) 1 15 E Supp. 833 @.N. J. 1933); United States v. Impn 'd  Chernical InthMes ttd, 105 F. Supp. 
215 (S.D.N.Y. 1952); and Laker Aiways Ltd v. Sena,  73 1 F.2d 909 (D.C. Cu. 1984). 
40 United Stutes v. Nippon Paper Inâksîrtes Co., Ltd, 109 F.3d 1 (1st Cit. 1997), cerf. denied, - US. - , 
118 s Ct. 685 (1998). Citai and discussed by G. Casta&eda et al., "Internsci~onal Antitrust" (1998) 32 
Int'l Lawyer 291 [bercinafier Castaneda] at 292-293; and L Davidow, "US Anthst in 1997 - The 
htemtionaî Impiications" (1998) 21 World Comp. 25 @mein- Davidow] at 27-28. In canr tht cairt 
& I d t h a t d C f S n d A n t l E ~ ~ t o ~ ~ a a l j a n s d i c t i o n o f U S ~ d d k p i o s e c u t e d ~ ~  

Act for antitrust vioIatious committed abroad if tbe violations werr targc&d dircctly against the 
US. 
" Ffwei" Z'rarte Antibust Impvemenfs Act, 15 U.S.C. 8 6a (1988) [baana8a tba FPAU]. 'Ibc 
~~povldcrtbaif~cauirboveaibjeamsoia~ca'onovcrfo~~omdiri.abatbui 
hpots, h8ving a "dirad, subsiantial and msoaabty foICSCt8blt C n i  on Q O ~ ~ C L ~ C  within the US. (15 
u.s.c g 7). 



Fareign Relatium Law of the United States (1 987)'' and the DOJ and F X  1995 Antitrust 

Enforcement Guidelines for International ~ ~ r a t i o n s . ~ ~  

2.2 The Euwpean Union 

The b&s for extratenitorid jwisdiction in the EU is not so clear. The cornpetition law 

rules of the EU are set out in Articles 85 and 86 of the T m  of ~ome* and are dorced 

in accordance with the provisions of a number of regdations such as Council Regulmbn 

17/62'' and Regdation 1064/89." As is the case with US antitrust laws, the EU'S 

cornpetition laws may be applicable outside its Memben' territones." Wodd such 

application also be based on the effects theory? 

Although it is established in EU law that behaviour which has an effeet on trade witbin the 

EU may fa11 within the scope of Articles 85 and 86, neither the European Commission nor 

the European Court of Justice have ever expressly endorsed the effects theory as a bais 

for jurisdiction." To date, the closest the Court of Justice bas corne to accepthg the 

&kts theory was by confirming the European Commission's jurisdiction in cases wh- 

irnphentkatibn of an anticompetitive agreement took place within the temtory of one of 

the Member States even though the relevant undertakings were estabüshed outside the 

" NnaAa the Restatement (7%ird)], citcd d disnissed by RC. RnilPaQ "Hartford Fut h m a ~ ~ ~  
Co., Comity and the Exîratemtorial Reach of United States AntiVust Laws" (1994) 29 Texas fnt'l L.J. 159 
at 189. The Restatement (Third) provides in Section 402 that %a suite has jurisdidon to prcscri'bt h 
with respect to ... conduct ouLade its temtory that bar or is intendcd to have subsîantial c&ri witbin its 
tenitorym. 
US &priment of Justice and Fedeml Trade Commission 1995 Antimst &jbrceme~t GrridkIines jÔr 

International Oprations, 34 ILM 1080 (1995), q3.1. 
Supra note 7. Article 85 p m h i i  certain practiœs which have as their objcci or &&ct thc preventio~, 

rcstnction or distortion of cornpetition within in tbe Eü. Article 86 prohibits tbe ?kise, by OIW or mon 
~gs,afadomMaaporitionIbt&~g(s)maybweint&commmmultetinaoBrrritmay 
affect tradc bctween the Mcmber States. Worccment of EU cornpetition law is the rcspoasibitity of 
DirectoratelGcmral N (DG IV) &the European Commission. 

EC, Cotmcii Regdation 17/62 of 21 Febmwy 1962 Finf Regdation impIementing RrticIes 85 rnd 86 
of the Tmafy, [1%2] 0.J. L.204/13 IbcrcinaAQ EC RrgwIation 1 7/62] . 
46 EC, Cmncil ReguIaîion #WB9 of 12 December 1989 on the conid of concentrations behwen 
yndkrlakings, cl9891 O.J. L- 39Y1, as anrciulPA 0.1 L. 257/15 (Sept. 2 1, 1990), 0.1. L. I%OWI (hfy 9, 
197) (&ieinaffa the Merger C o d  Reguhion). 
47 LW. Rûwley & DL. I., &S., Intemationa&Mergers TkL Anti- Pmcess, VOL 1, Zid (d 
Swect & Maxwell, 1996) at 455. 



aforementioned states' temtories." This is the approach the Court of Justice took in tb 

W w d  Pu@ case? An alternative basis that has been used by the EU for establishg 

extraterritonai jurisdiction was fonnulated in the Dyestufls cases1 and is d e d  the 

"econodc unit doctrine". In tems of this doctrine, jurisdiction over foreign parent 

companies is established by imputing the behaviour of a subsidiary Company operathg in 

the EU to its parent c~rnpan~.~' 

Reference may also be made to the provisions of the Merger Control ~ e g d a n ' o n ~  which 

sets out DG IV's poiicy and powers relating to the control of mergers. In tems of Article 

1 of the Regulatioq the Commission has junsdiction over mergers with a so-ded 

"Community dimension". Since the method of establishing the existence of a Cornrnunity 

dimension involves examining the EU turnover of the undertakïngs con~emed,~' the 

Commission rnay in certain cases have jurisdiction over mergers of companks 

incorporated outside the EU whether or not they have subsidiaries within the EU. A case 

in point in the recent merger of Boeing and McDonneU Douglas, two U S - b d  

com~anies.~~ Clearly such jurisdiction would be based on the effea in the EU market of 

conduct outside the Member States' temtories and consequentiy it is submitted that the 

Commission's jurisdiction in such cases is based on the effects principle." 

a Ibid. 
Ibid. 

so E.C.J. AhlshbiR Osukeyhiid and others v. EC Commission, Ioined cases 89,104, 1 14, 1 16.1 17 ud 125 
to 129/85, [198814 CA4.L.R. 90 1. 
" BCJ., LCJ. Ltà, JJ?. Geigy AG and &dooz AG v. EC Commission, Cases 48, 52 and 53/69, [1972] 11 
C.M.L.R. 557. 
'' ~upra note 47 at 455. 
a Supra note 46. 

Ibid., Article I(2) & Articie l(3). '' EC, Commission Decision 97/816/CE of 8 k e m b e r  1997 in Case WM.877, Bocin@cDonnef~ 
Douglas, [1997] O.J. L. 366f97, [199t) 5 C.M.L.R. 270. This cased is discussed in@@ in chaptcr 2, 
d o n  2.2. 
# Mention M d  aisa k made of EC, Regulution 328#94 of 22 December 1994 layng &MI C-niw 
pmcedum in thefleld of common commercial poIity in ortier to ellsure the exetrise of rlie Corrrmyni~y's 
mhts unàèr international bade rules, in purîicular ihose established under the auspices of the Wodd 
Trode Orgrmisrrtim, [I994] O.J. LJ49i71, which is the EU cquivalent of Section 301 dihe US Zb& Act, 
mpra note 34. In tenm of Article 4(1) of the Regulation, a Community enterprise may Iodge a cornplaint 
with tht Cocumission w b  the ataptisc "ba[s] d e r c d  adverst trade e n i i  as a remit ofoû6tacb 10 
tmde tbat have &ect on the market of a third comtrj? From îhc ftuther wording of t& d o n ,  it is clear 
that any cornpiaint must be M o n  o violation of interoationat ade Jaw as contJiiruA in a mithteral a 
plunlattral agrcernent, P m  "effécts'' wiiï thediore aot prcwi& a bas& for a amplint. 



2.3 Gérmany 

Gemiany, a Member State of the EU, has a very well-developed cornpetition law of its 

own. the Law agdmt Restraints on ~orn~tit ion." In tems of Section 98(2), the GWB is 

to be applied to ail restraints on cornpetition which have a domestic effect even if they 

have been initiated outside ~errnan~.~ '  In principle, therefore, the German approach to the 

exercise of extraterritorial juridiction is the same as that of the US - however, German 

courts have developed the issue a bit differently fiom theu US co~nterparts.'~ 

The first case of relevance is the Organic Pigmens casea in which the &mm Supreme 

Court required that the anticompetitive conduct on which jurisdiction is to be based must 

have a direct effect on the German market and that such efFect must be substantiai. This 

corresponds with the US approach as formulated in the Foreign TI& Antitrust 

Improvenents Act. in the Buyer/Firestone casee,6' the Geman Federal Appeals Court lay 

d o m  the fùrther requirement that extemai factors, i.e. extemai or foreign restriiints on the 

application of the GWB, must also be taken into accoum before Section 98(2) can k 

applied to a particular case. 

The extemai restraints issue was again r a i d  in the MowidRothmms casea where a two- 

dimensionai test to take foreign interests into account was d e v e l ~ ~ e d . ~ ~  This test d s t s  

of firstly weighhg up the German govemment's interest in preventing specific 

anticornpetitive behaviour a m  the interests of the foreign state involveci, and secoacily, 

weighing up Gemian regdatory interests against the disadvantage foreign enterprises or 

57 Gese& gegen Wettbewerbsbeschraenkungen (Getmany), 1957 Bundesgesertblatt (BGBU I 1081 (Jw 
27). Brciaafttt the GWB]. The goverment agcncy entrustai with Cafocchg Oamaa antiüust lûw b 
the Bundeskartellumr (Fcdcral Cartei 08iœ or FCO) which bas the autéorily to issue ordcrs prohibithg 
violations of the GWB and set fines for such violations- See D.J. Gerber, The Exmtemtorial Appticati011 
of the Gcrman Ancitrust Laws" (1983) 77 AJJ.L. 756 @mehafk  Gerber (1983)] at 758. " Supra mîe 47 at 640. 
'' Supra note 57 at 756 et soq. 
60 Orgunic Pigments. Bunrlesgerichrsiiooj: 29 May 1979. WuWE BGH 1613 (Orgcmische Rgmente). 
Ci&d and disnissed by G d x r  (1983). ibid. at 172-773. 

&qer/FImîone, OberIandesgericht, 26 Novembcr 1980, WuWE OLG 2411 (S)nheti&ecr Kiautsdwk 
I, 1980). Citai and âiscusd by Gerkr (1983). ibid at 773-'775. 

~ o ~ o r h m ~ ~ .  Federai Carîei ûfb, 24 February 1982, WuWE %KartA 1943 (MO-). 
Cited and dhssed by Gerber (1983), ibid îî5-779. 



govemments would sufEer as a result of the exercise of jurisdiction. The opinion exists 

that this two-dimensional test may provide a solution for US courts' diflticulties in applyhg 

the &ects principle, as the US approach allegedly does not dehe the e f f i s  t k r y  cledy 

enough and fiils to adequately take the sovereign interests other states into account - 
critickm which remains valid despite recent developments in the US? 

2.4 m e r  states 

Many other states also provide for the application of their cornpetition laws to 

anticornpetitive practices having an effect within their borden. Jurisdictions which may 

serve as examples in this regard include canada6' and ~ngland." The effkcts theoty has 

also achieved acceptance in developing countries such as South Afiicd7 Despite this 

emerging international consensus regarding the need for and legitimacy of the esects 

theory, its practicai application still lads to confiicts between states. 

3. Methods of conflict avoidance 

A number of methods have been devised to limit the conflias which may arise fkom the 

extraterritorial application of domestic law. This section contains a general discussion of 

the methods of conflict avoidance states have adopted when applying their laws to 

practices occumng in other statcs' temtories. Reference will also be made to the methods 

employed by states to protect their interests against expansive juridictional claims by 

other states. 

" Gerber (l993), ibid. at 780. 
a Ibid. at 756. 
" See LG. Castei, d, The Canudiun L<nv attd Practice of International Trodc, 2d ed. ~oronîo: Emad 
Montgomery, 11997) v e r  Castel] at 688.60 1. 
a Cornpetition Act 1980 (UK), 1980, C. 21, S. 2(1). The c&ds tby ho9 also ben Pccepcd as a basb 
for erirtratemtoal jwhâbtion ûy inter dia Franœ, DeMiark, Swedcn and the mtmkr SiatCE of 
dMaFaur. SœDDJ.Oakr."&gondBrrlanellig= ~ o n a i L a w ~ o n t k R C Y h d  
Nationaï Laws" (1984) 10 Yatc I, Wl L. 185 Gerber (1984)] at 201-20% G. MaacffP 
Buchh, "Anti-Cornpctiîive Rdctices by nivate UwkrWngs in ANCOM and MERCOSUR: an 
fiom t& Pcqcahe of EC Law" (1998) 47 1.CL.Q. 149 [bcrtiaatttr Manœro] at 160. 

Supo note 9. Article3(1). 



3.1 Com9ty, the &dancing of date intmsts and the docbine of fomm non convenitns 

3.Ll Co@ 

Cornity has become an intemational standard used in restraining the assertion of 

extraterritorial jurisdiction - it is, however, not a nile of international law but a 

discretionary d e  of domestic law." in utiiising the p~ciple  of cornity, a state and its 

courts wül refiain from applying the state's laws extratemtoriaily where such application 

"Would unduly interfere with foreign sovenign interests, or if the subject matter in 

question has greater contacts with the foreign  tat te".^' A distinction is made betwem 

positive and negative comity, positive comity meaning that a state takes positive action for 

reasons of comity, e.g. forbidding domestic anticompetitive behaviour which affects other 

states, and negative comity which means that a state will refkain fiom acting in a ceriain 

way, e.g. not applying its laws extratemtoriaily. 

The principle of negative comity in antitrust cases was adâressed by US courts in 

T ï m b e r k  Lmber Co v. Bank of ~rnerica.'~ It was held that, since the effects test f i s  

to take other states' interests uito consideration, additional factors should be taken into 

account to determine whether the interests of the US are "sufliciently strong, visd-vis 

those of other nations to justw an assertion of extraterritorial authority"." These fâctors 

include the degne of confiict with foreign law or policy, the relative si@cance of effects 

on the US compared to other states, the extent to which there is an intent to cause hpnn to 

or aftéct US commerce and the foreseeability of wich effect. In ternis of this deasion, 

therefore, a state can be assumed to have extraterritorial antitrust jurisdiction in a given 

case if there are d c i e n t  comecting factors, e.g. place of wnduct or effects, pment - 
relevant state interests in the case may, however, requin that application of domestic law 

be restrained? This mie of reason has been criticid as it is dif6cuIt to apply and it does 

J.-G. -1, ed., &traterriton'a<ify in IntemutionaI Tmde - C m d a  and the United States of Ainrrfco 
Proctices Compmed, (Toronto: Butterworths, 1988) at 233434. 
68 H. Bûûpeû, International Transactions and the Intemationai Luw Merchant, (Pretoria: Màc& 
1993) at 125. 
10 TCderIme Lumber Co. v. Bank ofAmenka, 549 F. 2d 597 (9th Cu- 1976)- 

Ibid ûî 613. 
" KM Maam, "Antitnist Jurisdiction under Customary international La# (1%) 78 AJ.IL. 783 at 
785- 



not provide foreign parties with a clear answer as to whether the US will exetcise 

jurisdiction in a given case." 

A significantly Werent approach was taken in the Laker Ainvqys case:4 where it w u  

determineci that once US antitrust law was found to be applicable in a case, its application 

could not be declined or rnodified on comity grounds as courts are bound to foiiow the 

directives of their respective aates' political branches. It was, however, held that in cases 

where foreign interests outweigh those of the US, "comity may have a strong b d g  on 

whether application of United States antitrust laws should go for~ard".'~ In tenns of this 

judgement, any confiict between states arising fiom extratemtorial application of 

legislation can only be resolved by way of negotiations between the states concemed." 

The opinion exists that the approach taken in Laker A i w q s ,  although it wiii lead to mon 

coiiflicts, is better than refùsing extraterritorial application of cornpetition on wmity 

grounds as any resulting governrnentai negotiations will most kely lead to bilateral and 

multilateral agreements regarding such application." Feigning support of the comity 

approach whiist having courts make decisions with parochial results would be mon 

damaging to international relations than it wouid be to assert jurisdiction without ceference 

More recentiy, in Hartford I~nsrance Co. v. ~alifmta," the US Supreme Court decided 

that US courts should only restrain their exercise of jurisdiction on the basis of comity 

where foreign law requires foreign parties to act contrary to US antitrust law or w h m  

cornpliame with both the laws of the US and the foreign juridiction is impossible. This 

approach of the Supreme Court has been criticid as t does not aüow US courts to 

ptoperty take foreign concerns into accuunt and consequentiy increase~ the potential for 

" Supa note 69 at 122. 
" Supra noie 39. 
'' lbid at 93%. " Supu mît 72 at 787. 

RJ. Weintraub, "The Extratenitorhi Application of Antitipst and Securities Laws: An EaqPicp hîo  tk 
Utüity d a  ''Chaicc ofLaw" Appach" (1992) 70 Texas L. Rev. 1799 at 1817. 



international c o n f l i ~ t . ~ ~  The Hmrford decision has fûrthennore resulted in legal 

uncertainty due to the fact that the US circuit courts have interpreted the decision in 

different ways. Currently, the Niath Circuit stiii applies the 7ïmberlùne comity f~ctors, the 

First Circuit follows Hmt/ord to the exclusion of Tnirberlmie and wül oniy comCder 

comity if there is a acîual conflict between US and foreign law, and the Second Circuit 

fds somewhere in between, applying the Tinberlme comity factors once a true conflict in 

te- of the Holijord decision has been established." This is clearly aot an acceptable 

situation since the result of a case involving the extratemtonal application of US antitrust 

law may Vary dependhg on which circuit court is involved. 

The EU'S approach to the assertion of extraterritorial jurisdiction also takes account of 

negative comity. The European Court of Justice has considered comity in cases such as 

the W d  Pu@ caseg1 and the European Commission is obliged to give due regard to 

comity in competition cases of which extraterritoriality is an elernent? 

As domestic courts world-wide have failed to provide a clear definition br comitym and 

there is uncertainty as to whether the basis for comity is legal or politid, it is a difticuk 

prhciple to apply.u This undennines the p~ciple's effectiveness as ri method for wldg 

international juisdictional coaflicts, especiaiiy in the field of trade and business whae l@ 

certainty is indispensable. Some argue that, when deaüng with rnatters of competition 

regdation, there is actuaily no room for considerations of comity at ail. This af~ument is 

bssed on the fact that competition laws represent the public economic policy of their 

respective countries and would therefore cany considerable weight when comparai to the 

laws of other ~ountries.*~ An argument to the contras, is that comity may be usenil "to 

ffiw@o?d lnnmnce Co. v. Cu&@tnia, 509 US. 764 (1993). 
Supra note 42 at 16 1. 
LS. McNciU, "Extmterritoa Mtiîrust jurisdiction: continuhg the confision in policy* Lw and 

jurisdictionn (1998) 28 Cal. W. Int'l LJ. 425 at 442444. 
Sipa no& 50. 

"su~m(c47*4S6.  
Supra note 68 at 234 et seq. 
Supra note 69 at 125. 

au H. Hmdamp,  Fe&d Antitrust Policy, (St Rd, Mina: W e  Riblishing Co., 1994) at 699. 



gauge the me& of jurisdictional standards in order to promote a system conducive to 

international business planning and CO-operation among states'? 

3. 1.2. Bufancing of state intests 

An alternative solution suggested for the problem of conflichg jurisdidions and which is 

related to comity, is the balancing of state interests." As comity also requires the 

balancing of state interests, the two are sometimes regarded to be one and the same 

solution.88 in ternis of the balancing of interests solution, it must be detennined in a given 

confiict between aates which state's vital interests are most affected by the matter in 

question." An example of the baiancing of interests solution in practice is to be found in 

the German approach to extraterritorial assertion of jwisdiction as illustrated in the 

Moms/Rothmans case? 

3.1.3. F i m  non conveniens 

Jun*sdictional conflicts may also be avoided by applying the doctrine of forum non 

cmniens ,  which embraces elements of both comity and the baiancing of interests. This 

is a discretionary doctrine which "allows a court to decline to exercise jurisdiction when it 

appears more appropriate to try the case e~sewhere"~' The main purpose of the doctrine 

is therefore not to avoid junsdictional conflicts, although it rnay be employed with this alln 

in minci, but to ensure that disputes of a multijurisdiaional nature wiii be heard and 

resolved by the most appropriate forum. 

In applying the fonm non conwniem doctrine and deciding on the appropriate fonun, a 

court wüi take account of both private and public ~nsiderations.~ The pubtic 

considerations in question correspond with the factors considered in a comity or bdmcing 

' Supm note 68 at 243. 
" S u p  note 69 at 126. 
O0 ~bid 
'O ~ i d ,  
PD S i p  note 62. 
" MD. WC, "The Iafonnaient Fonun and Intemational Comity in -te Antitrust Actionf (1983) 
52 Fordbam L, Rev. 399 at 405. 
92 ibid at 408. 



of state interests analysis, whereas private considerations include issues such as "the ease 

of access to evidence, the availability of compulsory process over witnesses . . . and MY 

0 t h  factors that may make the trial 'easy, expeditious, and inexpensive'"? Therefore, 

besides the fact that it ensures that an alternative forum is available to the plainta the 

doctrine of forun, non conveniens m e n  fiom comity in that it gives consideration to the 

interests of the iitigants involved. 

An important factor in the application of forum non conwniens is the fact that a plaintiff 

should not be relegated to a forum which does not have a comparable cause of action? 

This has been one of the reasons why the doctrine, despite support fiom academics, bas 

not historically received support in practice.9s However, due to the fact that an increasing 

number of states have developed and implemented effective competition lawq the doctrine 

shouid now be considered to represent a viable solution to certain jurisdictional conflicts in 

intemational competition disputes. In fact, US District Courts have recently accepteci and 

applied the doctrine offorum non conwniens in a number of antitrust casea involving 

foreign jurisdiction~.~ 

3.2 Conflict of l m  

The confiict of laws solution provides that a court should, in ceses of wd&g 

jwisdictions, merely apply its confiicts of laws niles to the relevant transaction and so 

determine the applicable competition law." The competition law found to be applicable in 

this manner will then be applied to the exclusion of other states' legal regixne~. This 

solution is not without its problems. 

93 Ibid at 408. 
94 Ibid. at 414. 
s s ~ i s p i t i c u l a r t y ~ c a s e i u < b e ~ ~  SccDavidowPsupo~)Oaî3O. 
% Capitd Cmmncy Exci,mge, MY. v. Nationai Wesiminster Bank, Pic, No. % Ch. 6465 (S.D.N.Y. 
1997) and Filetech SARL v. France Teiecon, 97% F. Supp. 464 (S.D.N.Y. 1997) cited aiad dWu~8d by 
Davidow, ibid. at 30-3 1, 

S i i p  nate 69 M 128. 



In the first place, there is the issue ofwhether the forum state actualiy recognises the 0th- 

state's (nonnally the state where the effects of an anticornpetitive practice are felt) interest 

in applying its competition d e s  to a particular case. It is clear that if the fonun state 

rejects the notion that the country where the effects are felt should have any prescriptive 

jurisdiction in such cases, i.e. the effects theory, the confiict of laws solution has no 

vaiue .~  

Secondly, a state's competition law often will fom a part of its mandatory domestic law 

which national courts are obliged to apply. Thus, even if the relevant choice of Iaw d e  

indicates that another state's Iaw should be applied, the court may be under an obligation 

to apply the competition law of the Closely related to this is the question of 

whether courts should be ailowed decide on the application of conflicting foreign laws in 

the first place - rnay a court apply another state's competition law where the legislature has 

expressly provideci for the extraterritorial application of its domestic competition laws?lW 

Finally, there is the potential that the foreign law indicated by the choice of law niles =y 

not provide adequate protection for the citizens of the fonun state. An example of this 

would be where a US export cartel's activities had an effect on the economy of a foreign 

state. Should the foreign state's couflict of laws niles indicate US law to be the goverhg 

law, the US carte1 could not be held liable as the FTAIA expressly exempts U S  export 

cartels transactions which do not injure the US economy, corn the Shemcut Act's 

provisions. "' 

3.3 Blocking statrrtes 

A number of states have enacted statutes the purpose of which are to counteract the 

assertion of extraterritorial jurisdiction by inter alja forbiddfag state authorlties md 

-- - -- 

" D.P. Wad, "Inténrationai Jarlsdiction in National Legai Systems: The Case of Antitrust" (1989) 10 
Nw. J. ht'l L. & Bus. 56 at 68. 
99 Supu note 69 at 128. 
'00 Ibid. at 129, 
'O1 mAIA, swpo note 4 1.87- 



nationals to m-operate with foreign states exercising such jwisdictiado2 Statutes of this 

nature are called blocking statutes and may provide for one or more methods of 

"blocking", e.g. judgement blocking, discovery blocking and clawback, the latter proviàing 

parties who have been forced to pay damages in tems of foreign extratenitorially appiied 

competition law, with a means to recoup any pend portion of the damages paid.103 Tbe 

first two blocking statutes, those of Ontario and Quebec, were enacted shortly after the 

inception of the effas  theory in Alcoa and were aimed at underminhg US attempts to 

obtain evidence in Canada relating to an alleged antitrust offence having an effect in the 

usLM - it is thus clear that blocking statutes' origins flow fiom the extraterritorial 

application of competition laws. 

A good example of a blocking statute which provides for all the three of the 

aforementioned blocking methods is the British Protection of Trading Intemtts ~ c t ' ~ . '  the 

aim of which, according to the British Secretary of State at the tirne of the enamnent 

thereoc is 'Y0 reassert and reinforce the defenses of the United Kingdom against attempts 

by other countries to enfiorce their econornic and commercial policies unilaterally on [the 

United Kingdom]". 'O6 

Section 1 of the Act is applicable when a foreign state &as or proposes extratefritorhl 

measures which "...are damghg or threaten to damage the trading interests of the United 

~ingdom''.'~' In such cases the Secretary of State has the discretionary authority to forbid 

British citizens and businesses to comply with orders of foreign authorities. 108 rn 

lm Supra oote 69 at 130. States which bave enacicd aich blodring statutes inci& the N d b d d s ,  
Gemany, Great Britain, Ausu'alia, Canada aad South Afnca. See T.S, MuxIey, "CompeUing Pmdueti011 
of Documents in Viohtion of Foreign Law: An Examination ami ReevaiRaon of tbc Amcri'can Pmiimi" 
(1982) 50 Fordham L. Rev. 877 at û79. 

J.H. Jackson & W.J. Davy, cds.. Legai Probfems oflnternationat Economiic Refations, 36 cd (St 
Paul, Mina,: West Publishiog Co., 1995) @ m e h a f k  Jitcicson & Daveyl at 1062. 
'" Svpm Iiote 72 at 7%; supra note 102 at 819. 
'OS Protection of Trading 1nteresî.s Act 1980 (WC), L980, c 1 1. 
'06 973 PARL. DEB., KC. (5th sa) 1533 (1979) utai by A Los*, ''Blocking Ej$raJenitonPS 
Jmisdictiox Tbt British m o n  &Trading herratr Act, 1980" (1981) 75 AJJL. 2S7 [badarlta 
Lowe] at 257. '" Pllorectiion of TradinglntemsîsAci, svpo note 105, Secîion 1. 
'O Ibid Section I(3). 



exercising this discretion, the Secretaq of State will take into acwunt the relative state 

interests in a partibcular case as well as considerations of international comity.lW In 

addition to this discretionary power, there is an absolute obligation on British courts not to 

enforce foreign judgments awarded for multiple damages."* Finally, the Act has a 

clawback provision applicable to awards made and enforced against British c i k  or 

companies or persons canying on business in the United ~in~dorn."' 

Whether blocking statutes provide a faible solution for mnnicts arising fiom the 

extratemtorial exercise of jurisdiction is questionable. Certainly such d a t e d ,  

"retaliatory" masures cannot be conducive to good international relations which is of 

particular importance in matters relating to trade.'12 Furthemore, in certain cases it may 

be questioned whether the blocking statutes are being applied in a bomfide manner. An 

example which illustrates this problem is the B e e c h  case.'" 

The relevant facts in the B e e c h  case are that a US court order was made agaht 

Beecham, a UK Company, for the discovery of certain documents rquired in an antitrust 

case. In ternis of the Protection of Trading Interests Act, the British Secretary of State for 

Trade ordered Beecham not to comply with the US order. The US court thm absolved 

Beecham from any liability arising fiom non-compliaace with the discovery order but at 

the same thne indicated that adverse findings of fact would r d t  from sucb non- 

cornpliance. Beecham subsequently appiied to the British government for release fiom the 

non-wmpliance order which release was granted. It is unclear w h t  the British 

government's motivation in this case was. The fact that it could so easily be pemaded by 

Beecham to change its views regardhg a measure supposedly threatening to damage the 

United Kingdom's trading interests, Uidicates the potential for abuse of blocking statutes. 

'" Lowe, supm note 106 a -  276. 
"O Avtectilon of Trading lnferests Act* ~ v p m  aote 105, Section 5. 
"' lbid Section 6. 
"' A.F. Lowciifelâ, "Sovereignty, Jurisdiction and Reamnableness: A Rcply to AV. Lowe'' (1981) 75 
A.I.1.L. 629 at 637. 
"' Citai ami diffiisaed by Lowenfid, ibid. at 631-636- 



III. Conclusion 

The regulation of RBPs with a cross-border or global effect is becorning an important 

issue in the competition policies of states. Where a state is not satisfied that another 

state's competition laws d have the desired regdatory effect with regard to RBPs 

o c c h g  in the latter state, one solution for the former state would be to apply its own 

laws extratemtorially to those practices. It is, however, clear that the extraterritorial 

application of domestic competition law wu often Iead to some kind of conflict between 

the regulating jurisdiction and the foreign jurisdiction concerned. These conflicts may 

mise due to disagreements about to the existence of jurisdiction or, in cases where a 

foreign state concedes that the exercise of junsdiction by the regulating state is justifieci, 

due to the foreign state's perception that its interests are not behg duly taken account of 

by the regulating state. Confiicts may also arise because of ciifferences in the interpretation 

of legal and economic concepts, difîerences in policy, exemptions provided for in 

competition laws and lack of (enforcement of) competition laws.'14 Not one of the 

methods states have employai to minimise confîicts arising in this mamer, provides a 

uiiversally acceptable solution. 

A M e r  point of criticism that may be levellod against extratemtoriaiity as a methoci of 

international competition regulation is that it can only be used effeaively by states 

possessing the necessary economic and politicai power, such as the US and the EU. It is 

d lcu l t  for other wuntnes with less clout to enforce their cornpetition laws in this way.lls 

Add to the aforementioned problems the growing importance of the international 

regulation of competition and it must be concluded that unilateral rnethods of international 

competition regulation do not represent the best way to wntrol restrictive business 

practices with cross-border e f f i s .  

"' Fox (lm, s v p  note 25 at 23; E M  Fox, "ComperiCtion Law and tbe Agenda for tbc WTO: Forging 
the Links of ampetition and Tm&* (1995) 4:l Pacific Rim L. & Poi'y I, 1 [hcrrinaffer Fox (1995)] 8t 
14, 
'IS Nicolaides (1997), s v p  note 15 at 13 1. 



It becornes clear that an alternative method of regdation is requked which wül nalise 

e f f i v e  and universally acceptable regdatory mechanism. To achieve such acceptance 

the regulatory mechankm must d d  with the issues not addressed by extratemitocïaiity, i-e. 

it must provide for competition niles or noms acceptable to the states invoived, it w i s t  

ensure either homogenous or internationaîiy acceptable interpretation of these n o m  and it 

must provide for effective enfiorcement of the noms. There have been a -ber of 

bilateral, regional and multilateral agreements dealing with these and other issues, a 

number of which will discussed in the foliowing chapter. 



CHAPTER 2: INTERNATIONAL AGREEMENTS REGULATING 

COMPETXTION 

L Hamonbation of cornpetition laws 

As was illustrateci in the previous chapter, employing unilateral methods of intemetional 

competition regulation to counteract negative spillovers resulting fiom (the lack of) 

national competition policies, rnay lead to conflicts and friction between states. As a 

solution to this probfem, states have entered into an array of bilaterai, regionai and 

multilateral agreements, some of which deal exclusively with competition regulation and 

some of which deal with a wider range of issues including competition. 

Many international agreements attempt to resolve or avoid cornpetition-related conflicts 

thtough the harmonisation of domestic competition laws. Harmonisation in this sense, 

m y  be defined as "a process or phenornenon that relieves tensions between and arnong the 

laws and policies of different nations by bringing those laws and poiicies into a state of 

greater compatibii~ity".''~ As will be gieaned fiom the various agreements refend to, 

harmonisation may be achieved in a number of wayq Le. the adoption of a cornmon 

competition law and policy, the adoption and implementation of common goals, or CQ- 

operation b-n national authocities applying their own competition law at a national 

kd. Harmonisation may dso be achieved more passively, or spontamously, outside the 

contexi of an agreement through cross-fertilisation of competition laws.'" 

An agreement in terms of which harmonisation is to be achieved may be airned at the 

harmonisation of substantive law, e.g. it codd defhe certain terms or set out which 

partidar practices wiU be deemed anticompetitive, or it may focus on the harmonisation 

of procedural aspects, such as notification procedures in mergers. * l8 The agreement 

be M e d  to specific tensions and opportunities and have a nmowly focused agenda or it 

- 

'16 FOX& ~rdovtr, svpo me 15 at 7. 
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may bc dratted with the intention of being all-encompassing and cover a l l  aspects of 

competition regulation. 

There are many arguments in favour of harmonisation, some of which have already b a n  

alluded to in the previous chapter. Harmonisation can address the problem of so-called 

extemalities, which are practfces that firms or states engage in that impose costs for others 

but not for the fim or state Uivolved in the practice, an example of which is a state 

allowing hard-core export cartels to operate from within its borderda Although the 

cartel does not affect the relevant state, consumers in other states wili carry the burden of 

redting higher prices. By harmonishg their laws and making the same d e s  applicable to 

both domestic and foreign markets, states may agree not to adhere to such "beggar-thy- 

neighbof' policies. 

DEering views of a transaction by national competition authorities m y  lead to v-g 

approaches to a particular case and may result in codicting opinions as to whether a 

partidar transaction is weware enhancing or not. An example one may r d a  to hae are 

the lawsuits the US and EC had institut& agaînst IBM in the 1980s.'~' Whereas the US 

wiuidrew its lawniit (presumably on the ground that it did not want to impede 

technological progress), the EC proceeded, maintainhg that the suit would r d t  in 

enhanced competition and progressiveness. Although IBM and the EC evennially reached 

a settlement, it is clear that the EC's policy could have had an extemai effkct, i.e. d o d g  

d o m  technological innovation, in other states. 

Due to extemalities such as the aforementioned, some cases can only be effective@ solved 

by way of a cornmon solution as it does not malre economic or practicai sense to have a 

Fox (1995). mrpo note 114 ai 10. 
lm E X  F q  "Hannonization of law and procedures in a globPlized wotld. why, what, and bodl" (1991) 
60 Antitrust LJ. 593 Ihcreioa&r Fox (1991)l at 594. Scc ais0 K. StocLmaM, "Ine Janus-Fce of 
coqctithn Policies" (19%9) 10 Nw. J. Int'l L. & Bus. 3 l(herchafk Stochnanl at 3 1. "' Case decl and dkusscd by Fox (1995). svpo note 114 at 2% E M  Fox, " M o a o ~ o ~ o n  and 
Dominancc in îhc United States and îhe Europcan Community: Efnciency, OppoRuaity, and FairPes9" 
(1986) 61 Notre Dame L. Rev, 981 [hcrcioaAer Fox (1986)1 at 1011-1013; snd ICM, Uoesscn, 
"Compctition &Cornpetition Laws" (1989) 10 Nw. I. Wl L. & Bus. 17 [hercinattet Mecsscn] at 22. 



number of national standards applicable to such cases.'* Consequently, these cases d 

for a harmonised "vision from the top" in order to appreciate what global benefits or 

drawbacks will arise from a particular transacti~n.'~ In practice, such a hannonised vision 

could inter a h  be achieved if cornpetition authorities agreed to apply a world welfan 

standard, rather than a myopic national weffiue standard, when deciding whether a 

potentially restrictive cross-border transaction should be opposed. L24 

Unnecessary transaction costs may also be addressed by harmonisation. An example 

which has already bem mentioned in this regard is the existence of various national merger 

regulations which merging companies may have to comply with. The extra costs attached 

to such transactions may sometimes have the effect that the transaction does not take place 

at ail, which may result in a loss of benefit to society.'~ 

Considering the aforementioned benefits, it may seem that the harmonisation of 

cornpetition laws should be pursued without hesitation. Harmonisation does, however, 

have a number of obstacles and drawba~ks?~ As has already been aoted, there is 

disagreement among states regarding econornic and competition theory and policy, and the 

relevant principles are interpreted Merently fiom state to suite. Consequently, the 

question of the feasibility and practicability of harmonisation of competition law Mses, 

particularly with regard to exemptions to competition d e s  and regdateci sectors." One 

may ask if then really is an ided set of rules al1 states can agee on. Even if such a set of 

d e s  for competition policy couid be formulated, it may be difncult to sepuate other 

122 Fox (1991). supra note 120 at 594. 
1 23 Fox (1999, supra note 114 at 27; P. Nicolaides, "Cornpetition Among Rulcs" (1992) 16:2 Wodd 
Cornp. 1 13 [hcrwiaftcr Nidaides (1992)] at 1 16. 
12' T& nationai w c h e  sîadard rcpraents the tagl ineome of a nation's population wberrrr the worid 
wclfare standard rcprescnts the "aggrcgate level of consumer bencfiîs and profit nalizcd by CO- and 
Bnios in ali patinent counciies*. See Fox & Ordovef. svpm note 15 at 144% P.S. Crampon & CL. 
WiUaick, Tmk Distorting Rivate Restrainis and h k k t  Access: Learning to Walk More We Run" 
(1996) 24:lO I.B.L. 467 lhcrcinaftu Crampton & Witterick] at 467. 
12s A mcrger may? for hwbnce, have d t e d  in the achicvemcnt of ar,mmies of scak which cGICd have 
boca pascd on to the coas~mei:~ See Fox (1991). supra note 120 at 594; N i c o W  (1992). svpa note 
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pdky considerations, such as industrial poiicy, fiom competition  poli^^.^' Would other 

areas of state activity which are linked to competition policy have to be harmoniseci too? 

Clearly there are limits to how far harmonisation can be pursued.'29 

Efforts to hannonise law cari be tirne-consumiag with the costs of harmo~sation 

eventually outweighing the benefits. Additionally, the process can bemme a politid one, 

with the parties involved behg pressurecl into making unwanted compromises. Closely 

connected to this aspect of harmonisation is the danger that economically stronger states 

rnay hijack and steer the harmonisation process towards the adoption of theu domestic 

standards, irrespective of whether those standards are "better" or even appropriate for 

other states. 

There seems to be widespread acceptance of the notion that, although harmonisation of 

competition law is desirable, a measure of diversity between states' cornpetition policies 

must be rnaintained, particularly with respect to substantive issues.'3o Such an approach 

wouid allow govemments to retain a degree of sovereignty with regard to regulated 

sectors and governent activities, and allow for differences in culture and policies to be 

taken into account. 

Just as importaatly, maintainhg a degree of diversity dows for what is refend to as 

"competition among des" in terms of which the various regdatory regimes that exist 

compete with one another, the most effective or efficient reghe being adopted by other 

competition authorities. Were di states to adopt a standard set of codifiecl des,  

competition among competition d e s  wouid not be possible and competition regdation 

n iks  would be less dynamic and unresponsive to economic realities, and would kgin to 

' " ~ ~ r c b a c a , ~ m ( ~ 1 2 1 a t 2 1 .  
" 9mmely. the harmonisation ofampâition hw wül bc haütwd shouid it be pnaied rlwg with tbe 
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stagnate. Finally, competition among competition mles would also sustain the elements of 

political choice and persona1 fieedom, which are important in a democratic so~iety.~~' 

Havhg provided a brief introduction to the concept of harmonisation, a number of relevant 

international agreements will be discussed. The discussion will include bilateral, regiod 

and multilateral agreements as well as codes relating to multilateral wmpetition regdation. 

tL Büateni agreements 

1. General 

In the first two decades of cross-border competition law conflict, pnvate Litigation in 

international cases was rare and judicial involvement was consequently not cded for. As a 

redt, the task of solving international competition contlicts rested solely with the 

regulating and foreign governments involved. Either the regulating govemment wodd 

ignore any protest made by the foreign government, a compromise would be reached with 

the foreim govemment or the regulating govemment would yield to the fore@ 

govemment ' s interests. 13' 

It seems logical that if there were a large number of cornpetition law conflicts involving 

two particular govements, some sort of conflict resolution procedure wouid be 

established between them. This was, in fa&, the situation with Caaada and the US. In 

light of their prorcimity and the resdting high volume of cross-border business between 

them, the opporiunities in which the US could, and indeed did, apply its antitrust laws 

extratemtonaiiy to Canada were ample. The US and Canada subsequently adopted an 

informai antitrust notification and consultation procedure in 1959 in terms of which the 

two States had to condt with each other when it seemed that the enforcernent of one's 

cornpetition Iaws would affect the interests of the other."' A Memorandum of 

Undmdiag (MOU) formalishg such coosultation procedures was entend into by the 

13' See Mcggn. ibid. at 21. 
'" Svpo note 72 ai 795. 



two countries in 1984'" and has since been replaced by a m e r  developed Agreement 

Regmding the Applcation of their Competitim and Deceptive Marketing Practices U ~ S  

in 1995.'3J 

As was explained earlier, the US is arguably the largest proponent of the extraterritorial 

application of competition law. It therefore cornes as no surprise that besides entering into 

agreements with Canada, the US has concluded formal agreements relating to W- 

operation and CO-ordination in competition law matters with a number of its other major 

traâiig partners, including ~ustrdia, '" 6ennany, 13' and the EU. 13' The latter agreement 

wili be disaissed in more detail in the following section as it provides a good exampie of 

the content and practical application of üUs kind of agreement. 

Canada, too, has entered into bilaterd agreements with a number of other states and 

regional blocs such as the EC,')' lsraell" and, most reantly,  hile."' Aithough these 

agreements are general trade agreements, they aii contain provisions relating to the CO- 

ordination of competition regdation. Furthemore, Canada is curredy negotiating M 

additional agreement with the EC relating exclusively to the appücation of the two 

S& castel, supra note 65 at 604. 
134 Memorandum of Understanding between the Government of Canada and the Government of the United 
States of America as to Notflcation. Consttltafion and Co-operation wirh Respect to the Application of 
National Antitrust Laws, 9 Mwh 1984, (1984) 23 1 .LM 275. 
'" Memormàum of Understanding beîween the Government of Canada und the Government of the United 
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'" AusIra[ia-US: Agreement Relating ro Cooperation on Antitrust Matters, 29 lune 1982, (1982) 21 
ILM 702. 
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23 Juae 1976, (1976) 15 ILM 1282, 
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Cornmunilies and Cimada? 6 Juiy 1976, Can T.S. 1976 No. 35 (entered into f o n  1 Octokr 1976) 
plu&ufk CEECFA]. 
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jurisdictions' competition laws,lU the content of which is similar to the USEU 

~greement . '~  Naturally, states outside of the Canada-US context have also entemi hto 

bilateral agreements of this nature - as an example one may cite the France-Gemany: 

Agreement Conceming C~opration on Reshicfiw Business ~ractices. "' 

Bilaterai agreements relating to competition law do not necessarily promote the 

harmonisation of substantive competition law. More often than not, they deal with CO- 

operation between national cornpetition policy enforcement agencies with a view to 

minimising policy conflicts between the relevant jurisdictions. Most recent bilateral 

agreements in this field provide for a measure of harmonisation of procedure, but not for 

harmonisation of matters of substance. Newer agreements are fiirthemore aimed at CO- 

operative international action against anticompetitive practices, whereas older ones were 

more concemed with avoiding contlicts arnong national competi tion authonties. lu 

The Organisation for Economic Cosperation and Development (OECD) has played an 

important role in the promotion of bilateral agreements relating to competition 

regulation'" and has supported the concept of international antitrust CO-operation since 

'" DR@ Agreement between Ihr Evropean Cotnmunities and the Government of Cmada regwding the 
Application of their Cornpetition Lawq online: European Commission DG N 
<http~/e~euintlcommld~'ntmia/enldftcaaada, htm> (date acctsscd: 2 1 January 1999). 
lu Ceotallcda. supra note 40 at 2%. 

Frmce-Gemany: Agreement Conceming Coopemtion on Restrictive Business Praciices, 28 M y  
1984, (1987) 26 U.M. 531. 
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1967. In the Revised Recommenclaliom of the CmnciI of the OECD Concerning 

Cooperation between Member Courttries on Restnsn?ctive Business Practices Aflecting 

Intemationaf Trode of 1986, '" the OECD recognised that anticompetitive behaviour "may 

constitute an obstacle to the achievement of economic growth, trade expansion and other 

economic goals of Member  unt tri es"'^^ and that unilateral extratemtorial application of 

national law could infiinge upon the sovereignty of the foreign date concerneci.'" 

Consequently the OECD encourages its members to have their competition regdation 

authorities CO-operate by way of notification and condtation with one another in cases 

when actions being taken by one of these authorities may affect the interests of other 

member States. These Recornmendations have resulted in a number of bilateral agreements 

between OECD members, some of which were referred to above. The Recornrnendations 

were revised in 1 9 9 ~ ~ ' ~ ~  again ernphasising cooperation and CO-ordination between 

investigation authorities. 

The advantages flowiag fiom bilaterai agreements related to competition law need not be 

limiteci to the more efficient regdation of international RBPs and the resolution or 

avoidance of the conflict of jurisdictions. The Ausrralu and New Z e u f d  C k  

Economic Relations T d e  ~greernent~~' illustrates how a bilateral agreement m y  employ 

harmonised competition law principles to elirninate cenain trade policies having a 

restrictive efféd on trade, i.e. amidumping policies. 

l4 StBidr, supra note 3 1 at 31; B.E. Hawk, The OECD Guidelines for Multinational Enterprisa: 
Cornpetition" (1977.78) 46 Fordham L. Rev. 241 [berciaafter Hawk (19731 at 243. 

OECD C<wncil, Reviscd Recommendations of the Council of the OECD Concerning C'perotion 
beîween Member Counîrks on Restrictive Business Practices Aflecting International Tm& adoptai on 21 
May 1986, Doc. No. C(86)44 (Fiaal), rppraduced in (1986) 25 ILM. 1629. 
'" ibid Pmmble. 
Isi ibitt 
ln OECD Counàl, Revised Recomrnend~titm of the Council Concerning Co-opc~tion Beiwecn Member 
Cotuttmiis on Anticompetilive Pioctices Afecfing Infemufrind Trude of 27 and 28 JPly 1995, Doc No. 
C(9S)IM F i  onLine: OECD. < h t t p ' J f ~ ~ ~ . ~ d o r g ( M c c p l ~ m h t m >  (date 8 D&raba 
1998). 
IP ~flsîra~ia and Nnv ZeaImd Cibser Economic Re/ations T i  Agmewnt, 28 Msreh 1983). (lm) 22 
U.M. 918 (cmacd &O force 1 January 1983) Duicinrfta ANZCERTAl. Sœ MI. T- 
"Competiti~n hli~ d Tndc Policy - Msdiathg tk WrZactn (19%) 304 J. Wodd T. 71 Pt 79- 



Antidumpllig duties are imposed by states to counteract the effect of dumphg, which 

occurs when products are sold by an exporter in a foreign market for less thon the n o d  

price charged in the exporter's domestic market.'" The duties may then be imposed in 

order to protect the foreign market's domestic producen. Although various economic 

arguments have been put fonvard to justw the use of antidumping duties, the opinion 

exists that that in many cases dumping wili be to the benefit of the foreign consumer as he 

will pay less for the relevant product, and that antidumping duties are merely protectionist 

and represent a flagrant and unacceptable exception to the GATT national treatment 

principIe. '" 

In terms of ANZCERTA, Australia and New Zealand agreed to amend their vade laws by 

abolishing antidumping actions betwem them. They tiirthermore undertook to amend 

their competition laws relating to the misuse or abuse of dominant positions, so as to ~ U O W  

plaintEs in one country to Iodge cornplaints against producers in the other. In this w-y, 

grievances which were previously addressed by using tnide instruments, Le. antidumphg 

duties, can now be resolved by using competition law.'" Certain procedural changes were 

also adopted to regulate jurisdictionai mattets between the two states. From a competition 

law perspective, ANZCERTA is thus beneficïal to trade in two ways: in the first place, 

antidumping duties can no longer be used to distort competition between the two 

signatories; and secondly, cross-border disputes regarding an abuse of a dominant position 

c ~ n  be dealt with effectively without needing to deai with confiicts of jurisdiction arising 

lY Sec -cl, svpra note 65 at 504. '" Trcbilcodc, supra note 153 at 77-8 1. 
'" As the hi& M of vadc Iikralisuion and cwrdïnation ad bannonisation of competition @des 
bciwcai Amûak and New Zealaid is not prevaient among other -tes (with the auxpiion of the EU 
Meti3ber States), it is u n d M c  to expect bilateral agreements between otbet states to compldeiy h p b  
antidumping with competition law. As an alternative to the appmacb taken in ANZCERTA, thdom, 
statcs with Iess integratcd compctition and trade regimts d d  agree to initiatt antidumpîng procedur# 
oniy in those cases where a patiicular practiœ, allegedly constituting dumping, is not contestable mkr 
ibt competition regime of the exporthg sute. in tbis way, the levying of compctition-disrorting 
antidmnping duties woald k limited, but stül be available as a tiadt însüumcnt. B M  Haboan & P.C. 
m i d i &  "Dumping, Antidumpiag and Antitrust" (19%) 30:l I. Wodd T. 27 DrrriiiP&r Hodmva & 
Mit~~~ id i s  (1996)l at 27-28, 36; see also EC, Commission, Toww& an infernational @mmwk of 
conrprtition rules COM(96)284, oaline: Eü CocnmWon, DG IV 
~atip:armpntUint/en/~0mm/d~f~1tuaa/~0m284,hmi> (daîe ParrPd: 8 OEloba 19%) 
EC COM(96)284], N. 



nom the extratemtorial application of laws, since each state applies it own laws to deged 

abuses occming within its borders. 

2. me U , U  Agreement R e g d n g  the Application of their Co~llpetr*tion L m  

2.1 Gened 

In 1990 the Commissioner of DirectorataGenerd N of the European Commission 

proposed that an agreement be negotiated between the US and EU to aliocate jurisdiction 

in transnational merger cases."' This proposal was made in view of the coming into force 

of the 1990 EC Merger Controf Reguiation wbich gave the EC sisnificant new 

edorcement authonty with respect to transnational mergers and therefore increased the 

likelihood of junsdictional codicts between the US and EC authorities. The redtant 

U m U  Agreement Regurding the Application of their Cornpetition LUWS,'~ which largely 

formalises practices that had been in force betwem the US and EC for a number of yurs 

but also contains a number of innovative procedures, was signed in 199 1 .'" 

The US/EU Agreement Mers in approach from eariier bilateral cornpetition-related 

agreements enterd into by the US since, where previous agreements were geared towards 

the protection of sovereign interests of one state from competition law encroachments by 

the other,'" this agreement is designed to promote CO-operative, even costdinated, 

edorcement of competition law and thus to avoid confiicts f'rom arising a~together.'~' 

Articles II and iïl of the USEU Agreement deal with notification and archange of 

idormation between the parties, and formolly commit the US and the EU to an 
- -- 

1 9  19. GMh, uECN.S. Antimirt Coopemtion Agreement: impact on Transnational Bipinar" (1993) 24 
L. & Pol'y ht'l Bus. 105 1 at 1055. 
la Supro note 138. 
1 " ~ ~ ~ ~ ~ t w a s i n i t i a l l y d e d ~ i n v a l i d b y ~ ~ ~ p e a a ~ ~ ~ u n l a o n t b r g o m d  
tbtitdidmtbwetheosgs~ryapplOvaloft6tEUCwrü. ThhapproMLwas~gMnin 1995. 
Ba6cbeUSudeVcontinUddto~tewdcribcUS/EU~'acnn~throu~chtpriod 
dimûWy. SceStarek,svpnote31at36. 
" CF. Ruic, ''Emopeaa Communib'cs-United Staîes: Agmemenî on tbc Application ofth& Coiiipsritiw 
Laws - InsIoducto~y Noten 30 ILM 1487 (1991) at 1488. 



unprecedented level of CO-operation.'" Under Article II, a Party is obligated to notify the 

other when the enforcement activities of its competition authorities may a f f i  the other's 

interests. Paragraph 1 of Article III provides that "[tlhe Parties agree that it is in theu 

common interest to share Uiformation that will (a) facilitate effective application of th& 

respective competition law, or (b) promote better understanding by them of economic 

conditions and theories relevant to theû competition authorities' enforcement actinties and 

interventions.. , ". 

Co-operation and CO-ordination of enforcement activities are expressly dealt with in 

Article IV of the USEU Agreement in which it is provided that the competition authonties 

of the US and EC will as& one another in their relative enforcement activities insofar as 

there is no conflict between their law and interests, and taking into account the availabüity 

of resources. The article ais0 refers to the situation where both the EU and US authorities 

have an interest in pursuing the same antitrust matter and sets out a number of fictors to 

be taken into account when deciding whether enforcement activities shouid be CO- 

ordinateci in such cases. 

The concept of positive comity is dealt with in Article V which provides that if one puty 

feels that anticompetitive behaviour in the tenitory of the other is having an adverse effect 

on its economic interests the former party may request that the latter's authorities initiate 

enforcernent action. Article M deals with negative comity and cornmits the parties to take 

each otber's interests into account when deciding whether to initiate an investigation, 

when deciding what the scope of such an investigation should be and during al stages of 

&orcement- 

'" Supra 138, M e  1. 
' " ~ u p m  note 160 at 1488. 



2.2 me Agreement in proctice 

The USEU Agreement's practicai value may be inferred from two recent cases involwig 

transnational competition issues, the Microsofl case'" and the Boeing/McDonnel Dough 

merger.'" The former case provides an example of CO-operation between two national 

authorities with regard to the sarne RBP and the latter is an example of how biiateral 

agreements of this nature rnay resolve contlicts between States exercishg concurrent 

jurisdiction. 

The MTcmsofi case 

In 1994 the US Department of Justice investigated certain practices of the Microsoft 

Corporation and came to the conclusion that Microsoft was guiity of anticompetitive 

behaviour. The practices in question were that Microsoft, by way of iicensing and other 

long tenn agreements with personal computer manufacturen in the US, was threatening to 

impede wmpetition and innovation in a section of the computer industry. The Department 

of Justice eventudly entered into a consent decree in terms of which MicrosoA agreed to 

end the alleged anticompetitive practices. 

The computer industry is a global one and as Micros& is a major force in this industry, it 

would have benr able to maintain the artificial barriers to cornpetition in the US by 

entering into licensing agreements, sirnilar to the ones with US rnanufàcturm to c m e  a 

monopoly elsewhere in the world (in this case, the EU).'" However, simdtaneously with 

the Department of Justice's investigation, the European Commission for Cornpetition had 

decided launch a simüar investigation into MicrosofYs practices.'* A number of contacts 

baween the two authorities ensued which allowed a CO-ordinated approach to the matter. 

Tbis cooperation enabled the two antitrust authocities to obtain sirnuitaneous 

complementary settlements with Microsoft regarding its anticompetitive behaviow. In so 

'" United States v. MicmsoP CopraIfon No. 94-1564 (DD-C. Bled Iuly 15. 1994) EiWd rid diriirrcd 
by J. lOdn & P. Bansai, "Intemationai Aniimi~t Enfiorcement in the Compitcr Iidoarg" (1996) 41 
ViiamrVa L, Rev. 173 Iàueiaafttr Klein & Bansal]. 
'" s u p  nate 55. 
165 S u p  noie 163 at 179. 
'661bid ûî 178. 



doing, the Department and the Commission in combination were able to combat a 

restrictive business practice on a global scale effectively which might not have b e e ~ ~  

possible had the agencies been working in isolation. 

The Boeing/McDoanell Douglas merger 

During the course of 1996 it was announced that Boeing and McDonnell Douglas (MMD), 

two US-based aircraft manufacturen intended to merge. In the US, the Federal Trade 

Commission dealt with the investigation of the merger and eventually gave it unconditional 

approval. However, the market for large commercial aircraA is global and the merger 

would inevitably dso iduence the European commercial aircrafl market. In t e m  of the 

EU Merger Control Regulatlon, the European Conunission may investigate mergers if the 

merging companies meet certain turnover thresholds, 16' which in fact was the case. 

Consequently, the European Commission exercised jurisdiction with regard to the 

transaction and initiated an investigation at the conclusion of which it found that the 

merger would have an anticompetitive effect in the EU. The Commission laid dom 

certain conditions which Boeing had to adhere to in order to obtain the Commission's 

approval for the transaction and, afler Boeing made the relevant underîakhgs, the merger 

was eventually approved. 

Throughout the period of the investigation, consultations h e e n  the Commission and the 

FTC were carried out in terms of the USEU Agreement. The US was partidarly 

concemed about its defence interests being prejudiced as both Boehg and MDD had 

stakes in US müitary aviation. Aithough this did not move the Commission to &op its 

investigation, it was required to take US concems into account and accordingly limiteci its 

investigation to the civil side of the merger. This may be seen as an exercise of the 

principle of negative comity as intended in Article VI of the Agreement. 

SYpm note 46, Article 1. 



2.3 Eflect of the Agreement 

Since the signing of the Agreement, the flow of information between the two enforcement 

authorities hm increased sigdicantly. W e  the US authorities sent only four 

notifications and received only two h m  the EU in the year pnor to the Agreement, the 

US sent approximately skty and received about forty in the first two years foiiowing the 

signing thereof.16' The resultant increase in the authorities' abiiity to work together when 

d&g with international RBPs should by no means be underestimated since the 

competition law and policy of the two jurisdictions are sigdicantiy divergent, as was 

indicated earlier. The successes achieved under the Agreement are indicative of the 

problem-solving and problem-avoidance potential this method holds for multijurisdictional 

competition law cases. 16' 

In recognition of the fact that the USEU Agreement had contributed significantly to w- 

ordination, CO-operation and avoidance of confiicts in competition law enforcement, and in 

the belief that fiirther elaboration of the p~ciples of positive comity would enhance the 

USEU Agreement's effectiveness, the US and EU entered into a supplementary bi ia td  

agreement in June 1998 dealùig solely with the principle of positive c ~ m i t ~ . ~ "  The 1998 

Agreement constitutes a M e r  step towards harmonisation of cornpetition laws which 

may serve as an example for agreements of this nature between other States and may also 

inspire additional harmonisation initiatives between the US and EU. 

3. Mutuai Legril Assistance Treaties 

A distinction may be drawn between the various agreements ieferred to above and mutual 

legai assistance treaties (MLATs). Whereas the fht group of agreements are memoranda 

of understanding (MOUS), representing %off" law which is not bindhg upon the signatory 

la Supra noie 157 at 1063. 
' a > ~ ~ a f f c s s e s k b c c n a c h i d i n t w i s o f t h e ~ - ~ ~ ~ ~  Forabrkfavavicivd 
s o m ~  of tbest cases, ~pee BE, Hawk, cd., 1995 ForrDiam Corporate Law Irrshrrshhrte - Intemutiona& mtitnrJt 
knv & policy, (Yoakets, W.: JPris Publisbing, 1996) I-rciaaftcf HawL (1!W3] at 3û-3 1. 
l'IO Agreement Beriveen the Govemment ofthe W e d  States of America and the E m p a n  Chmumitics 
on the Apptïcatio~ of Positive Comity fincipies in the Eirforcement of their Capririon km. 4 I- 
1998, (1998) 37 ILM 1070 Lhcreinafttr tùe 1998 Agrccmtnt]. 



states, the latter group constitute "hard" law to which the signatory states are bound."* 

The advantage that a MLAT has over a MOU is therefore that a state is more likely to 

honow its undertakings with regard to competition law enforcement matters in ternis of a 

MLAT. Exarnples of MLATs are the Cana&-United States Treaty on Muhial Legal 

Assistance in criniinal ~atters'" and the more ment United Stutes-Austrafia Agreement 

on Muhial Antitrust Etrforcement ~ssistance. ln As may be gathered fiom theÙ titles, the 

former agreement is limited to enforcement assistance in criminal matters only, whereas 

the latter agreement provides for competition enforcement assistance in both civil and 

criminal matters. '" 

Although not always strialy confined to competition law matters, it is clear that MLATs 

may have a significant impact on the effectiveness of cross-border competition regdation. 

MLATs may d o w  for the prosecution and suppression of offences, various kinds of 

assistance, e.g. executing requests for searches and sehes ,  and where two countries' 

edorcement agencies are both investigating the same individual or enterprise, MLATs t ~ y  

aüow for the sharing of confidentid information relating to the investigation betwcen the 

enforcement agencies concerneci. Wlthout the existence of such agreements, this shMng 

of information by competition enforcement authorities wodd in many jurisdictions, subject 

to whatever protection the relevant domestic law provides in this regard, only be aiiowed 

in cases where the individuals or enterprises under investigation waived th& rigbt to 

~nfidentialit~.''~ In the light of recent legisiative initiatives taken by a number of states to 

aliow for the negotiation of MLATS,'" it may be expected that more such treaties will be 

entered into in the near fiiture. 

-- - - -- 

"' S& Klein & BPaal, ~ p r o  note 163 at 183. 
I n  Canada-United States Tm& on Muhrat Legai Assistance in Criminal Mutîers, 18 March 1985, (1985) 
24 ILM 1092. 
In ~ ~ r e e m e n t  between the Govemment of the Unied States of Arne- und the G~mrcment of A d i u  
on Murval Antitmst &forcement ASS~S~MCQ, 1997, onlim. US Dcpartmem of Justice 
~bttp:l~.nl940~.gov/~/piblidtatdoaaYdocshisa11~7.hbn~ (date accesscd: 2 1 Janlltl~y 1999). 
"' See DaMdow, supra riote 40 at 34. 
'" TbiS is the position in the US. Sec Starck, s u p  note 3 1 at 38. 
'" For the US International Antinvst &$mement Assistance Act, 15 W.C. 62016212 
(1994). îhe Canadh Mifuui kga l  Asn'stmce in Criminal Mafiem Act, RSC, 1985 (4th Supp.), cg 30, or 
amnded, and the Ausaalian Mutual Ass~stmce in BmLISlness ReguIution Act 1992 ated in Hawk (1999, 
supra note 169 at 33. 



4. Othcr biiaterai mngements 

States may, as an alternative to entering into MOUS or MLATs, attempt to resolve 

fictions ~ s i n g  âom differences in theu cornpetition policies and laws by entehg kt0 

mgotiations outside the context of an agreement or treaty. Examples of such negotiations 

would be the Structural Impediments Initiative (SU) and its successor, the J a p m ~ u '  

Fronework for a N w  Economic ~ a r t n e r s h i ~ . ' ~  

The SI1 was launched in 1989 and was intended to help eüminate the structural problem 

leading to the trade hbalance between the US and Japan. It was unique in the sense that 

it deait with rnatters of domestic policy and regulation, issues which did not n o d y  

feature in international trade negotiations. "* Some of the problems which were addresseci 

in the negotiations pursuant to the SU were the inadequacy of Japanese competition law 

enforcement as well as market access barriers limiting exports to Japan. The process was 

inter alia intended to b ~ g  Japanese competition poücy, law and edorcement in line with 

what the US expected it to be. Japan did make certain cornmitments to refonn its 

competition regdation regirne, and it may be accepted that a masure of harmonisation 

was achieved by the SII. 

In 1993 the SII was replacd by the Framework talks which, similarly to the SII, were 

intended to address a whole range of economic issues between the two countrie~.'" As 

was the case wah the SII, the Framework talks also deal with rnatten relating to 

competition poiicy and have also resuIted in a degree of harmonisati~n.'~ 

Sec Klein & Bansai, svpm note 163 at 188-189. For a more dctailed discussion d the S& aœ hl. 
Matsusbita. '"The Stnicnual Impediments Initiative: An Example of Bilaterai Trade Negotiation" (1991) 
12 Michigan f. Int'l L. 436 [hweiaaRet Matsushjta (1991) 1. 
In lUtsushita (1991). ibid. at 436. 
L79 JapUnited States: Joint Statement on ihe Frumework/or a Nnr Emnomic Pmînersrhip, 10 hily 
1993, (1993) 32 UM 1414. 
'" DûJ - Aiiiitnut DWoa= latanationai Docmrieats "Fi Joint Staûs Report on tbt US-J@ôn 
Enbccd Initiaiive on Dercguiation and Coarpttition Policy", O-: US d J&CC 
~~~~.~j.~/atr/publicTmtcniati0naV~I792~htm, (ïast mdEed: 15 May 1998); sec Klein 
& Baasal, supra note 163 at 188. 



S. Conclusions 

Büaterd agreements relating to the extratemtorial application of competition laws may 

certainly go a long way in resolving the contlicts which may arise from ematemtonality- 

Furthermon, the cosrdination of enforcement efforts made possible by bilateral 

agreements may increase the effectiveness of national competition authorities' attempts to 

address competition violations with a global dimen~ion.'~' Bilateral competition 

agreements additionaiiy play an important role in the hmonisation of cornpetition law 8s 

the mutual trust and understanding resulting fkom CO-operation in terms of these 

agreements should lead to tiirther procedural and substantive harmonisation.la The 

opinion exists that even if international consensus on substantive competition issues could 

be reached, bilateral agreements would remain important as competition authorities could 

stiU encounter impediments to cosrdination and cosperation. Is3 

Whether bilateral agreements represent the ultimate method to regulate RBPs with an 

international element, is open to debate. One problem is that the bilateral agreement 

approach does not provide for a mechanism to resolve disputes between competition 

authorities which may arise under a partidar agreement.lu Furthemore, the application 

of the p ~ c i p l e  of positive comity, which represents an integral element of such 

agreements, might not aiways have the desired regdatory redts. This is due to the f8a 

that the principle is dependant on the vigorous edorcement of strong wmpetition laws by 

the respective states. Many national competition laws are less than a decade old"' and 

consequently the relevant enfiorcement authorities are di in the process of d d o p i n g  the 

necessary expertise to enforce these laws properly. fw Additionaiiy, states posssssing weU- 

established wmpetition law regimes do not always enforce them conseguentîy. As an 

'*' OECD, Trade Codttee & Cornmittee on Competition Law and Poücy, Sfrengthening the Cohemnce 
behueen T?a& md Competition Policies, Joint Report, Dot. No. ûCDElGD (96)9û, OEQ) (lm, Annws 
prasnph 12. 
n S ~ ~ p r a ~ 3 ~  at42. 
'* Ibid. at 40. 
L U  J.O. F W y  & H. Iyori, eds., Antiûwt: A New Intemotionu& h d k  Remet&?, (Startle: Pacifie Rim h w  
& Poiicy Associaa'on, 1995) [hcrehifter Haley & IyonÏ at 360. 
' " ~ a ü m , ~ -  I M 109. 
'" Klein & Bansai, s i r p  note 163 at 187. 



example of the latter problem one may cite the long-standing US d c i s m  of Japen's 

f&lure to enforce its competition laws.'" 

Even in the USEU context, where the authorities involved have a hi@ degree of mutual 

confidence in each other's regdatory regimes, the respective enforcement agencies have 

reserved the authority to act unilaterdy and enforce their competition laws 

extratemtorially should they deem it necessary '" Consequently, the pmrailing approach 

taken by enforcement authorities is that, notwithstanding the successes of bilateral 

competition agreements, effective cornpetition law enforcement can oniy be acbieved by a 

combination of CO-ordinated enforcement, positive comity and extraterrîtoriality.'" 

Considering the plethora of such bilaterd agreements which already exist and the numbef 

of them which will probably be entered into in the future, one may ask whether it wodd 

not be practical to establish plurilateral or multilateral agreements of this nature. 

Furthemore, considering the linkage between competition and trade, the question a r k  

whether such agreements should be created within the ambit of existing regional or 

multilateral trade agreements, such as NAFTA or the WTO. 

III. Multilateral and regional agreements 

1. Gentrai 

The number of regional and multilateral trade agreements in existence today reflects states' 

awareness of their economic interdependence.'" These agreements contemplate the 

aaainment of various levels of economic integration, i.e. the free trade area (the lowest 

levei of integration), the customs union, the cornmon market, econornic union and politid 

-- - -- 

'" Loo. Haley, 'cornpetition and TiPdt Policy: Antitnist Enfoiccmnt: Do Dinacn~a hhüu'?" (1999 
4: 1 Pacinc Rim L. & Poi'y J. 303 [ h e n h f k  Haley (1995) j at 303-304. 
la Th uS/ECI ~~ V.4; W 1998 A-t. Article N.4; ~ ê ê  & 
notc 163 at 190. 
" Klein & Bansai, ibid. at 192; Crampton & Witterick, svpo note 124 at 468. 
lm Bduan 1980 and 1994, forty-f- regionai aode qpeements wac Potified to tbe GA= in tcrms d 
GA= Artide XXIV. Hill, supra m e  23 at 222. 



union (the highest levei of integrati~n).'~' Many, if not most, of such regional and 

multilateral agreements d l ,  in recognition of the important link between competition and 

trade, have provisions relating to the maintenance of cornpetitive domestic markets or the 

control of RBPs. 

[n the foiiowing section, a number of such vade agreements will be discussed. Particular 

reference wiU be made to the substantive competition d e s  applicable in the various 

regimes as well as the rnethods of enforcement provided for. 

2. The European Union 

The European Union represents the moa advanced example of economic integrdon and 

regional harmonisation of competition law and poücy and consequenily many lessons may 

be learnt fiom the EU harmonisation experience. At the same tirne, however, it must be 

kept in mind that the ongoing process which led to the creation of first the EC and now the 

EU has been driven by a unique set of factors absent elsewhere in the ~ o r l d . ' ~ ~  

In order to reaiise their quest for economic integration, the Mernber States charged the 

European Comrnunity with a number of responsibilities including the respomiboiIity to 

develop economic activity within the ~omrnunit~ . '~~  This goal was to be achieveû by inter 

alia creating a cornmon commercial policy and a system which would ensure that 

cornpetition in the intemal market would not be distorted.lW The afiorementioned 

cornpetition system is today embodied in Articles 85 and 86 of the Tnaty, the various 

Regdations relating to competition law, e.g. Repfatiion 17\62 and Regrrialt'on 4064/89,~ 

and reIated case law. 

19' Ibid. at 223-225. 
Sm G A  Bamrnn et al., Cws mdMaten'aIs on Eumpem CO(IUIILIM~& Law, (Si. ppul Mian: Wat 

. Publishing Ch., 1993) [hcreiaaftu Rmnann] at 2-20; EC COM(%)284, supra notc 156, d o n  N, '* &a@ of Rome, srpo note 7, Aitide 2. 
'Miaid.t AmCe 3. 
'= Supm notes 4s and 46, ceqdvely* 



In the light of the direct applicability of Regulations in Member statesl% and the doctrine 

of supremacy of Community law,'" the competition regulation regime created by EC law 

is applicable in al1 Member States to anticompetitive practices affecting competition 

between the Member States or in the comrnon market.lg8 The implication of this is that 

the Member States ali keep their individual competitioa regulation regimes and eaforce 

them with regard to domestic anticompetitive practices, but as soon as an anticornpetitive 

pracâice has any kind of cross-border enect between Member States, the common EC laws 

will apply. 

Sirnilar to the situation between Australia and New Zealand a e r  implementation of 

ANZCERTA, the harmonisation of cornpetition laws among the Member States has 

allowed for the abolition of antidumping actions between the ~ernbers.'" Complainants 

who would normally seek redress through antidumping actions must now make use of EU 

competition law, primarüy those niles relating to predatory pricing.2w 

The homogeneity of the application and development of the EC competition regulations is 

ensured by the fact that the responsibility for the enforcement thereof lies with one 

supranational body, the EU Commission, more specincaily Directorate-General IV."' 

Unifonnity of interpretation of the compaition regulations among the Membas is 

Mermore  ensured by the fact that the Member States' national courts, when applying 

EC competition law, may refer questions of interpretation of competition law provisions to 

the European Court of ~ u s t i c e ~ ~  or the ~ommission.~~ 

'% Treap of Rome, Article 189. 
ln See k m a m ,  supra note 192 at 192-3. 
'* Article 85 is applicable ta œrîain agreements, decisions and concerteci practicts %hich may rdtd 
trdc befween the Member States and wbich bave as th& objc* or &kt the p~cvention, rrariciion OC 
disbrtion of cornpetition within the ccmmon nmket..."; Article 86 pmhiiits the sbact of a dominrni 
position 'hdhr as it may Sect tra& beween Member Statef; and Regdation IWB9 is appiicabk tô 
concentrations with a Conmuni@ dimension. [Emphasis a&& 
lep EC COM(%)284, svpm mtc 156, d o n  N. 
'Oo Sec Trrbiicodt. supra note 153 pt 79. 
20' "Mission of ffi IV - Competitionn, onîine: E u m p a ~  Commission, DG N 
~ht ip~fcuropaeUia t /comm(dg04 /~~011 ,h tm> (dPltaaroscd- 19 O*ckr 1998). 
an T m  ofRome, M c i e  m. 
an EC, Notice on Cmpe~atioon Reiween National Chu& and the Commistort in applyhg Amelr 85 and 
86 of the EC Treaty, [19931 OJ- C39/ l993iûUW6. 



The Commission may decide to investigate an alleged anticompetitive p d c e  on its own 

initiative or upon application by a Member State or naturai or legal person with a 

legitimate hterest. Should the Commission find that a practice infnnges Articles 85 or 

86,= it may require the parties involved to end the practicemS and may impose fines whae 

appro~riate.~ Alternatively, if it is found that the aüeged RBP is, in fact, not contrary to 

EC law, it may gant a negative clearance with regard to the practice in question.2M The 

Commission is also empowered to grant so-called block exemptions with regard to 

categories of practices which, although anticompetitive in nature, have a w e h e  enhancing 

result .= 

3. NAFTA 

The North Amencan Free Trade ~~reernent*'~ entered Uito force on January 1, 1994, and 

promotes both negative and positive integration between its three members, Canada, 

Mexico and the US."' Negative integration impiies the removal of govemment imposed 

barriers to trade, whereas positive integration consists of promoting cornmon form of 

regdation with a view to facilitate integration within the domestic economies of the States 

invoived .2' ' 

Alongside the provisions for the ranoval of governmental hpediments to trade and other 

vade-related issues, the NAFTA ah, in Chapter 15, deals with cornpetition poky 

matters. The NAFTA requires the Parties to maintain or adopt measures to combat RBPs 

The Commission's powers with regard to merger regdation orr set out in the Merger Conmi 
Regdation, supra note 46. 

EC Regulutiion 1 7/62, supra note 45, Artide 3. 
ao4 Ibid , McIe 15. 
"" Ibid., 2. 

T k t y  of Rome, Anide 85(3). 
" North American Fme Tm& Agreement Between the Ciovemment of Conda, the Govemmrnt of 
Mdioo md the Gouemme~t of the United States, 17 Dcamkr 1992, Can T.S. 1994 NO. 2, (1993) 32 
ILM 289 (taiered hîo force 1 Jan- 1994) brcmaAtr NAFïA], 
*'O Set Cpdd supu mte OS at 69. 
21t Ibid* 



and to enforce those rnea~ures.~'~ The Parties are Mermore required to CO-operate and 

CO-ordinate their competition law enforcement efforts, which is to be done by way of 

c~multation, mutual legal assistance and notification, and the exchange of idonnation 

relating to the enforcement of competition laws in the free trade The 

aforementioned mechanisms are typically provided for in bilateral competition agreements 

- only here one sees them applied in a trilateral context - and the Parties would have to 

enter into additional bilateral or trilateral agreements where necessary. 

Matters arising under Article 1501, Le. the duty to combat RBPs and the duty to co- 

operate and co-ordinate enforcement efforts, cannot be refened to the NAFTA dispute 

senlement procedures under Chapter 20.''~ It should be pointed out that, iris* ris 

govemmental anticompetitive practices an concerned, no such prohibition is made2" 

In tenns of the Agnement, a Working Group on Trade and Cornpetition is to report and 

make recornmendations "conceming the relationship between competition laws and 

policies and trade in the free trade ara" witk  five years of the date of entry into force of 

the NAFTA? The Working Group has been actively fulfilling its mandate, inter alia 

comparing the national competition laws of each Party, discussing key concepts and 

approoches to trade and competition laws, and deveioping iinks with the private ~ector.~'' 

It is submitted that, depending on what kind of results cooperation and CO-ordination 

between cornpetition enforcement agencies have delivered with respect to harmonisation 

of competition laws, the Working Group may recornmend in its report to the NAFTA 

Commission that the NAFTA also deal with disputes arising fiom private anticornpetitive 

practices. 

"* Artide lU)l(L). This subarticle dots not define any spcfitic RBR C~nseqpently~ the dekmbtion of 
which RBPs arc to k addrrsscd are I& to the respective Parties. 
"' M d e  150 l(2). 
"' Article lU)1(3). 
21' A a t i c ~ ~ t i v e  govcnunentai practiœs inciude gavernmentai policies to monopoIics and stact 
entapisa (Atticie 1502 and 1503) and sntidumphg ad Countervailing mat- (ChapQ 19). 
'16 Artide 1504. The WorlUng Gmup's report to the NAFTA Commission was preped by lsllluq~y 1999, 
but is mt yet nady for reIease. Interview with G. King (20 fanllitty 1999)- 
"' W m A  Opaatiod RevieW"? ~nline: ~httpJf/www.infotxport~calaafta(CHART-E.r (bit 
modifM NOnmbcr 1998). 



Should the Commission decide that private anticompetitive practices with a NAFTA 

dimension are to be regulated under the Agreement, exkting NAFTA law wouid prove 

usefbl in draAing the relevant provisions. In this regard reference may be made to Chapta 

13, which deals with telccornmunications. The chapter requins the Parties to provide 

persons of the other Parties with access to their public telecommunications transport 

networks and s e ~ c e s ,  which access shouid be given on reasonaôle and non-discriminatory 

terrn~.~'~ From a competition law perspective, Article 1305 is of particultir interest. The 

Article provides that, where a Party has designated a monopoly to provide public 

telecommunications services, that Party must ensure that the monopoly does not engage Ui 

anticompetitive practices which adversely affect a person of one of the other ~ar t ies .~ '~  

Accordingly, the Parties are required to adopt measures to prevent such anticompetitive 

conduct, e-g. measures relating to a ~ c e s s . ~ ~ ~  It is suggested that Article 1305 could save 

as an example for a more general NAFTA competition d e ,  requinng Parties to adopt 

market access and related competition measures. 

4. ANCOM & MERCOSUR 

The Andean Comrnunity (Ancom) and the Southern Common Market (Mercosur), whkh 

together cover practidy cover aii of South America, also possess certain niles and 

produres pertaining to the regdation of competition between their respective memkr 

States. Ancom, which was created in 1969,~' is an economic conununity p d g  

objectives similar to those of the European Comrnunity, although its level of integntion is 

not as advanced. Mercosur, which was formed more recently in 1991,~ is a fret trade 



area. Wbereas Ancom, like the EU, has established poweitùl supranationel institutions to 

regulate the activities of the bloc, Mercosur makes use of administrative bodies, such as 

the Common Market Council and the Common Market Group, to CO-ordinate the 

implementation of the treaty provisions arnong its members. 

Ancom embarked on the development of a competition policy as a part of its vade stratew 

with a view to increasing international and intra-regional vade after a period of trade 

stagnation in the region in the 1980s." Competition policy also plays an important role in 

integrating the economies of the Ancorn countries. One of Mercosur's objectives is to 

ensure fiee competition between its members - this is to be achieved by CO-ordhating the 

members' macro«onomic and sector policies - while at the same time pursuhg 

unification of the market.*' 

4.2 Ancom 

The Ancom des relating to the control of RBPs have theu basis in Chapter Vm of the 

Cartagena Agreement. In terms of the chapter's provisions, the Andean Commission hss 

the power to estabtish rules to prevent or comct business practices which inay have a 

distorting effect on trade in the region. The substantive d e s  relating to the control of 

anticompetitive practices by both States and private businesses are set out in mon detail in 

various Commission ~ecisions," the most ment and important of which is Decision 

285? Practices addressed by the provisions of this Decision include dumping, horizontai 

and verticai arrangements, and concertai practices havuig or threatening to have an 

anticompetitive effect within the r e @ ~ n . ~  

~ancen,, supronote66 at 153. " Ibid. 
2tS ~bid. at 155. 

Andean Commimio~ Decision 285: N o m  f ir  the Prevention or Comction of Disîorhrhions in 
Competition Cotcsed by Practices that Remcf F=e Competition of 21, 1991 (m 

ma- (A~ticIe 4(c)). Tbis n&*s an important isar for demiophg amUries wb*h woold pPobsb& 
mtbefound in thecornpetition regimesofdevelopedcwntnees suchastbe US o t t k E ü  aadcwld 



In ternis of Decision 285, member states and pemnq both natural and le@, are entitled 

to apply t8r redress for darnage sutFerad due to restrictive business practices.* Pemns, 

however, are oniy allowed to seek redress to the extent provided for by their respective 

national laws. Application for redress is made to the Secretariat General, a body 

established in terms of the Cartagena Agreement, which inter dia has the responsibility to 

monitor the application of competition des .  

Once the Secretariat General has established that the practice in question is contrary to the 

treaty's provisions, it has discretionary powers to apply a number of dflerent measures.* 

In the first place, the Secretariat can deliver a declaration of prohibition in terms of which 

it may require the party concemed to cease the practice in question. Secondly, it 

determine measures to eliminate or rectw the distortions in question. Member states have 

the power to adopt measures to counteract anticornpetitive practices but may only do so 

after the aforementioned determination of the measures to be appiied hm been made by the 

Secretariat. F i y ,  the Secretariat ûeneral rnay direct recommendations a i m d  at 

bringing the practice to an end. Unfomuiately there is no provision estabüshing a duty on 

the hfiinging party to adhere to such a recornrnendation nor is there any enforcement 

mechanisrn to ensure its fiiifiiment. 

4.3 Mmosur 

The competition guidelines of Mercosur are to be found in Decision 21/94 of the Common 

Market Cound. Decision 21/94 deds with the promotion of cornpetition and may be seen 

as the equivalent of Articles 85 and 86 of the EC ~ r e a t y ~  The Mercosur provisions 

prohibit agreements, pracbtces end decisions by associations of undenahgs which mter 

a h  have an mtiwmpetitive objective or effkct in the common market and affect tnde 

betwecn its members. More recenti~~ a Protocol for the Mence of Cornpetition wris 

- 

rcpresent a systmir friction ktarai tbe compiitioa reghues ofQvcloped and demiophg cmmtcks rid 
trade blocs. 
za Bid., M c I e  6. 
" ibid, section m, see Maoouo, supra note 66 at 166. 
no Ibid at 155. 



established under Decision 17/96, the provisions of which indicate @deiines for a 

common compdtion policy in the region?' This protocol, the national implementation of 

which is pending abject to the approval of the individual member states, has three 

goals." It firstly provides for mechanisms to control RBPs with a Mercosur dimension. 

Secondly. it calls for a convergence of domestic competition laws, i e .  harmonisation of 

competition laws. Lastly, it creates a mechanism to study govenunent policies which may 

diston competition. 

Decision 21/94 does not lay dom any rules or establish any sanctions concedng the 

consequences of anticompetitive practices. It merely imposes a duty on the Trade 

Commission, the body responsible for the implementation and monitoring of legal noms 

issued by Mercosur, to ensure that the provisions of the Decision are complied with This 

is to be ensured by promoting CO-operation and cosrdination among the membor sistes. 

Furthemore, provision is made for a system of coordination between the competition 

authorities of the members and the Trade Commission in terms of which the regdation of 

anticompaitive practices is left largely to the national authonties with the Commission 

playing a supervisory role. This approach to competition regdation may be criticised as 

there will be a lack of uniformity among member states even when contesthg a practi~e 

which is deemed to be anticompetitive under the common Mercosur provisions." The 

opinion ercists, however, that the system of CO-ordination between member states will 

ensure homogenous treatment of practices throughout the bloc.ru In this regard, the co- 

operation agreements between Argentha and B r d  have already had a positive impact on 

the unification of standards used by the respective states' competition agencies."' 

Furthemore, the process of harmonisation of competition poticy envisaged under Decision 

231 Pmtocol for rihe Defince of Cornpetition, oaliae: Organkation of Amencan States 
~http'J~.~a.~.0r@cp~~0mplea~cpa/cpa3~e.stm> (lest modinod: 6 Odokr 19%); sec I.T. De 
Ara@, JI. & L. T i i  uEiarmonization ofcompeîition poiicics among Mcnosur c o ~ * e s w  (1998) XUlI 
Antiaist Bull. 45 [laereinatter De Araujo & T b ]  at 46. 
De Ataup & Tinto, ibid. ai 58. 
A hinba proôlem in i6is regard is that a Q h r  Umguay iuw Faraguay curxently have c~mpctition hws 

in plwm hfd. at 65. 
* Mancc10, supra note 66 at 168. 
" WTO 199% Wodring Cimtip Relprt, supra note 10 at 27. 



17/96, which was to be completed by the end of 1998,"~ should help to r d @  any lack of 

conformity. 

Should an anticompetitive practice continue within Mercosur after the imposition of a 

sanction by a member state, it is possible for a legal or natural petson to file a clah More 

the Trade Commission. These claims must be büed through the national sections of the 

Trade Commission with the result that it is actualy the relevant state, and not the person, 

which appears as the claimant before the Commission - the process therefore becomes 

intergovermental in nature. The claim wiil then be discussed by the Commission which 

will either make a decision regarding the claim itseif or refer the clah to a Technid 

Committee. If the Commission is not able to reach a consensus regarding a clah, it will 

refer the matter to the Common Market Group who wiil then make a decision. Once a 

decision is made, the member state against whom the complaint was fled mu4 adopt the 

measures determlned by the Commission or Commoa Market Group. 

Ifa member state against whom a decision was made fds  to comply with it, the applicant 

state may refer the matter to a wmpulsory arbitration procedure under the auspices of 

Mercosur's Arbitration Court. The Arbitration Court is empowerd to gant interim retief 

and will, after hearing the complaint, make a finding based on the provisions of Macosur 

and applicable internationai Iaw. If a member state does not comply with the finding, 

which is not appealable, within a certain period, the pla ints  member state may adopt 

compensatory measures, e.g the suspension of concessions, in order to e f f i  cornpliance. 

1.4 RemorRs in cmclusion 

From the discussion, it is apparent thst the cornpetition regdation regimes of Mefcom 

and Ancom are subject to cnticism for various ressens - Mercosur mter alia for the 

absence of detailed substantive niles and Ancorn for its lack ofan enforcement mechanism. 

In both systems the institutional structures are heady politicid and the powers @en to 

2~ De as au^ & Tinco, supra note 23 1 at 64. 



the supranational orgsns are hadequate."' In order to enaire that the recent trend of 

increased trade and foreign investment in South America continues, it is clear that M 

effective system of competition regdation is needed in the region. 

Ancom is currently discussing the establishment of a free trade ana with Mercosur. 

Furthemore. there has been a favourable reaction world-wide to the idea of estabüshhg a 

South Amencan Free Trade Area, involving the merging of Ancom and ~ e r c o s u r . ~  

Effecting such a union, particularly in view of the diverging competition enforcement 

procedures involved, would be difficult but it would also provide an opportun@ to rectify 

current shortcomings. 

S. The World Tnde Orginkation 

S. 1 Elvy altempts to regdute RBA: the ITO and  il^ legacy 

It is comrnon knowledge that the Generai Agreement on T r d  and Tm@ 1947~' ûad its 

ongins in the Hawma ~hrarer,~~' in terrns of which the International Trade Or@sation 

(ITO) was to be established. The ITO was to fùnction alongside the International 

Monetary Fund and the World Bank in rebuilding post-World War il national econornies 

and facilitating economic ~ o - o ~ e r a t i o n . ~ ~ ~  

An entire chapter of the Charter, Chapter V, was allocated to dealing with restrictive 

business practices. In temu of the Chapter's provisions, the signatory States would be 

obüged to prevent anticompetitive business practices if such pradces had a negative &ect 

on the expansion of international production or trade?* The Charter also identifid a 

" Sa Mancwo, supra note 66 at 17 1. 
Ibid. at 173, 

a Generai Agreement on Tt@@ and Trade, 30 Of(ober 1947, 58 U.N.T.S. 187, Cari. T.S. 1947 No. 27 
(catered into force 1 Ianuary 1948) [bcrtinafter GATT 1947. 
UN, Hmana Charterfir an Intemationai TF& ûrgmizatiion, UN UN. UCont. Zn8, cqmdud in 

UN b. IClTOllI4 (1948). 
*'' Sœ Caad. supro nob 65 ai 16. 
2Q ArtiCcie 46(1). 



number of RBPs which would not be toleratedP3 Furthemore, provision was d e  for 

consultation and investigation procedures? CO-operative remediai a~~an~ernents~ '~  and 

special procedures to deal with RBPs in the services s e ~ t o r . ~ ~  

In the interim, pending the adoption of the Havam C h e r  (which never rdsed), the 

GATT 1947 was draAed utilishg paris of the H a m m  Chmrer relating to t a s  

negotiations, most-favoured-nation and national treatment provisions - the provisions 

relating to restrictive business practices were, however, not included in the GATT 1947. 

Attempts by the Contracting Parties to the Agreement during the 1950's to brbg 

international competition regdation under its ambit were unsuc~essfiil.~~~ One of the 

reasons why it was determined that the GATT 1947 could not be employed to regulate 

international competition was that the consensus between countries required for such an 

agreement did not exist .248 

In 1960, the GATT Parties adopted a report by an Expert Group on Restrictive Business 

Practices in which it was again recommended that the Contracting Parties shodd address 

the issue of restrictive praaices?g The Arrangements for ~ o t l ~ ~ ~ ~ t a t i o ~ ~  on RBPs 

which evolved from this report inter aiia recommends that, where a Contrachg Party 

requests bilateral or mdtilaterd consultations with another Contrachg Party regardhg 

particuiar restrictive business practices, the latter Party should give due consideration to 

the requesting Party's cornplaint with a view to reaching a mutudy acceptable solution. 

Article 46(3). 
2~ Articles 47 and 48, nspeeiively. 
24S Article 51. 
'4~ Article 53. 
'" Sec Jackson & Davy. supu note 103 at 1093; DL. Mülu & J. Davidow, "Mm a the Unitcd 
Nations: A Taie of Two Codes" (1982) 18 Stan. J. Int'l L. 347 [bertinaAet Miller & DaviQw] at 352. 
2u GA=, Gronp &Experts on Restrictive Business Practices, Report on Arrangements@? Co l l~~ l tu t f~ l l~  
Adopted by the Conliracttng Purftes on 2 3me 1960, GAlT Doc. U1015,9th Supp. BLSD. (1%1) 170 
(hehinaftet GA= 1960 Report] at 171; sec J&ckson & Davy, ibid at 1093. 
" GA= 1960 Report, ibid at 171. 

~rran~emenîs~or  ~ollsultotiion, GATï CR Dec. of 19 November 1960.16th Sem., 9th Siipp. B1S.D. 
(l%I) 28. 



Shce their creation, the procedures under the Amurgement have ody been invoked once 

and were subsequently suspended by the invoking 

5.2 The WTWGATT 1994 

The World Trade Organisation was established on January 1, 1995~ subsequent to the 

completion of the Uruguay Round of multiiaterd vade negotiations? The Mmakesh 

Agreement comprises a number of agreements,B4 e.g. the GATT 1994 which incorporates 

and amends the GATT 1947, the General Agreement on Trade in SeMces (GATS) and 

the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), 

representing products of the Uruguay Round. As of 20 December 1998, 133 countries 

were members of the WTO,~'  which is indicative of the impact of the WTO agreements 

on international trade. 

5.2.1 SubstantiveproMsons 
Although the WTO agreements are aimed at the regulation of trade and not competition 

issues, their marketsriented competitive character has led rnany to regard the agreements 

as the first step towards the creation of a code of international competition des.= The 

WTO agreements do contain a number of provisions relating to competition policy issues. 

In this regard one rnay rder to Article XW of the GATT 1994 in tenns of which 

Members are obligated to ensure that state enterprises or enterprises granteci special or 

exclusive priviieges fiindon in a competitive environment. Article 9 of the Agreement on 

=' See N. Komuro, "Kodak-Fuji Rh Dispute and the WTO Panel Riilinp" (1998) 32 J. Wotld T. 161 at 
171472; MC. Malaguti. "Restrictive Business Practiccs in Internationai Traâe and the Role ofthe Worid 
Trade Ot&anizationn 32 J. World T. 1 17 [hcrWnattcr Malagutii at 126; PcttrsmaM (1993), supra note 21 
at 39. 
252 "About the WTO - Summaiy", ooliat: World Trade Oqphîion 
<h~:/~~to.o~tbia/btimagchkrtdmappmap?1O2,36~ (&te acccsscd: 13 ûctoba 1998). 
253 The tcsults of the UN- RRmd are conîained in the Final Act Embo@ng the Red& of the 
Umguay Round of MuItiIateraI Tmdr hkgotiatiom, (1994) 33 1L.M. 1 Ibcrriarfla mt MprrpLesh 

Agrecmtntl- 
'Y These agreements wiU be referred to as the WïO agrctments. 
' "Aboat the WTO - Members", oliüne: Worid Tcacic OxganWhn 
< ~ J h w w . w t o . o ~ a ô o U s l o ~ . h ~ m ,  (la& 21 DeCernber 199%). 
zs N. YPchciatoM. The Intanationai Competition ReguTzriionm (1994) 18: 1 WofId Cmip. 99 at 10. 



Trade Related Investment Measures (TRIMS) provides for an oppominity to amend 

TRIMS by complementing its text with cornpetition policy provisions. Article 40(2) of 

TRIPS lists a number of anticompetitive practices whkh may have an adverse &ect on 

trade and may therefore be addressed in Members' national legislation, and Articles WII 

and IX of GATS provide for the non-abuse of monopolies and elimination of restrictive 

business practices respectively, thus hposing an obligation on govemments to control 

certain RBPs. In ternis of Article 11 of the Agreement on Safeguards, Members are 

prevented 6om restraining exports or imports of goods not fallllig within the provisions of 

GATT 1994 Article qY7 and are further not dowed to encourage or support private 

practices intended to restrain imports or exports. 

Fhally, reference should be made to the Agreement on Tefecommnications ~emèes."' 

There were 69 signatories to the Telecoms Protucoi, the aim of which is promote access to 

the relevant states' telecommunications ~ e c t o r s . ~ ~  Aside fiom agreeing to certain market 

access commitments, the signatory states also agreed to a number of pro-competitive 

regulatory principles to enable s e ~ c e  suppiiers entering a new market to compte with 

existing monopolies in that sector. In particular, the signatories undertook to maintain 

measures to prevent rnonopolist suppliers fkom engaghg in or continuhg anticompetitive 

pradces, such as anticompetitive cross-subsidisation? 

Although aii the afiorementioned provisions cannot be said to impose a general duty 

(beyond their specinc content) on Members to ensure that RBPs within their tenitories are 

eüminated, they refiect an acceptance by Members that RBPs should not be allowed to 

hstrate the objectives of the WTO agreements.x' At the same tirne, however, it should 

be kept in mind that the WTO agreements contain a number of provisions which diow the 

Anide XIX allows Mmibas to takc action agsiiut imports ausing or threatcning to cause "riioia 
injury to domestic producus in [the Memkr'sl temtory of like or directly cornpetitive prodncts". 

WTO Agreement on TeIecommunications Srvices (FoMh R o t o 4  to Generoï Agreement on Tmd, in 
&vices), 15 Feb~acy 1997, (1997) 36 UM 354 @~rcinattcr the Teleconrs Pnitoco~. 

For a deîaücd diaauaon d the ptoyisjoas of the Telecom ProtocoI, sec MCEJ. Bmnckcrs & P. 
Larouche, TdmuunUILiatitions Services and the World Trade Organhati~n" (1997) 3 1:3 J. Wodd T- 5. 
aeo Teïcons Pn,tocoI. Merence Paper, Aiiide L. 

Malaguti, supra iiotc 25 1 at 124. 



Members to take or maintain measures that affect cornpetition domestically and 

intemati~nall~.~~ An example of the aforementioned is GATT Article VI, which ~ O W S  

Members to protect domestic industries fiom foreign competitors by levying antidumping 

duties. 

S. 2.2 Dispute mol~tion 
The WTO dispute senlement procedure is contained in Annex 2 to the WTO Agreement 

and is caiied the Understandhg on Rules and Procedures Governhg the Settlement of 

Disputes @SU). The niles and procedures of the DSU are administered by the Dispute 

Senlement Body @SB). A complaint may be brought against a Member State under the 

DSU if (1) the Member's failure to carry out its WTO obligations (violation complaint), 

(2) application of measures by the Member (non-violation complaint) or (3) the existence 

of any other situation (situation complaint) has the result of impeding the attainrnent of an 

objective of the WTO agreements or has led to the nullincation or impairment of another 

Mernber State's WTO r i g h t ~ . ~ ~  A Member State which has sucb a cornplaint wiU tint 

request consultations with the infnnging party with a view to finding a solution to the 

d i s p ~ t e . ~  S hould consultations not result in a mutually acceptable solution, the dispute 

may be refened to a paneP5 or to arbitration? It should be noted that interested third 

pariy Member States may participate in the panel process.'67 Private parties han no 

standing under the rules ofthe DSU. 

A panel's &don is to assist the DSB in the execution of its responsibilities under the 

DSU and it will make findings regarding the dispute which will help the DSB make 

recommendations or a niling in the matter?' A report dratted by a panel is circuîated 

as2 See WTO 1998 Working Gmup Report, s u p  note 10, paragraph 136. 
2a GATT 1994 Article XXUI(1). 
2a GATT 1994 Ariicle XXII, 

DSU ArticIe 4(7). 
DSU Article 25, 
DSU ArticIe 10, 
DSU Article 1 1. 



among the memben after which it wilI be considered for adoption by the DSB?' Panel 

decisions may be appealed to the Appeilate Body of the DSB? 

Should a pznel or the Appellate Body in a violation dispute find that a Member State's 

measure is inconsistent with its WTO agreement obligations, it can recommend that the 

Member bring its measure into conforrnity with its obligations and it may alw suggest how 

the recommendations rnay be irn~lemented.~' Likewise, where it is found that a Member 

State's measure in a non-violation dispute is ndiitjing or impairhg benefits intended under 

the WTO agreements, the panel or Appellate Body c m  make sUnüar recommendati~ns.~ 

The panel or Appellate Body's recommendations will be referred to the DSB for adoption 

and will be adopted automatically unless the DSB decides by consensus not to adopt them 

or if the panel decision is appealed.2n Where recommendations or rulings are not 

implemented within a reasonable time, remedies available to the complalliing member are 

compensation and the suspension of concessions under WTO agreements?' 

5.3 The W T W A T T  1994 and competition regulation 

In view of the fact that WTO law does, albeit only to a very Wted degree, deal with 

competition issues, there has been a c d  for the inclusion of a wider range of cornpetition 

niles which could then be adrninistered under the auspices of the WTO. Support for this 

idea may be found in the fact that, besides having recourse to the specific competition- 

related provisions referred to above, it is possible to contest anticompetitive governmentd 

restrallits to trade under the general GATT provisions, such as the most-favoured-nation 

(MFN) and national treatment (NT) provisions, Articles 1 and III respectively, and Article 

XI which deals with the prohibition of restrictions on Unports and exPorts." 

mg DSü Article 16. 
no DSU Article 17. 
"' 9SU Articlt 19. 

DSU Article 26. 
DSU Article 16<4) and Mck 17(14). 
DSU Article 22, 

"' Sec Ualaguti, svpm mie 2!51 at 128-130. 



Practical examples of where the aforementioned GATT provisions have b a n  employed in 

this manner are the Seni-conahrctor disputen6 and the ment K e u j i  case,m both 

involving Japan and the US. Whereas the former dispute was settled by way of a bilaterai 

agreement between the statesPn8 the Koc14Wuji case was eventually referred to a WTO 

Panel for adjudication. 

In the latter case, the US had referred a dispute to the DSB in terms of which it claimed 

that Japan was in violation of its GATT Article iII and Article X obligations and that these 

violations and other measures had nullified or impaired the benefits the US was entitied to 

under the GATT. In particular, the US aileged that Japan had implemented a number of 

"liberalisation countermeasures" to limit market access for imported photographic film and 

paper and protect its domestic film indus t~y .~~~ 

Responding to the Japanese contention that the US clahsi requked a "dramatic expansion" 

of GATT provisions to "not only goverment measureq but dso to private conduct 

degedy encouraged by govenunent action",2ao the US indicated that it w a ~  ody 

chdenging the Japanese Govemment's measures, not private business pmctices or market 

In its decision, the Panel accepted that, due to the international nature of the 

WTO Agreement, only govemental measures, and not poiicies or actions of pnvate 

parties, could provide the bais for a valid claim under Article XXIU((l)(b)* Howwer, 

the Panel pointed out that it was not always easy to determine the extent to which pima 

fucie private actions could be attriiuted to a government due %me govemmental 

n6 Sec Hill, supra note 23 at 250-253. 
2n J a p n  - Meanves A ffecîing Consumer Photogrophic Film and Papr (CompIaint by the United Stufed 
(1998), WTO Doc. WT/DS44/R (Pawl Rcport) w e r  the KodoWFuji case). 
n8 ~man~ement  Concerning Trude in Semi-conductor Pmdircts (Jupon-United States) (11986). GA= 
Docc U6076. 
279 Thac masum, is was c b h d ,  wcrc noi oaly in conflict with gcncnil GAlT obtigation~ opda 
Articics III and X, but ais0 niillinai or i nph i ,  within the meaning ofArticle XXïiI(l)(b) &GATT, tbe 
taritrconcdons that hpan made on biack and white and colour consufner photograpbic film and papa 
during the Kcnaedy Round, Tokyo Round, and Uruguay Round rnultibral Isrin -011s. 

=' Ibid. at 174. 
zuz Ibid, at 386. 



9, 283 comection to or endonement of those actions . Referring to a number of previous 

panel decisionq the Panel came to the conclusion that "the fact that an action is taken by 

private parties does not rule out the possibility that it may be deemed to be govermental if 

there is sufncient govemment involvement with it. It is dinicult to estabüsh bright-üm 

mles in this regard, however. Tbus that possibiiity will aeed to be examined on a case-by- 

case b a ~ i s . " ~ ~  The Panel subsequently found that Japan did not violate its GATT 

obligations under Articles III or X and that the measures referred to by the US did not 

constitute a valid basis for a non-violation c~rn~la int .~*~ 

It is consequently clear that the WTO agreements' provisions will only be applicable to 

anticompetitive practices involving govemment action or hybnd governmentlpnvate 

action? A purely private anticompetitive practice can therefore not be addressed under 

current WTO law except in cases where the members have a specific obligation to ensure 

that pnvate parties do not indulge in the relevant practice.m In order to provide for the 

coverage of ail international RBPs within the WTO regime, it would coasequently be 

necessary to exîend the scope ofthe WTO provisions.288 

5.4 me WTO Working Grovp on the Interaction between Trodt and Competition 

Policy 

At the WTO Ministerial Coderence held in Singapore in December 1996, the Miaistem 

agreed to establish two Working Groups, the first to examine with the nlationship 

tBJ Ibid, at 385. 
" Ibid. at 386. For insiancc in J a p  - Tmde in 5èmi-ConIftcctors @CC v. J a p )  (1988). GATT Doc 
U6309, 35th supp. BJ.SD. (1988) 116, para 117, the Panel f d  that, despite the Pkrirc d 
governaieatal mrsurrs requiring Japame exporters to arpon srni-aductors ai  a parîicuiar priœ, "an 
administrative stnrturr had kai created by iht Government of Japan which operatcd (0 arcR maximum 
possiie pressure on the private sector to œase utporting at prias klow company-spcdïc cos& ... Che 
Panel consi&IEd that tk cornplex ofxmsures exhiiiteû the rationalt as weU as the CSSCIIW clcnunts & 
a formai gskm ofurpofl controlW . 
2us KodMnji case at 486. 
" Sec D E  R o t m W ,  "Jurkktîon and EaCoiocmni: EQuipping the Mdtilataal Trading Systun with a 
S lePadnincipIcssfirrcascMarlmAcscPr"(1998)6OcI,~MuoaU.L.Rnr.U3aiW. 
4 o t  cxamp1G Aiticla m ind aC dwrs. 
" This d d  k Que by increasing th ni*s which obiigate Members to combat RBPs QmcSljcaiiy or by 
crcatiOg nila dircdly applicable to private parties. Scc Malagui, supra note 251 at 13û-139, 



between trade and investment, and the second2w to study the interaction between m i e  

and competition policy.m The purpose of the latter Workhg Group's study was to 

identify areas of trade-cornpetition policy interaction which ment m e r  attention within 

the fiamework of the WTO. 

In the two years ensuing its creation, the Working Group held seven formai meetings 

during which Members of the WTO raised and discussed relevant issues, such the 

relationship between the objectives, principles and instruments of trade and competition 

policy, the interaction between trade and competition poücy, and the relationship of these 

two policies to development and economic growth.29' In terms of its mandate, the 

Working Group aiso met and CO-operated with intergovemmental organisations such as 

the OECD, UNCTAD, the IMF and the World ~ank."  

In December 1998, the Workuig Group presented its first report to the WTO General 

Council in which its activities were set out.w3 The Group's work to date has consisted of 

surveying existing policies and it has not yet made any rrcommendations regarâhg n m  

initiatives relating to the regdation of competition within in the WTO. It did, however, 

recornmend that it continue its study with a focus on three particular topics: "(i) the 

relevaace of fiindamental WTO principles of national treatment, transparency, most- 

favour-nation treatment to competition policy and vice versa; (ii) approaches to promothg 

cooperation and communication arnong Memben ... ; and (E) the contriution of 

competition poücy to achieving the objectives of the WTO, including the promotion of 
a* 294 international trade . 

The Working Gmup on the interaction between Tmk and Cornpetition Poiicy bninrftcr: îhe 
wo&ing Gmup]. 
= WTo, ~ia i~cnal  

* .  
Confétcna Singapore, MnisteriaI Decfaration, (Decemkr 19%), WTO m. 

WTlMN(%)/DEC, paramph 20. 
" WTO 1998 Wo-g Gmiip Report, mpm mte 10 at 5-7. 

Ibid, at 4. 
29j Ibid 
294 Ibid., paragtaph 154. 



IV. Other international competition Iaw codification initiatives 

1. Gtntrai 

In contrast with the regional and muitilated agreements discussed in the previous 4011, 

which ali deal with international competition as an element within the larger fremework of 

international uade, there are a number of initiatives which focus more specifidy on the 

international regulation of restrictive business practices. Proposals for such codes date 

back to 1925 when the League of nations made a study in this regard.'lpS 

Attempts to create competition codes have been made for two reasons," the fht being 

that such codes could mitigate actual and potential confiicts in cornpetition law 

enforcement, i.e. harmonisation of competition laws could be acbieved. The second 

reason, most frequently raised by developing countries, is the perceived need to ngulate 

the activities of MNEs in foreign ~ount r ies .~  As will be sem from the examples 

discussed, these codes may dEer with respect to the goals pursued in th& provisions, 

scope of application and the intentions of the drafters. 

2. The OECD Guidelines for Multinationai Enterprises 

Mention has already been made of the OECD's role in promothg cosperation between 

the competition authon'ties of its members. in addition to this, the OECD, in its 

Guitkîines for MuhutiomI ~ n t e q t t s e s , ~ *  adopted of a set of cornpetition rules 

~ S œ ~ ü l u & ~ a v i ~ w , ~ n o ( c 2 4 7 a t 3 5 1 .  AcwasthecrrewiihtheGA~initiatiVainthe19~ 
the Lcaguc ofNations initiaîivc was amtmüy shelvcd due to tbe disparate nationai apQfoacbcs ta RBPR 
=Hawk (lm, nipo note 148 at 241. 
"~bcirccofbusllias~ractiœcodes to r e g u i a t e t k ~ ~ ~ r â o i n ~ ~  inforeignc~rm~ricsisnot 
based on tradi*tioaal competition conœrns but rather on âeveioping ccmtrits' concerns ngsrding the 
!&al, ecommic and politicai pawu of MNEs and developing comtries' aSpitati01.1~ with ngard to tbe 
tms6cr oftechaology. Ibid. at 242. 
OECD, me OECD Gui&&inesfir Muflinationai Ehfeqwises (1994). (Paris: OECD, 1%) 

t k  Guidclicrr (199411. Tbc GuideliaCa wat orighaliy pibW as an Annar a> iht OECD LkchwatCon 
of 21 JYM 1976 on International imestment md hdultinationa~ Enterpriws (as mrisd on 13 hl& 1979). 
rapmhiccd in R BlsiipUa. ne OECD Gui&Iines for MulinationaI khteqwiiscs and Ltdow Refr rh*~  



applicable to the practices of MNEs operathg in member states' ter r i tone~.~~~ The 

Guidelines are the result of negotiations in the Cornmittee on International Investment and 

Multinational Enterprises (CIME), a body created by the OECD in 1975."' 

The primary purpose of the Guideluies is not to harmonise domestic competition laws, but 

to ensure that MNEs operate in harmony with the national policies of the states ia which 

they ~~enite. '~'  Accordingly, the Guidelines require MNEs to conforrn with the 

competition d e s  and policies of the countries in which they are active, i.e. host states, and 

include prohiitions on praaices such as anticompetitive acquisitions, predatory bebviour 

towards cornpetitors, anticompetitive abuse of intellectual property rîghts and 

discriminatory pricing. Furthemore, the Guidelines encourage MNEs to refrain from 

participahg in or strengthening the effects of restrictive agreements or international and 

domestic cartels. 

Although the Guideluies merely set voluntary standards of behaviour for MNEs and 

therefore lack any binding legd force?O2 the Guidehe provisions do have an impact h 

practice. This is inter alia due to the fact that the governments involved in the OECD 

have the politicai will for the Guidelines to succeed and will therefore implement the 

policies reflected in the Guidelines dorne~ticall~.~~~ 

A consultation procedure administered by the  CIME^^ is used to clarify the application of 

the ~uidelines.~~' AdditiodIy, major reviews of the Guidelines, dating between 1979 and 

1994, have led to fiirther clarifi.cation as well as a few amendments to the originai text?M 

- - 

" The Giiidclim (1994) alsa contain niks relating to the âisc l~~~rt  of information by MNES, Finairing, 
taxation, empIoyment and industriai reiations, and science and techlogy. 
300 See BIPapain. supra no& 298 at 29. 
" See &wk (1977), supra note 148 at 246. 
wz GuiGudcliner (1994). supra note 298, Introductory pamgraph 6. 
'00 Bianplin. supra note 298 at 267. 
w l t ~ b e n o k d  tbatthCIMEir8aa~cialorquasi-judiciai bodyandthcrcfbred~gnothavetbc 
authoritytopassanykindofjudgcmmtrcgardlligtheactivjticsofindividual~. TbeGmdclincs 
(LM). aip IMI& 298 at 21; OECD, Z k  OECO Guirklinesfir M i t i t i o u  Ehtc~ses  (1 986), @bis: 
OECD. 1986') at SI. 

Sec Blriiprin. supa note 298 at 34. 
' Guuddiius (1994) at 22. 



The competition provisions in the 1994 edition, however, remain identicai to those 

origindy published in 1976.'" 

It is acknowledged that the Guidelines alone cannot provide precise cornpetition d e s  for 

MNEs to follow and that reference should be made to the applicable national laws of the 

member States to interpret the Guidelines' competition provisions.308 Recent editions of 

the Guidelines accept that the UN RBP Code. which will be discussed in the following 

section, may be seen as an illustration of the principles contained in the ~uidel ines .~~ 

Consequently, the latter code rnay be deemed to be interpretative of the Guidelines' 

provisions to a certain degree. 

3. The Set of Multilattraliy Agmd Equitable Priaciples and Rulcs for the Control 

of Restrictive Business Practices 

The Set of Principles md ~ u l e s : ' ~  which was adopted as a resolution by the UN General 

Assembly in 1980, is considered to be the most detailed intemationally agreed declaration 

relating to RBPS.~" Three factors are said to have facilitated the project to dtatt the RBP 

Code: the demand by developing countries for a measure of control over MNE conduct 

within their  border^;^'^ the realisation by developed countries that RBPs could be harmtlll 

to trade; and the M e r  reaüsation by developed countnes that if a code of this nature was 

to be adopted by the UN, it would be in their interest to be present during the draffing 

thereof3 l3 

Y" It bas bccn suggesîed that as the CIME is aot Otely to be active in the arca of cornpetition law, (be 
Gui- provisions dcpling witù comptition wül pmbsbly not bave any nrh impact in p d œ .  Ses 
Jackson & Dsvcy, msup note 103 at 1095. 

The GuiAclines (1994) at 37-38. 
309 Ibid at 38. 
''O &t of Rinciples and RuIesfor the Conid  of Resirïctive Business Sractices, GA A., 35th Ses., lJN 
Doc. TDiRBP/IO (1980) m* the RBP Code]. 
"' Jackson & Davy, supra note 103 at 1095. 
"' Scc EC CûM(%)ZM, supm aotc 156, Section IV. "' SœEM FOK "Hmmshg îbe Multinational Coqmation to Enhance Thid Woild Devclopment - the 
Rise and FaIl ad Future of Anîhst as Reguiator" (1989) 10 cpldczo L. W. 1981 Fox 



The RBP Code embodies specific cornpetition d e s  applicable to enterprises which des  

are sirnilar to those contained in the OECD's ~uidelines,"~ prohiiiting inter dia pnce 

fixing, collusive tendering, market allocation agreements, predatoiy behaviour towuds 

cornpetitors and anticompetitive mergers."' In addition, the RBP Code also contains a 

number of principles applicable to states in tenns of which they are urged to Unpiement 

measures to promote cornpetitive ~narkets."~ These principles include the active 

elimination of restrictive business practices at national, regional and international ievels, 

and biiateral and multilateral govenunent coiiaboration to improve the control of such 

practices.3 " 

The non-binding nature of the RBP Code arises fkom the fact that it takes the form of a 

UN Gened Assembly resolution and therefore, in tems of Article 12 of the UN Charter, 

merely constitutes a recommendation to Member States. The introductory text of the RBP 

Code itseifalso provides that the code represaits a set of recommendati~ns.~" h ie  to the 

voluntary character of the RBP Code, enforcement of its provisions was not envisaged and 

consequently, as is the case with the OECD Guidelines, it does not provide for M 

dorcement mechanism. It does, however, ailow a state to request a codtation with 

another state regarding an issue conceniing the control of RBPs 'Mth a view to hdhg a 
t ,  319 rnutuaüy acceptable solution . 

An Intergovernrnental Group of Experts on RBPs constitutes the institutional machinery 

for the code?" As is the case with the OECD's CIME, the Group of Experts is praduded 

(1989)l 1 1992; SE. Benson, The UN Code on Restricti~~ Busiaess Practicts: An Intdoaal  
Antitrust is Bornn (19% 1) 30 Am. U. L, Rev. 103 1 [hercinaftcr Beason] at 103 1. 
'14 nit dmlaped countnes involved in negotiaîing îhe RBP Code iasiard that iîs aikEPotM ptovis~lls 
k limitai to cornpetition law priaciples dected in their domestic laws and in the OECD Gudsliiia . * 

* See 
Benson, ibid. at 1032. 
3'%3~ C4d+ Section D. 

Section C. 
'17 Sections E & F. 
311 Duriag ibc qotiations Icadhg to the RBP Code, the dcvcloping counüies Iobbicd for making the RBP 
Code binding, while the deveiopcd coulltries insisied that it be voluntaxy of nahue. See Bcnsbn, =po 

3 13 at 1032. 
Sedion F.4. 

jaD Section G. 



from acting as a judicial forum or enforcement body for the Code's provisions, its 

functions being limited to activities such as the provision of a forum for multüatd 

consultations, the study of matters relating to the RBP Code and the dissemination of 

information relating to the Code. 

The RBP Code provides for a number of bilateral and multüateral measures aimed at 

achieving CO-operation among  tat tes.'^' Aside fkom the consultation mechanism for the 

resolution of disputes referred to above, mention may be made of the provisions for 

technical assistance to developing countries. These provisions collstitute a very important 

part of the Code as their main purpose is to foster the advancement of developiag 

countries by improving th& ability to control RBPs that restrain their trade? Reference 

should also be made to Section F.5 of the Code which provides for the elahration of a 

model law on RBPs with a view to assisting developing countries in creating their own 

wmpetition laws. Providing countries with such a model law to adapt accordhg to their 

own n d s  not only furthers the cause of having RBP controls intemationaîiy, but it dw, 

to a certain degree, has a harmonising effect. This efféct arises fiom the fact that 

competition laws which use the model law as their besis will be in confomiity with the 

generdy accepted competition principles contained therein. The RBP Coderence has 

been working on such a model law on RBPP for a number of years and is still in the 

process of elaborating it.324 

Provision is made for the review of the RBP code3= and a amber of review coderences 

have subsequently been convened, the next one which is to be held in the year 2000. 

Sedion F. 
knson, supra Dote 313 at 1047. 

'* UNCTAD, Mo&[ L<m on Rcstn'ctive Bustires k t i i a ~ .  UN Doc. TDIBIRBPA3 1 (199 1). 
324 UNcTAD, Continved Work on the Eladoration of a M d  Law or Cmvs on Restrrctive BiIsiltcss 
hactices - Drafl commentmes to posst'ble elements jtw mltcIès of a mode/ lm or 1- UN Dot 
TI)#RBP/8IIRev.S (1998). 
s2s W o n  G(üii. 



Although various resolutions have been made at these con fer en ce^^^ the provisions of the 

RBP Code have remained unchanged. 

It has been argued that the success of the RBP Code should be judged on the basis of 

whether it provides a reasonably clear guide for MNEs and governments regardhg the 

regdation of RBPS." Such guidance shouid assist in alleviahg fictions between 

governments and MNEs as both wouid have a better idea of what is orpected from th-. 

The opinion exists that the RBP Code is unsuccessful as it has not met with mough 

acceptance and it has failed to provide sufficient linkage between the drafted text and 

national laws and their implementation." It seems that developing countnes, in general, 

are of the opinion that the RBP Code has not been properly implemented as they believe 

that RBPs by MNEs are still restncting trade in developing countrie~.'~~ 

4. The Draft Internrrtioaal Antitrust Code 

The Draft International Antitrust codeno was drafted in 1993 by a group of legal 

academics and practitioners in the belief that a mode1 agreement of its nature would &el 

in 191990, the UN RBP Conkence sQpted a nsolution in which the continued impo- of (hs RBP 
Code was acknowledged and in which a sîrengthening of the implancntation of the codc was called for. 
ThL4 was to be achieved m d y  by way of cwperation bctween states, particularly khvecn dtvtloped 
states with aiprknœ in the Qafoiig and imphmentation ofcomptition iaws and statcs wbich eitba bd 
no cornpetition Iegislation, had rcaatiy h f t e d  cornpetition f@siation (or wcrr in tbc pmceg dddry ~û) 
or had compeiition Icgisiation but did not eiirocfc it effactivtly. See UNCTAD, Report ofrikc Sroond 
United Nations Con/erence to Review d l  Aspects of the MuitiIate~ulfj Agreed Eqtritubfe Principles and 
Rulesfor the Conhûl of Restrictive B w n e s  Proctices, UN Doc. TD/RIIP/CONF.3/9 (1991)- T k  third 
UN rcvicw conférence was held in 1995 and resulted in a RBP ConiTucncc remlution in kms of which 
the cornmon grouad ktwietn states with regard CO compctition law and plicy was to k i&zWisd rad 
fiucbu süengihned This resoIution was made in the light of the wrId-wide trend towards the m o n  
and d o m  of competition iaws and refiects an aspiration for the furtbcr harmonisation of domCstic 
competition iaws. See UNCTAD, 'Inird United Nations Confirence to Review Al1 Aspects of the Srt of 
Multiiateraliy Agreed Equitable Principles and Rufesfir the Conid  of R e ~ ~ c l i v e  Bllsl'ness ktim, 
UN m. TD/RBP/CONF.4/14 (1995). 

Benson, supra note 313 at 1033. " Sœ the Introduaory Nc(e to the Dr@ International Antiburt Co&, (1993) Wodd TRde S 
126 at 10. 

P. Bwtdg M. Gibbr & M. Mashayelthi "Anb'cornpetitive Practiccs in tbe Sarica Seaor" in 
W C ' ,  Umguqy Round - Fwher Pape= on SeIectedfsres (New Yo& UN, 1988) 129 rt 133. 

Dmft Intemation01 Anriinut Cide, (1993) Wodd T m  Materials 5 126 IbcrriaDfla tbt D U q .  



the debate on the necessity of a set of international competition laws."' It may therefore 

be distinguished fkom the OECD Guideihes and the RBP Code in that the latter two were . 

drafted with the intention of being applied in practice, whereas the DIAC is a proposal 

intended to facilitate the creation of a binding international cornpetition code. 

The memben of the team involved in draffing the DIAC were not inauenced or restricted 

by any kind of governmentai, business or other agenda as they aaed in their pivate 

capacities. This made it possible to provide the DIAC with provisions reflecting the 

draflers' individual scholarly opinions."* As a consequence, the DIAC contains detailed 

provisions relating to both substantive and procedural international competition issues, 

which wouid probably not have been possible if govemments were involved in the drafting 

thereofa3' The DIAC and its provisions will be discussed in detail in the following 

chapter. 

V, Conclusion 

The conflicts which arise fiom unilateral regdation of international competition may be 

resolved and even prevented by harmonising the cornpetition laws of different States. 

Bilateral agreements have to a great extent been successfiiily employed to this end, as may 

be observed fiom the application of the USEU Agreement. Consequently, the conclusion 

of more such agreements would most certainly be regarded as a positive devebpment. 

Bilateral agreements of this nature are, however, abject to certain limitations, e.' bey 

depend on the effectiveness of the respective parties' competition law ngimes. 

Furthemore, the M c  between cornpetition and trade makes it more logical to regdate 

cornpetition within the fiamework of the intemationai trade regirne. The vuious tnde 

regimes in existence today also address some cross-border competition issues. 



NAFTA lacks substantive noms relating to the regulation of competition as, aside nom 

the provisions relating to telecommunications, it only places a general obligation on its 

members to combat RBPs. Combined with the absence of procedural d e s  and resolution 

procedures for RBP disputes, one may safely Say that NAFTA fails to provide for e ~ ~ v e  

cross-border RBP regulation. Ancom, the EU and Mercosur aii possess substantive n o m  

relating to cross-border RBPs, but dEer in other respects. Ancom lacks an e f f d v e  

ediorcement mechanism since its central authority only has the power to make 

recommen&tions with regard to RBPs. Mercosur's noms are enfiorced by its members' 

national authorities and disputes arising fiom RBPs are resolved through a cornplicated 

intergovemmental dispute resolution system. The EU regime, with its detailed set of 

substantive and procedural competition des ,  its powerful central enfarcement agency and 

the direct applicability of its noms to al1 Member States has been the most successful in 

creating an effective and tiinctional regdatory system. 

It seems that beyond the actual cornpetition-related provisions of a vade agreement, the 

feasibilty of creating a tmly harmonised competition regulation regime, capable of 

reguiating cross-border RBPs effêctively' is largely determined by the level of economic 

integration contemplated in the agreement and the success in achieving that level of 

integration.f3' As a region achieves a higher level of integration, the subsequait 

harmonisation of economic policies makes it more practicable to create a d o m  

cornpetition regime. As the necessary level of harmonisation of competition poücies is not 

liiely to be achieved at lower levels of economic integration, the question arises whether 

the idea of regulating RBPs under the auspices of the WTO (representhg a lower levd of 

integration) is realistic. Conversely, considering the fact that the WTO regime wntains a 

number of provisions which may be, and have been, utilised to combat govermental and 

hybrid govenunentaVprivate anticompetitive practices, the notion of having the WTO 

regulate international private anticompetitive practices in the hture is not that fached .  

afgenaal priocipks, would k a morç appropriate mcthod to regulatc htcrmiional C O ~ ~ ~ O I L  Fot a 
discossion of tbis approach, sec i@u chaptu 3, section II.2.1. 
n4 Buî occ P. Nicolaides, "For a WorId Cornpetition Anibority" (1996) 30:4 J. WaPld T- 13 1 
ETmIaides (19%) 1 at 13 1. 



The competition codes referred to, i.e. the OECD Guideünes, the RBP Code and the 

DIAC, do not aspire to create a fiinctional plurilateral or muhilateral competition 

regulation mechanism. These codes do, however, play an important role in the 

harmonisation of substantive cornpetition laws and the detenination of intemtiod 

competition phciples. Aside h m  harmonised cornpetition laws or international 

competition p~ciples, an international competition regulation mechanism dso requires a 

framework in which it can funaion effectively. There have been a plethora of proposais 

with regard to these substantive and institutional aspects of international competition 

regulation, a number of which be discussed Li chapter 3. 



CaAPTER 3: THE: FUTURE OF INTERNATIONAL COMPETITION 

REGULATION 

r. Gtntral 

The growing appreciation of the international effects of RBPs has resulted in a number of 

proposals suggesting ways in which competition with an international element could be 

regulated. Many of these proposals are similar or overlap, but one can distinguish between 

a few distinct approaches to the issue, ranguig from the creation of a detailed international 

competition code with a supranational enforcement agency, to the ümitation of 

institutional regulation of competition to an absolute minimum. 

This chapter will provide an overview of various proposals, refemng to the nature of the 

substantive and procedurd principles (if any) guiding the proposal and the institutional 

fiamework in which the proposal is to tiinction. Finally, a conclusion wiU be reached with 

regard to existing and tiiture methods of competition regulation at the intematiod level. 

IL Proposais for multiiateril competition regulation 

1. A detailcd international competition code: the DIAC approach 

The most radical way international competition problems could be dealt with would be to 

create a detailed international agreement or treaty on a d o m i  or hamionised global 

competition law."' Givea the divergence in national competition laws and policies, this 

approach rnay be regarded to be over-ambitiws and impractical - consequently propoids 

based on this approach are vey unrealistic. 

Although rejecting the notion of a detailed international agreement or treaty on 

c o m p e t i t i ~ n , ~ ~ ~  the cirafters of the DIAC have put forward a proposal which cornes dose 



to this idea. The DIAC proposal, which was bnefly referred to earlier.)" is based on five 

basic p~cip1es.338 

Fistly, it advocates the use of national substantive law to solve international competition 

cases. Secondly, equai treatment of both foreignen and nationals under national 

competition laws, i.e. national treatment, similar to that provided for in Article III of the 

GATT, must be effected. In the third place, the national competition laws must comply 

with certain minimum standards, which standards will be agreed upon and enwded in an 

international agreement. The fourth principle is what the drafters c d  "the principle of 

international procedural initiatives". In terms of this principle, the efkctiveness of 

international competition law will be ensured, where necessary, by procedural initiatives 

taken by an international body or agency and other parties to the agreement who bave 

been adversely afEected by a particular restraint to competition. This procedural principle 

is necessary as the D I X  is not intended to be seKexecuting. The final principk is h t  

the DIAC is applicable only to anticompetitive practices with a cross-border dimension, 

excluding purely domestic cases fîom its scope. 

The DIAC may be divided into two parts, the first deahg with the institutional fkamework 

within which an international antitrust code is to firnction and the second consisting of the 

applicable substantive rules. With regard to the institutionai fiarnework, the M e r s  

suppori the idea that the WTO would best provide the necessary infiastruçture. This 

reasoning is inter alia based on the enectiveness of the WTO dispute settlement systern 

and the fact that an international competition agreement must take into account the 

UiterreIationships between its own provisions and niles relating to mide and intelectual 

property rightsYg As fiir as the substantive rules are concerned, the DMC deals in detail 

with horizontai and vertical restraints, the control of concentrations and restruchiring and 

the abuse of dominant positions. Since these substantive des represent minimum 

337 Supra chapret 2, mon W.4, 
DUC. htmktion,  paragraph VI. " Ibid., pmgraph V; Pe(asmaiin (1993), supra note 21 at 79. 



standards members to such an agreement would have to confonn with, allowance is made 

for divergent national competition laws and experimentatioda 

As stated above, one of the principles on which the DIAC is based is that national law 

should be applied to solve international competition problerns. With respect to the 

enforcement of competition law, it is therefore logical that the DIAC would rely on the 

enforcement of substantive competition law provisions by national a~thorities.~~' In terms 

of the DIAC, national laws must provide for various remedies, such as injunctive relief, 

fines and damages, and determine the competent authonties for remedial actionT2 Shodd 

a particular national authority fail to take remedial action in terms of the provisions of the 

agreement, a party to the agreement may refer the dispute to the International Antitrust 

Authority. 

The International Antitrust Authority (UA) is one of several institutional bodies envisagecl 

by the DIAC, its hction being the international implementation of the DIAC. The 

powers which are accordiigîy granted to the IAA include the following: the nght to 

request national authonties to initiate competition cases; the nght to bring an action 

against a national authority where the relevant authority faiis to take appropriate action 

against a RBP; the right to sue private persons and enterprises for anticompetitive 

practices in national courts; and the right to sue a party to the D M  bâPrr the 

International Antitnist Panel for violations of the DIAC?'~ The IAA would therefore 

assume a supervisoiy role over nationai competition authorities and could resolve disputes 

between hem, a mechanism currently lacking in bilateral competition relations. 

The Intematioaal Antitrust Panel (IAP) is to hction within the fhmework and subject to 

the niks of the WTO DSU, 4 t h  parties to the DIAC having the nght to b ~ g  actions 

a g a h  one another for violations of DIAC provisiom before the IAP? Similar to the 

Pctmma~ (1993). ibid. 
DUC. Article 1s. 

* The rpQBc content of the various remedies are aü dsborated upon in the DIAC's ient 
50 DUC. Article 19. !Section 2. 

Arb'cic 20. Section 1. 



situation under the WTO DSU, a request for a panel may only be made once consultations 

between the IAA and the parties concemed have failed to resolve the dispute. What sets 

the IAP procedure apart h m  the WTO DSU, is that pnvate parties and uadertakings 

concemed in a case before the IAP would have a right to be h e ~ d . ~ ' "  Decisions made by 

the IAP would be legdy binding. 

The DIAC is subject to criticism in various respects3" For instance, it does not deal with 

sorne interface problems of trade and competition rules, e.g. the need to address the 

laxness of GATT rules regarding state monopolies. Another problem is bat a nurnber of 

the substantive standards it contains are too detailed and over-ambitious which will make it 

difficult to achieve the necessary confomllng changes to domestic competition law. It is 

also argued that some of the proposais relating to institutions, legal sanctions and dispute 

settlement procedures are too far-reaching, e.g. the cornpetence of the proposed 

International Antitrust Authority to enforce international rules against national cornpetition 

authorities and private businesses through national courts by way of notional dispute 

smlement procedures. 

Some of the niles contained in the DIAC would be unacceptable to many coutries, for 

instance the US would regard as unacceptable the rules relating to vertical restraints and 

abuse of dominant positions.347 As a result, and agah given the divergence in natiod 

cornpetition policies and laws, the approach envisaged by the DIAC drafters may be 

regardeci as unfèasible. An agreement regarding competition standards acKeved in a 

multinational context would realisticaily oniy result in standards or d e s  at the highest 

level of genedity. Such an agreement would not serve any purpose in practice as the 

harmonisation of competition laws will not be promoted by such general standards or 

d e s .  

Ara'cic20. SectionS. 
" s& (1993). sypm note 21 at 79-80; Fox (1997). supra note 28 at 15-16; Fox (1995). apo 
note i l4 rit 11; W. FilcentScber, "ûn the Roposcd international Antitrust Code" in HaIcy & Igoii s v p  
note 1%4,345 at 355-357 
Foir (1997). ibid. at 16. 



A M e r  argument which may be r a i d  against the DIAC approach is that the aeation of 

a code of substantive d e s  combined with an international enforcement agency, as 

intended in the code's provisions, would require states to give up a measure of national 

power they may not deem to be justified given the benefits. It may therefore be questioned 

whether many states would be willing to be party to such an agreement. Fmaiiy, codifyhg 

a detailed set of d e s  will inevitably make those rules unresponsive to fùture social and 

econornic changes. 

2. The codification of broad consensus pnnciplts 

The majonty of proposals relating to the international regulation of competition fa11 within 

this category, which supports the idea of creating a broad set of international competition 

p~ciples, rather than a detailed competition code, as a method to regulate international 

competition. Despite their similarities, the proposals discussed in this section all have a 

siightly different approach to addressing the issue. 

2.1 A targded coltSil*îutiond soIution: the DL4C m i n i d  qpprwerk 

Although the majonty of the scholars involved in the drafüng of the DIAC agreeci with the 

proposal discussed above, a number of the group's members dissented and support a 

minimal approach to codification as a method to regulate international competiti011,~ 

Supporters of the mjnimai approach accept that national laws are inadequate to deal with 

international competition issues and are fiirthennore prone to be parochial and 

protectionkt in nature - fiindamental international pnnciples of competition are thedore 

cded for. At the same the, however, they acknowledge the Unportance of bvhg and 

aliowing for a diversity of competition laws among states. Consequentiy, an approach wos 

devised which, accordiog to its supporters, aiiows for both intemational cornpetition 

p~ciples  and national dive*. The solution, sometimes rdened to as the targeted 

co11~ti*tutional approach, is to identify specific tensions in the inteniritionai 



competition/trade system and devise a narrowly focused agenda in response to these 

tensions. 34g 

The minimal approach advocates a number of consensus phciples to which nations 

contracthg to the envisaged code should adhere when a transaction or conduct with an 

international dimension is involved. These consensus principles entail the adoption and 

enforcement of a l i t e d  number of rules of major market The niles would 

relate to matters such as the elimination of cartels with an intemationaily antiwmpetitive 

effect, market access, notification of export collaborations among cornpetitors and 

bringing antidumping rules in line with price-predation ~ a w s . ~ ~ '  

States party to the code would agree to adopt the consensus principles into their domestic 

laws. The states would, however, possess a measure of discretion as to the method of 

irnplementation since they may use whatever formulation they deem fit as long the 

principle is applied effectively and n ~ n - ~ a r o c h i a l l ~ . ~ ~ ~  The resultant national iaws sbould 

a o r d  persons or entities within the temtory of any of the member states the protection 

intended by the consensus principles. Aggrieved states, persons and entities would have 

the right to seek and obtain redress within the host nation's temtory and in temw of its 

laws and enforcement pro~edures."~ The code would also provide for the application of 

positive and negative comity between member states3% 

As disputes arnong states will predictably arise, the smooth bctioning of this approach 

necessitates an acceptable dispute resolution ~ ~ s t e r n . ~ ~ ~  Consequently, the aeatioa of a 

" DIAC. IaMduction, paragraph ï5; E M  Fox, "latemational antitrust: against minimum rula& for 
cosnopolitan principles" (1998) XLlII Antitrust Bull, 5 mreinafter Fox (1998)l; Fox (1997), supra note 
25; and Ticbilcock, mpro note 153. 
" Fox (1999, svpm note 114 at 10. 
UO Fox (1997), supra note 25 a! 19. 
"' DUC Introduction, paragraph Mn; Fox & (irdover, svpm note 15 at 33. A siadar set of principks 
is pmpoed in M. Matsushita, uComptition Law and Poticy in the Conta of the WIY) Systemn (1995) 44 
DePaul L- Rcv, 1097 at 1112-1114- 
'%x (1997), svpm note 25 at 23. 
' ~ 3  Ibid- at 19. 
' ~ 4  D I X .  Iatrodrrction, paragraph Vm. 

Fox & Ordovcr, supra note 15 at 33. 



body, such as the International Antitrust Authority proposed by the majonty of the 

DIAC's drafters, is also supported under the minimal approach. Specifically7 the IAA 

would: act as a forum for appeals fkom national courts in respect of international 

competition disputes; upon the request of a national competition authonty, examine the 

global impact of anticompetitive practices and report any conclusions to the national 

authority in question, thus providing the "vision fiom the top" lacking in unilateral and 

bilateral competition regdation; make findings with regard to member states' positive and 

negative comity obligations; explore the harmonisation of merger procedures arnong 

member states; and promote fùrther convergence between member states' substantive 

competition laws.)" 

It may be argued that the minimal approach is subject to some of the same cnticism 

Ieveiled against the complete international code approach @IAC approach) h that 

divergent national competition laws and policies also make any agreement regarding 

consensus principles, for instance a market access principle, unlilrely. However, by leaving 

the exact formulation of the competition laws contemplated by these p ~ c i p l e s  to the 

states, this problem is solved - each state can, using the aforementioned example, defim 

for itselfwhat it considers to be an unjustifiable market access restraint. This is subject to 

the condition that the relevant law is fomuilated "in a credible, non-discnminatory, cl- 
r 357 and understaadable way' . 

Ifstates are allowed to decide for themselves how to define certain basic principles, it is 

likely that some states will have more lax and some more stringent definitions of basic 

prlliciples and therefore competition policies. Thk raises the question of reciprocity, 

which plays a central role in international trade 

3 s ~ ~ ~ ~  Inttoduction, parsgraph Wi. 
' ~ 7  Fox (MW), supra note 25 at 24. 

Sa TrebiIcock, svpm note 153 at 99. 



Consider, for instance, vertical reStra.int rules in the US and Japan. The US nila are 

traditionally more stringent than those of ~a~an . ' '~  If both states were to become 

signatories to an agreement setting out minimum standards of vertical restraint d e s  but 

allowing for a measure of flexibility in the des '  implernentation, it is possible, if not 

probable, that the US niles will s t i U  be more stringent than those of Japan. Due to the 

variation in strictness of the mles between the two states, companies from Japan w u  find it 

easier to access the US domestic market whereas US companies WU find it more diicuk 

to access Japanese markets, both as exporters and investor~.~~' This may result in 

Japanese companies havhg a comparative advantage over the US companies. Should the 

US authorities ûy to ce* this imbalance by applying different d e s  depending on 

whether a Company is domestic or lapanese, Le. should the US attempt to protect its 

companies and "punish" Japanese companies for Japan's less s t ~ g e n t  rules under the 

guise of reciprocity? 

The opinion exists that reciprocity shouid not replace national treatment as the criterion to 

address dEerences in domestic competition policies, as this would limit the potentid for 

diversity arnong competition laws and policies.36' Consequently, it is argued that as long 

as a state applies its competition laws indiscriminately to both domestic and fore@ 

individuais and entities, and they confonn with the. minimum standards required in an 

international code, the fact that the state has more lax or stringent d e s  can not provide 

the buis for any cornplaint. 

In the aforementioned example, the US will therefore not be able to cornplain about 

Japan's more lax standards as long as Japan's market access rules codorm to the minimum 

standards required internatioaally. The reasoning behind this argument is that, when 

359 consider Japan's positi~t attitude towards keiretm, or business groupinp. A ~ o l o  & K. ~u~imucn. 
WKeirctsu - Intufirm relations in Japan" in Waveman, mpra nott 13 at 361; f. Tamura, "Foreign F i  
AE#SS to J a p m e  Distniution Systems: Trcads in Japancse Antitnast Enforcenmt? (1995) 4 3  Pacifie 
Rim L. & Poi'y J. 267 at 269. 
160 M Koîabç K W. Whder, Anticontpetitive Practices in J a p ,  (Waipo<f Corn: Raegw, 1996) rt 1 - 
10. 



deciding on theu domestic policies, states have presumably done so taking ail extefaalities 

into account - including foreign trade and investment - and should not be aiîowed to 

export their policies to foreign  market^.^" 

The adherents of the minimal approach look to the WTO to provide an institutionai 

frsmework for the agreement. The agreement could be made voluntary for states willing 

to adhere to its consensus p~ciples (i.e. constituting an Annex 4 WTO agreement) or it 

may be made obligatory for al1 members of the WTO (in this case constituting an Anna 1 

agreement).363 An alternative opinion exists in terms of which the WTO MM and NT 

principles could be complemented by a general market access principle, which would apply 

to aii areas covered by the WTO agreements."" The latter proposal therefore intends the 

amendment of the existing WTO agreements by including a market access principle, rather 

than concluding a new Annex 1 or Annex 4 agreement. 

Another proposal which attempts to balance the necessity of intemationai principles with 

respect for national sovereignty and individual states' need for exceptions fiom general 

competition des,  has been offered by ~cherer.~~' This proposal is to be implemented over 

a period of seven years. The ûrst step of the proposal involves the ratification of an 

international competition agreement and the establishment of an international competition 

authority, the International Competition Poiicy Office (ICPO). The ICPO, whicb is to 

hction within the WTO fiamework, wiii have investigative and enforcement powers. 

361 Trebilcock, supra note 153 at 100. Conim EC, Gmp of- on Competition, Competition Pol@ 
in the New Trtzde Or& Shcngthening International Cooperaiion and Rules, (BnusLF: EC, 1995) 
[bcrcinaftcr EC Experts Ptoposal] at 3. 

ït has bœn vgued tbat allowihg starcr to uapoii" thur plicies in this mpnm expPDQ tbe notion d 
cx!m@mitorUty to an PnaecepoabIt cxtan- TrebilCOC)E, mpra note 153 at 100. 

Fat (1997). swpo note 25 at 24. 
" Set Ualaguti, svpm note 251 at 141-142. 
HS ~upra mie 4 at 91-97. 



In the second year of the international agreement, ali "substantiaY3' monopoües, single- 

nation export and Unport cartels and cartels having cross-border operation must be 

registered with the ICPO. Additionally, the ICPO will, on petition by a signatory aatiori, 

begin to study alleged monopolistic practices restraining international trade and, where 

applicable, make recommendations for corrections. The competition and judicial 

authonties of the signatory states will be obliged to provide assistance in the discovery of 

relevant evidence. 

By the third year Scherer foresees an agreement between signatory states nlating to 

common merger notification procedures for multinational or substantial enterprises. Ail 

ensuing mergen involving multinational or substantial domestic enterprises rnust be 

notified to the ICPO pnor to the merger. The ICPO will be responsible for the distribution 

of the Somation to interested national competition authonties. This should lower the 

transaction costs of these types of mergers as multiple notifications would no longer be 

necessary . 

Wlthin five years from the ICPO's creation, signatory states wül enact national laws in 

ternis of which export cartels will be prohiiited fiom operating within their temtories. 

Scherer foresees that states will demand exceptions from such an anti-cartel de ,  but will 

not be able to reach consensus as to what cnteria should be applied to determine which 

industries may be exemPted." Consequently, his proposal aiiows each state to choose 

three industries, subject to certain restrictions, which will be exempted. Signatory states 

wil dso enact national laws prohiibiting import cartels w i t h  the same time-me. Import 

cartels created with the aim of neutraiking the effect of export cartels or dominant fimis 

WU be exempted ftom these laws, 

' "Substantial" monr "any singît cmccprisc, or coofcdctation dentuprira participating mgdm in a 
cutcl, [astahbgl inlcrnational sales of Slûû million a ycar or more in any devant f-digit catcgory of 



It is intended that by the seventh year of its existence, the ICPO wîii accept cornplaints 

from signatory states relating to anticompetitive mergers, practices by cartels and 

substantial enterprises and other practices not expressly covered by the agreement whkh 

have a distortive eEect on international trade. The ICPO will investigate and make 

recornmendations regarding these practices and where the relevant national authorities fail 

to take appropriate action in light of the recommendations, the WTO may authonse 

injured states to institute sanctions against the state f'rom where the practices emanate. 

Scherer subrnits that, by implementing the provisions of his proposal in phases, states wül 

be able to see the process evolve prior to commining themselves to the "fil1 enforcement 
3, 368 program . The gradua1 implementation of the competition regulation system is also 

intended to reflect the manner in which individual states and the European Union have 

introduced and progressively expanded their competition policies. This may be regard4 

to be a more reaiistic way of implementing a world competition regulation system than the 

o n e 4  implementation of a complete system as envisaged under the proposais discussed 

thus far. 

2.3 & ' I c d d  agreements within a plun'faîe7aI fialtl~work: Tke EC Gmup 

The EC Group of Experts (the Group) proposal is the result of a 1995 study by the Group 

relating to international competition polîcy.369 The proposal is based on the view that 

effeaive intemational competition regulation may be achieved by deepening bilateral co- 

operation amoag states and developing a plurilateral hmework based on bilaterpl 

agreements. The creation of an international competition code and authority is viewed as 

wvealistic for the tirne being, and will oniy be f a b l e  in a climate aeated by a iasting and 

closer w-operation between national authorities combineci with a convergence of national 

competition laws. 

Scberer, supra note 4 at 96. 
~ ~ ~ ~ x p ~ s ~ o p o r a l s v p m ~ ( e 3 6 1 .  



According to the Group, instances of international CO-operation are limited not only due to 

the differences in competition policy, law and enforcement between countries, but also by 

restrictions with regard to the exchange of confidentid information relating to competition 

disputes. Additionaily to the aforementioned limitations, current bilateral competition 

agreements have not yet been fùlly exploited, particularly insofiv as the application of the 

notion of comity is c~ncemed."~ Finally, the Group points to the absence of a multilaterd 

h e w o r k  to deal with disputes between competition authorities, resulting in l e s  

incentives for competition authorities to achieve practical results through bilatwal co- 

operation. 

The Group therefore recommends the elaboration of a plurilateral agreement based on 

ercisting bilateral agreements3" supplemented with a rnechanism to settle disputes anshg 

between national competition autho~ities.~~ This agreement will ensure the effective 

monitoring of cross-border RBPs and limit fictions resulting Erom divergences among 

national competition laws. The membership of the agreement will Uiitially be hnited and 

could consist of the OECD members (a number of which have expenence in competition 

cosperation, e.g the US, Canada, the EU, Australia and New ~ e a l a r i d ~ ~ )  and 

industrialised Asian countries, such as Korea and Taiwan. The agreement could later be 

extended to the most economicdy advanced Latin Amencan countries. 

The agreement would, like the targeted constitutionai approach, contain minimum 

prinQples which participating states would incorporate into their national laws. As is the 

case with EU directives, states would have an obligation with regard to the result to be 

'O G m p  believes lbat cbe appmrh th US Supmne Court took regarding the concep4 of 
conity m the Hort/ord darp (sec supra chapm 1, section ILS. 1) ümithg it to copep of pue coiifüct of iaw, 
shadd be avoided A wi& imerpretation of comity obligations w d d  have a bir-rcochbg efféct ai 
competition authorities' tendency not to k cwcerncd with the extemai &e*s of their dccisions. Bld. at 
I l ,  
37 I Petersmaan, &ers to this as the ''bui1ding block apptOadln and indicatcs that this appmch was 
empkyed in aiodtlling the GATT 1947 on the more than 30 bilateral aade agreements to whkh tbt US 
was party. He suggests tbat the USEU Agreement couid serve as a modcl for the proposcd agrsemcnt, 
Ibid. at 36-37. 
372 Mcipaijng states not M g  aective national competition Iaws and hdepe&nt compctition 
antboritks, d d  ôe re@zed to provide for itmi- I6X at 37- 

Sec nleMat sections of chapter 2 supra. 



achieved, and would therefore have a measure of tieedom with regard to the content and 

irnplementation of their competition laws. Although the Group believes that it is too d y  

to make a detailed list of common principles, the agreement could prohibit practices which 

are internationally accepted as being anticompetitive, such as cartels relating to the fixing 

of pnces or sharing of markets. A rule of reason approach could be applied to 

anticompetitive practices not regarded to be unacceptable by al1 participating states. The 

agreement should also provide for the harmonisation of merger procedures. 

No recomrnendation is made as to the institutional framework in which the agreement 

would fiinction, although the Group does consider its conclusion under Annex 4 of the 

WTO Agreement to be an Whatever the framework, the Group envisages an 

international body which would have three functions. In the first place it will sem as a 

fonim for cûafting and reviewing common principles of competition laws to be 

irnplemented in participating states' national laws. Secondly, it wüi establish a register of 

anticompetitive practices occurring in both participating and non-participating states."' 

Finally, the body will provide a structure, similar to the WTO DSB, for the settiement of 

disputes arising between participating counuies. 

Disputes which should be actionable under the dispute settiement mechanism include 

disputes regardhg a state's failure to no ta  an anticompetitive practice, disputes regardhg 

international per se prohibitions and rules of reason, and disputes regarding nullification 

and impairment of market access as a result of anticompetitive practices.376 AUowhg for 

"' Piacing the agreement within the WTO framcwork would malce it possible for the apœmcnt to &ai 
with interthce problems between compeîition rules and Uie WTO niles coxüained in th GATT, GATS, 
TRMS and TRIPS. EC Experts Propasal, svpm note 361 at 43. In an -cial DG IV Comdcation 
based on the Expert Group Rcport, express support for using the WTO as the framtwork for the agteemcnt 
is given. See EC COM(%)284, mpm note 156, Section II. 
375 Anticompetiiive practices must be notined by contracting states for inclusion in the cegister aid WU 
comprise those p d c e s  which they have reqtind or encouraged, such as EU bl& exemptions. Praca'ccs 
occuning outside contracthg states wiU be inciuded in the register as they wme to the knowledge ofthe 
internationai bUdy which could m o n  contractuig states k i y  to apply such practices. EC Experts 
Pqm6ai, ibid at 18. 
ns ~ifncult pcooedural and substantive law questions wiîï k raisal by the fesultant rrlstiomhip bct~uccn 
the entotcemcnt of àomestic competition niles thmugh domestic courts and intemationai dispute 
seftlement proceduresrocedures The opinion ucists tbat the practical experience governtnents and ttaa lawyers 



the adjudication of the latter kind of dispute by the dispute settiement mechanism would 

enhance the complementary relationship between trade and competition policy. 

Although the plurilaterai agreement will contain ail the elements of existing biiateral 

agreements including positive comity provisions, the Group does not believe that the 

plurilateral agreement should replace bilateral ones. In fact, it subrnits that the two kinds 

of agreements should be developed in parallel as they are complementary and mutually 

supportive. 

States whose competition interests differ fiom those of a group of states willing to 

negotiate a plurilaterd agreement, should not be forced to become a party to the 

agreement. It would be more appropriate for such states to enter into one or more 

bilateral agreements with their trading partners and perhaps become a party to the 

plurilateral agreement later. Furthemore, the negotiation of a plurilateral agreement will 

take some t h e  - bilateral agreements are not only necessary to regdate relations between 

states in the meantime, but will dso facilitate the creation of the pldateral agnxment." 

2.4 A system of ngïutd blocs: Nicoloidcs 

Nicolaides, in accordance with the major@ of the proposais discussed thus far, believes 

that attempts to create a set of cornmon competition law d e s  for states "may be neither 

f&ble @olitically unacceptable) or desirable (policy infle~ibility)"?~ Consequently, he 

too proposes the adoption of general principles about desirable competition policy 

outcornes and the creation of a common procedure or agency with powers to ensure that 

states adhere to those p~ciples.379 What sets this proposal apart fiom the otbas 

discussed thus fa is that it argues for the regdation of international competition in 

regionai blocs. This is because regional blocs are regarded to be more conducive to the 

have in such pmscdunil and dmantk  Usoes witbin the sontext of the GAIT/WTO d d  be awradiilly 
plial to dcal with cornpetition iaw issues Ibid. at 40. 

ibid. at 20. 
" Nicolaides (1997), supra note 15 at 125. 
379 16id. at 125. 



creation and enforcement of cornmon competition principles than a mdtilateral 

international fiamework would be.'" 

Vm*ous reasons are submitted for this reasoning, i.e.: it is more probable that regional 

blocs wiU include like-rninded states with compatible policies; it is easier to identify and 

execute trade-ofEs, which facilitate mutual concessions, within a smdler group of c o d e s  

with closer economic ties; the monitoring of competition niles can be achieved more easüy 

at a regional ~evel?~' finally, as a country will be affected to a greater extent by the 

decisions of its main trading partners, it wouid be more compelled to co-operate with these 

countnes than with   th ers.^^ Regional blocs can decide for themselves what level of 

harmonisation would be pursued - this, of course, would depend on the blocs' ambitions. 

Where there is an absence of strong political motives to bind partner countries in a bloc, 

Nicolaides warns, attempts to integrate may fail.'" 

Nicolaides argues that the most compelling reason against having a single world authonty 

is that the enforcement of competition des,  regardless at what level they are cnated, wül 

become slow and ineffective? This does not, however, nile out co-operation at the 

muhilateral level as there is certainly sape for nich co-operation ôetween regional 

blocs.3us Consequently, although the above factors lead him to conclude that regional 

competition policy regulation is the optimum method for the enjborcetnent of htematiod 

competition policy, Nicolaides accepts that the adoption of international competition rules 

may di be done at muitilaterai level. 

UO Ibid. at 1 17. " As an example, one may da to the qucnion of vetting transnational wrgers. The curreat situâtion 
necessitating tbe apploval of a number of national authorities is cleariy not saiidbtory. Howcvtr, an 
inteniatiooal authority wodd not be able to perform rhe task effectively as it muid either k inundatai 
with woik or it would ody vet the very largest magers, potentiaiiy creating a gap wbich smaüef 
transnational mergea wouid fall thmugh. Thus regionai vetting appePn to bt mat op pro pria^^ Ibid. at 
138. 
~2 Ibid. ai 137-138. 
a N i e  (19%). supra note 334 a 140. 

Nicolaides (1997), supra note 15 at 139. 
3~ L M .  at 139. 



2.5 Minimum s î a n d d  and conflict of l m :  Giardina & Ziunpetti 

Yet another proposal based on the codincation of broad consensus principles has been 

suggested by Giardina and ~ a r n ~ e t t i . ~ ' ~  They advocate a hi ted set of intemational 

p~ciples  applicable to private action affecting the conduct of international business, 

accompanied by a dispute settlement system to which private parties wouid have direct 

a c ~ e s s . ~ ~  

Wiîh regard to substantive issues, the system should follow a 'Iraflic light approach" 

which will dxerentiate between: per se illegal restrictive business practices ( r d  light); 

RBPs the legality of which will be detedned on a case-by-case basis (yellow light); and 

practices which, although being potential restrictive, have redeeming values, e.g. the 

raising of consumer welfare, wkch make them acceptable (green light). The systan 

also rely on national laws to provide the missing regulatory elements of the international 

Eramework. To this end, an appropriate confiict of laws rule must be created to indicate 

which national law will be applicable to practices not covered by the agreement. Giardina 

and Zampetti suggest that the law of the state whose market has been affecteci most 

senously by the RBP should be applicable as wch a rule would be consistent with both the 

traditional rule indicating the [ex Ioci delicri and the e f f i s  t h e ~ r ~ . ) ' ~  

The advantage of this approach, it is argued, is its ïncremental nature.'" The general 

p~ciples  to be included in the international agreement, and which fom the bm*s of the 

''traflic light approach" should reflect the current state o f  international harmonisation of 

competition law principles. The conflict of laws mle would Uidicate the applicable 

domestic law in cases where consensus p~ciples do not yet exist. Funher internationai 

principles, which wül take shape in the light of mntinued convergence of n d o d  

competition laws and decisions by the dispute resolution mechanism. wili be indudeci in 

the international agreement which wiil, in nim, result in less application of domestic laws. 

Y6 A. Gimîïna & AB. Zuipcai, "Settiing Cornpetition-Reiated Disputes - The Acôitration Altanative in 
the W"ï0 Framewotk" (1997) 3 l:6 J. World T. 5 [hniPaffrr Giprdina & Zampcttii. 

Ibid. at 9-10. 
~bid. at 21-22, 



Giardina & Zampetti propose that arbitration between private parties be used to resolve 

disputes to which the envisaged agreement is applicable.390 Private parties, both natud 

and legal, will therefore have direct access to dispute resolution procedures and will not 

have to depend on their governrnents to act on their behalf. Arbitration is to be done by a 

permanent arbitration body, the International Mechanism for Settlement of Competition- 

related market Access Disputes (IMSCAD), which should be based on the KsID3'' and 

established under the auspices of the W T O . ~ ~  

In order to ensure the effective resolution of disputes by arbitration, the states party to the 

agreement have to agree not to enforce jurisdiction in matters falling within the ambit of 

the agreement and for which the arbitration mechanism is competent. It is submitted that 

the junsdictional and mandatory nom problems which may arise fiom the connict of laws 

element of the proposal,3g3 may be overcome if the signatory states also corne to an 

agreement in this regad. Providing the international ditration mechanism with acclusive 

jurisdiction in this way will prevent forum shopping and promote legai ~ertainty.~~ Legd 

certainty rnay dso be promoted by inciuding in the agreement a provision that arbitral 

awards made by the mechanism have the character of *es judicutu in contracthg states. 

3. An international agreement regardhg coapetition Iaw enforcement 

Some believe that an intemational agreement on the enforcement of cornpetition law alone 

would be the best way to ensure that international RBPs do not undermine the multilateral 

=lbid. at 12. 
'Oo ibid. at 7. 
391 The International Centre for Settlement of Investment Disputes established under the Convention on 
the &Mement of lnvesîment Disputes Benveen States tznd Nationak of Other States, 1%5 (4) ILM 532. 
" A simiiar pmposzl was made by Meessa, supm note 72 at 809-810. In t e m  of ihir ptqmaî an 
Iateniational Centre for the Mement of Antitrust DisQutes (ICSAD) shouid be establisW. This antre 
maid set up an asbitration m'banal wbencver niecessary to wbich domestic courts Àtaling with 
iatcniational compctition disputes d d  refér questions of tbe iaterpretation of applicable  ona ai 
iaw, simiiat to the way in which the dodc courts of the M e e r  States of the EU m y  dei. qjesîbw 
dinterptctation to the Eiuopan Coun afJusnuSnce in tamd &Article 177 of the Tma& of Rome. Tbt lm 
plicabIe, howevcr, wouid k customary intemational cornpetition iaw, rathet tban treaty iaw. 

See supra chapter 1, section II.3.2. 
" Supa no(e 386 at 16. 



trading ~~stern.~'.' This notion is based on the argument that, among aii the categories of 

reasons cornrnonly cited in support of the creation of international cornpetition d e s ,  the 

only one which has clearly led to trade fictions between dates, and therefore merits 

attention at the multilateral level, is the category of tensions involving enforcement of 

competition laws, i. e. inadequate or weak enforcement.'" 

The solution is therefore an international agreement, simiiar to the WTO TRIPS 

Agreement, which would obligate signatory states to ensure the efficient edorcement of 

their existing national competition l a ~ s . ~ "  Obligations contained in the agreement wodd 

firstly relate to the enforcement procedures to be followed by national cornpetition 

authorities, which must be made avdable to aggrieved private parties. Secondly, the 

agreement would contain obligations regarding standards of performance which national 

enforcement procedures would have to comply with. 

In arguing for both public and private enforcement of competition laws, Le. enforcement 

by both competition authorities and private individuals, Mattoo & Subramanian distinguish 

between RBPs by enterprises which h m  other producers and such practices which hann 

consumers. They submit that in the latter câse, collective action problems which 

fiom consumers' inability or unwillingness to institute action, necessitate the public 

enforcement of competition law. In the former case, however, the aggrieved producers 

shodd be able to Uùtiate action in their private capacitiedm 

The features of the proposeci agreement would be the following: NT and MFN obligations 

to ensure non-discrimination; agreeû standards of edorcement, which would include the 

commitment to gant private and foreign parties standing; agreed standards with ngird to 

effiveness and expediency of enforcement; mation of a dispute senlement procedure to 

challenge states not tiilnlling their enforcement obligations; and consultation and CO- 

~ * 1 ~ ~ & ~ a b r a m a n i a n , s y p r a ~ ~ 2 a t % .  C o n > 1 1 0 G i a r d i n a & ~ ~ ~ p n o ( c 3 8 6 r t 9 .  
" Maet00 & Subramanian, ibid. at 108. Conrra Haky (1999, oypa note 187 at 32 1. " Miüoo & subramanian, ibid. at %. 

Ibid. at 109. 



operation provisions to allow for the exchange of ùiformation between national 

competition authoritie~.~~~ 

Signatory states wiii not be placed under any obligation with regard to the substantive 

content of their national competition laws. Consequently, the problem of a "more 

fledged" negotiation (supported to some degree by ail the proposals discussed thus far) are 

avoided insofar as there is no need to accommodate the divenity of substantive national 

competition principles and r u ~ e s . ~  

Limiting the agreement in this way does, however, have its drawbacks as it does net 

address aii problems which may arise in the field of international competition regulation. 

For exarnple, it does not address negative regdatory externaiities caused by the domestic 

application of national competition r~les."~ Furthemore, one may ask what the situation 

would be with regard to states hahg ineffective or unacceptably lax competition des .  

Frictions between such states and states with effective or strict competition N ~ S  wodd 

moa probebly 6. 

4. Extrattmtoriality and enforcement agency CO-operation 

This approach does not really represent a new proposal, but rather reflects the view that 

the international regulation of competition cannot develop any tiirther than it already has. 

Supporters of this approach are sceptical about the fessibility of cnatuig an international 

agreement at a multilateral bargainhg table and believe that international cornpetition can 

be regulated effectively through the application of national competition laws, CO-operation 

arnong nationai enforcement agencies and sectord vade agreementsa2 As the ab- to 

eEively appiy outbound extratemtoriaiity is an essential element of this approach, it 

Ibid. at 112-1 13. " fiid. at 97. 
40' ûn (his point,  am and suttramania0 ugw ibat in most aacs wîme tbe qpcshioa a ncgativt 
~ C & Y 1 S i s i n v o I v e d ,  1 6 e s t a t e c a u s i a g t b e e & * o i s n > t i p o ~ g t h e ~ ~ 0 ~ d a & R  
but h f m g  to pufsue an opthai  polify from its own peispective. Ibid. at 11 1. 

FOX (lm, svpm note 25 ai 14. 



cornes as no swprise that US antitrust enforcement authorities represent the approach's 

staunchest supporters.a3 

The opinion exists that this approach exaggerates the diniculties attached to achieving a 

multilateral solution and the extent to which a combination of the application of national 

law and agency CO-operation can solve al1 competition problems. It is argued that agency 

cosperation is only successful where the agencies involved have cornmon interests and 

ekct to CO-operate? 

5. Limit govemment intervention 

National competition policies and laws, and accordingly international competition policy 

and law, is detennined by prevailing economic theory."' De Leon submits bat, as 

competition theory is not able to grasp (and consequently regulate) competition, 

competition poücy does not promote trade, but restricts it." He therefore argues that it is 

wrong to presume that competition regulation is a necessary complement to a fierai tnda 

policy and concludes that proposals airned at introducing competition regulation into the 

international sphere, which would include ail the proposals discussed thus fm, are 

fIawed.'07 

These flaws, he argues, are a result of the foUowing circumstances: cornpetition poky is 

geand towards perfèct markets which do not exist in reality; competition authorities 

cannot r d y  be subject to accountabitity and judicial control - as a result of this 

unaccountable discretion, competition regdation does not protect, but dimini* 

individuals rights; and competition regulation is subject to regulatory capture by lobby 

groups pursuing theu own rent-seeking in tu est^.^* Proposais calling for i n t d o n d  

competition intervention, De Leon concludes, endanger the transpuency of government 

" Ibid.; EC Expns Proposal, supra note 361 at 35; Klein & Bansaî, svpm note 163 rut 192. 
*Y For (1997). ibid. at 118. 
" ~ u ~ i i o t c 8 5 a t 6 1 .  
a 0 6 ~ n , s v p m  note 14at 36. 
" Ibid. at 43. 



action, which transparency is of great importance to international trade. Introduchg 

competition niles and principles into the international trade regirne increases opportunities 

for States to develop opportunistic and disguised forms of trade protectionism.m 

Consequently, De Leon believes, an alternative approach to promoting international trade 

is cailed for which would lirnit govemment discretion over trade and economic 

transactions to a minimum - any institution aimed at promoting trade and cornpetition 

should be designed with this objective of minimum govemment discretion in mind. De 

Leon further argues that there must be a proper demarcation in the spbere of individual 

rights, which would provide clarity with regard to the initial assignrnent and subsequeat 

transmission of nghts over things. In addition, an efficient dispute resolution mechanism 

must be available to eliminate any uncertainty regarding the assignment and transmission of 

rights which may arise despite the demar~ation.~'~ 

The ultimate goal of this proposal is to "enhance the predictability of market participants 

through the reduction of uncertainty over their economic rights"? This would be made 

possible by creating an Economic Constitution on the international Economic Order, 

which will set out the aforementioned rights."* De Leon does not elaborate the content of 

this Economic Constitution, but it would be ourprising if the "econornic rights" containeci 

therein would not include competitiowreIated issues, such as market access. 

m. The WTO as a fmmcwork for an international competition agreement 

Aithough the proposais disaissed above differ h m  one another to a greater or iesser 

extent, most of them support the idea that the WTO should provide the hmework in 

which any future international competition agreement wodd bction. Many arguments 

ibid. at 43-6û. 
409 Ibid. at 59. 
"O ibid. at 604 1. 
4" Ibid. at 62. 
4t lbid. 



have been provideci for this rea~oning,~'~ e.g. the effectiveness of the DSU, the 

interrelationship between competition and trade issues adâressed by the WTO agreements, 

using competition rules to fill in the gaps in trade policy rules so as to rectify the current 

"patchwork of antitrust policies" reflected in WTO law, and the fact that the WTO, hahg 

near universal membership, may be used as an efficient negotiation forum. Uskg the 

WTO to provide the framework for a competition agreement would tiirthermore have the 

important result of recognising the protection of consumer interests within the 

international trade regime, which has traditionaiiy focused on the protection of producers 

and has been open to regdatory capture by protectionist interest groups, both of which 

may be to the detriment of con~umen."~ 

Should States be able to reach an agreement as to the content of international cornpetition 

principles or rules, the resultant multilateral or plurilateral agreement on htemationd 

competition could be concluded under Annex 1 or Anna 4 of the WTO Agreement- 

Inclusion of such an agreement in the WTO regime wodd thetefore not pose a problem in 

theory. The question may, however, be raised whether the current WTO dispute 

resolution mechanisin would be able to deal with cornpetition-related disputes efféctively 

and efficiently, since a number of problematic procedural and substantive law issues muid 

arir from the relationship between domestic enforcement and international dispute 

senlement pro ce dure^.^'^ A number of these issues, i.e. standards of review, pnvate party 

eccess and remedies, wiil bnefly be examllied. 

1. Standards of  review 

It is possie that an international competition agreement could rrquire the WTO DSB to 

determim whether the decisions made by national competition authorities coaform with 
- 

"' Sa E.A. Vcrmulst, "A Europia Ptactio&s Vew of the GATî System" (1993) 161 Worid Comp. 5 
[herehafta V~~llulst] at 144% P e t e f ~ m a ~ ~ ~ ~  (1993), supra note 21 at 64-66; Crampton, supra note 14 at 
4; Jackson & Davy, supra note 103 at 1090; Matsusbita, supra note 351 at 1115; Malaguti, supra aote 
251 ai 145; EC Expns RoposJ supra note 361 pi 34-35; and EC COM(%)284, svpo note 156, section 
II. 
'" Pe(urm~aii (1993). ibid. at 38, 81-82; DI Baker & W.T. Miller. ''Antitrust Eaforcement pod Non- 
Enfoccemtnt as a Barricf ta Imports" (1996) 2490 LBL. 488 [ h m i d k  Baker & Miller] at 488. 



international noms. The DSU's general standards of review obliges a panel, in its 

"objective assessment of the matter before it, [to include] an objective assessment of the 

faas of the case and the applicabiiity of and codormity with the relevant covered 

 agreement^"."^ The fact-intensive nature of competition disputes could pose problems for 

a panel required to make such an assessment. It would therefore perhaps be appropriate to 

draw on relevant WTO experience in other fact-intensive fields of law, such as 

antidumping and countervailing law, to establish a more appropriate and fùnctionai 

standard of review for competition regulation cases.'" 

In this regard, reference should be made to the WTO Annex 1 Agreement on 

Inplementation of Article YI of the GA77' 1994 (the Article VI Agreement), which inter 

alia concems the revision by panels of dornestic antidumping decisions made in conformity 

with national antidumping laws. As opposed to the general standard of DSB review set 

out in DSU Article 1 1, Article l7(6)(i) of the Article VI Agreement provides that, in 

reviewing a matter under the Article VI Agreement, a panel must detennine whether the 

authority properly established the facts of the matter and whether the authority's 

evaluation of those facts was unbiased and objective. If the authority in a partidar case 

has indeed established the facts properly and made an unbiased and objective evaluation of 

those facts, the panel wiU not be able to overturn the authority's decision even ifthe panel 

would have corne to a different conclusion on the facts."" 

Providing for a similar standard of review in competition regulation matters, and thereby 

Wting the review powers of the DSB, would be in conformity with the proposais 

advocating the codification of broad consensus principles, panicularly the targeted 

constitutional approach (advocated by Fox and the DIAC minority group)41g in t e m  of 

which States are dowed to define the content of agreed consensus p~ciples, such as 
- - -  - - -  

"' EC Experts Roposal, ~ p u  note 361 at 4. 
'16 DSU Acticle 1 1. 
"' Sce MolPguti, supra note 251 at 14% P.C. MaMoidis & SJ. V a  Sici- "The AppIicati011 of the 
GA'iTWïO Dispute Resolutioa S w r n  to Competitïon Isnwr" (1997) 31:s 1. Worid T. 5 
UaMaidis & Van Siclen] at 19. 
'18 Sec Malaguti, ibid. at 146. 



'unjustifiable' market access restraints, for themselves. A panel reviewing a national 

competition authority's decision relating to, for instance, a market access restraint, d, 

under the suggested limited powers of review, only evaluate the authority's application of 

the domestic market access rule and not the content of the r~le.~'' 

2. Private Party access to dispute settlement procedures 

Aithough competition law enforcement ofien falls within the sole prerogative of nationai 

competition replation authorities, some States do allow for enforcement by pnvate 

parties,421 which implies private party access to the relevant domestic dispute settlement 

procedures. The current provisions of the WTO agreements, in view of the 

intergovernrnental nature of the WTO, do not provide for pnvate party access to WTO 

dispute settlement and enforcement procedures. 

There is disagreement among scholars as to whether private parties should have such a 

nght within the framework of the WTO." Those supporting the inclusion of the right of 

pnvate paty access, argue that business people should be aiiowed to participate in WTO 

dispute resolution as they are in a better position to understand the effects of 

anticompetitive practices than governmental officiais are. Others beiieve that allowing 

private parties to "rneddle" in this manner will become an obstacle to hding solutions to 

WTO disputes, which, they argue, is the main purpose of the DSU." Regardiess of this 

debate, there are a number of ways in which private parties rnay potentidy participate in 

the enforcement of WTO law, most of which depend on the legal regirne of the jun'sdiction 

involved. 

"9 si lp section n.2.1. 
Suôjcd to tbt oonâition ibat the âotnestic d e  is cralie, non -&ximhtory, clcar and 

wutrstandablc. Fox (l99f), supra note 25 at 24. 
For the US Semm Act, svpra note 32. " M. Lukas, "The Roie of Rivate Parties in the Enforcement of the Uniguay Rwad A m r i l s "  (1999 
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Pnvate parties can approach their respective governments with a request to edorce 

WTOIGATT rights against aileged violators of WTO law. In this regard, the US and the 

EU expressiy provide their citizens with the legal nght, subject to certain conditions, to 

lodge a cornplaint with the relevant authorities, the United States Trade Representative 

and the European Commission, who will investigate the matter further and possibly initiate 

the WTO dispute settlement rnechani~rn.~~~ In states where ao express nght of indirect 

access to the DSB is provided for in legislation, pnvate parties may still be able to 

approach their governments with a request to edorce WTO rules against other WTO 

members, for instance in Canada a private party can make representations in this regard to 

the Minister of International i rade." The problem with this method of private party 

access is that the relevant government maintains a discretion (which may be influenced by 

non-trade issues) whether or not to institute proceedings.'26 

Many states posses domestic administrative procedures relating the levying of antidumping 

or countervailing duties. Although these procedures are not intended to directly enforce 

WTO rules, they are subject to certain WTO agreements and may therefore be examined in 

a subsequmt dispute under the jurisdiction of the DSB.)*' The WTO Annex 1 agreements 

releting to antidumping and countervailhg," both provide that domestic govermental 

investigations preceding the imposition of duties may be Uiitiated by pnvate parties? 

Furthemore, a pnvate party who is the object of an investigation as well as "al1 interested 

Iprivate] parties" wiil have standing in these national procedures.430 The WTO rules 

therefore ensure private party access in antidumping and countervaüing procedures, but 

only at the domestic level and only with regard to domestic proceedjngs. 

424 US Tm& Act, supm note 34, Scçtion 301 and EC Regufation 328W94, supra note 56* rrspectivcly. 
' 2 ~  &e C d ,  svpo note 65 at 24. 
" &! Lukas, prpo note 422 at 200-201; B M  Hoelunan & P.C. Mamidis, "Policy Extenialitiaa and 
High-Tech Rivsly: Cornpetition and Muhilateral Cooptration Beyond the heu (1996) 9 Leida J. Wl 
L. 273 at 3 16-3 17. 

Lukas, ibld. at 186. 
an Tbt Altide VI Apeement and th Agreement on Subsàdies and CountervaiIiing Measuns bicirllcr 
the SCM Agnantnt], rtspcctivvdy. 

Arîjde VI A- Artide 5(1) and S C M  Article 1 l(1). 
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Another option which might be available to a pnvate party is to seek the enforcement of 

WTO law against a state in domestic judicial proceedings.43' A party may, for instance, 

initiate an action in ternis of which an administrative act of the fonun state is challenged as 

being inconsistent with its WTOIGATT obligations. The ability to initiate such an action 

will, again, depend on the legal regime of the particular  tat te."^ A further problem is tbet, 

even if al1 states' regimes allowed for such actions, the application of WTO law wodd 

probably not be applied in a uniform way by al1 members and the consistency and 

predictability of international trade law would be undennined." 

Closely co~ec t ed  to the aforementioned, is the matter of international obligations 

providing for the domestic enforcement of private rights. Reference may be made to 

TRIPS which inter alia obligates memben to provide for a minimum level of protection of 

inteiiectual property rights in their domestic laws and furthemore obligates members to 

provide for procedures which will ailow private parties to enforce these nghts 

dome~ t i ca t l~ .~~~  Should a state fail to fùlfil its obligations to provide for this minimum 

levd of protection, the foreign private party concemed wiil have to rely on its govetnmat 

to take the matter fiirther. 

If a fùture international agreement on competition, using TRIPS as a model, places 

obligations on states to ensure that certain minimum competition principles are adhered tu 

domestidy and to fbrther provide for (foreign) private Party access to domestic courts 

(which indeed seems to be the approach envisaged in most proposals), the airrent 

situation, i.e. no direct private party access to the intemational dispute mechanism. may be 

sati~factory.~~' however, the agreement creates obligations which are directly 

Lukas, supra note 422 at 193. 
" In the US aad tbe EU. for ioaaaa, WïO iaw cannot provide a bask for a private right ofrcion. h 
lapaq bwever, due to the diren appticability of treaty law doIueStidy9 such a claim may be possiie. 
See Lukas, ibid, at 193-194. 

Ibid. at 201. 
a ~ ~ ~ a r t ~ a n d ~ I I l .  
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applicable to private parties, the DSU procedures should be revised to allow for direct 

pnvate party access to the dispute settlement mechanism. 

3. Remedies 

nie remedies available under WTO law consist of recomrnending or niling that the 

member concemed bring the infringing practice or measure into conformity with WTO 

~ a w , ' ~ ~  offering compensation to the phintiff rnemberu' and the suspension of 

concessions.438 Compensation and the suspension of concessions are temporary meames 

which are only to be used where the transgressing member fails to implement a 

recommendation or niling "within a reasonable time", furihermore it should be noted that 

the payment of compensation is v~luntary.~~~ Remedies available at the domestic level in 

response to intiingements of national competition laws typically include orders to cease 

engaging in the i f i g i n g  behaviour, the payment of fines to the state and the payment of 

darnages to injured parties." Although cornparisons may be ârawn between the remedies 

available at domestic and WTO levelq it is questionable whether the remedies available at 

the latter level would prove to be acceptable at the former level. 

Consider, for instance. the place of compensation in the WTO regMe - it is a secondary 

and voluntary remedy and is not intended to compensate the plaintiff state for darnages 

dered pnor to the niling of the DSB. Private parties would hardly be encouraged to 

institute actions when the iikelihood of obtaining a binding award for compensation, which 

is not even linked to the aciuaf darnages ~uf fe red .~  is improbable. This wouM be of 

particuiar importance should a fùture international competition agreement intend private 

parties to play an important role in the enforcement of its provisions, as is the case wîth the 

aiforcement of domestic antitrust law in the US. With regard to the question of how to 

DSU ~rîicie 19(1). 
" DSU ArticIe 22. 

DSU Article 22, 
OB DSU Article 3(7) and Article 22(1). 
* See Mavmidis & Van Sicicn, mpa note 417 at 36. 



provide for effective remedies against competition law transgressions, it would be more 

appropriate to again follow the TRIPS mode1 and obligate members to provide for and 

enforce certain minimum remedies at a domestic 1eve1.~~ The WTO remedies would be 

reserved for application against rnernber States should they fail to conform with the 

aforementioned obligations. 

4. Remarks in conclusion 

As may be concluded from the above discussion, the necessity of adapting the DSU to deal 

with international competition regdation disputes would depend to a great extent on the 

eventual provisions of an agreement on competition. From a theoretical point of view, 

adapting the WTO dispute settlement mechanism to deal with competition disputes would 

not pose a problem, as the DSU provides for the creation of special or additional rules and 

procedures on dispute settlernent where necessa~y.~~ As exemplified by the case of 

standards of review, the experience that governrnents and trade lawyers have gained over 

the last 50 years in similar substantive and procedural issues within the fiameworlr of the 

GATT/WTO dispute settlement system would prove useful in determining the content of 

any special or additional d e s  necessaqc* Petersmann suggests that by introducing the 

dispute senlement procedures of a pludateral competition agreement progressively, 

concem raised by those who are sceptical with regard to international dispute Settlement 

procedures could be acc~mmodated.~~ 

441 In k m  of DSU Artkie 22, compensation is not inttndcd to compensate the piaintiff statc for damages 
S u n d  due to îhe WTO inconsistent action, but rather to compensate it for the infringiag -te's faüurc to 
implement the DSB recommendatiom in good time. 
442 TRIPS provides that memkrr' domestkjudicial bodies will have the authority to gmnt iojlmctiolls ancl 
anud dpnuges for inâiagement of iiilellectuai ptoperty ri@& (Article 44 and Article 45, rrspcctivdy). 
" DSU Article 1(2) anci ~ppcodix 1 D the DSU. 
*U For ucample, the fiel& of antïdumping and c~uatervailiag iaw. %e EC Expais h q m d ,  s u p  mtc 
361 at 40. 

Ibid. 



IV. Conclusion 

1. Existing methods of international competition regulation 
The economic theory underlying competition law, the content of competition law des ,  the 

objectives pursued through competition regulation and, indeed, whether competition is 

regulated at all, are matters which may Vary fiom state to state. In light of the principle of 

sovereignty, states are free to design and implement whatever domestic competition 

regime îhey deem appropriate. However, these differences between regimes may cause 

certain fictions when competition issues of a transnational nature arise. The main causes 

of these fictions, which are becoming increasingly prevalent due to globaiization, are the 

lack of intemtionally acceptable competition rules or noms, differences in interpretation 

of basic competition principles and the lack of enforcement of domestic competition laws. 

As a method to deal with the problems arising fkom differences between competition 

regimes, some states apply their competition laws extratemtoridy to anticompetitive 

business praaices having an effect within their borders. This method of international 

competition regulation has a number of drawbacks since it may Iead to further conflicts 

relating to prescriptive and enforcement jurisdiction issues. Consequentiy, jurisdictions 

which have embraced the notion of extraterritorial application of competition law, have 

sought m e h d s  through which extratemtoriality wouid become more acceptable to otha 

states, such as the application of the principle of comity and balancing of interests. As the 

aforementioned methods are not based on any form of international agreement, but are 

unilateraiiy fomuiated and applied by the relevant jurisdictions, it is not surprishg that 

these techniques of limiting extratemtoriality have not aiways been accepted by states on 

the receiving end. 

There has been a high degree of success in regulating competition at an international levd 

through the use of bilateral agreements in terms of which the competition laws or 

prcscedures of the states involved have been harmoniseci - the USEU Agreement provides 

a good example of such an agreement. Harmonisation does not oniy address jurisdictional 

conflicts between states, but it may also be employed to deal with extedties, Iowa the 



costs of international transactions and solve interface problems between competition and 

trade. Bilateral competition agreements draw Rom the extraterritorial application of 

competition law as they often contain provisions relating to negative coMty, but also add 

new elements, such as CO-operation between national competition authorities and the 

notion of positive comity. Some bilateral arrangements additionally provide for the 

exchange of confidential law enforcement information which may bolster international 

competition edorcement efforts. 

Despite the successes achieved using bilateral agreements to regulate competition at an 

international level, such agreements cannot be effectively employed in al1 situations. 

Bilateral agreements of this nature depend on vigorous enforcement of national 

cornpetition laws by the competition authorities involved and many states either lack 

competition authorities with the necessary experience and powers to enforce these laws 

properly or have no competition law whatsoever. Some states, such as Japan, although 

possessing both well-established laws and competition authorities, do not enforce theu 

cornpetition laws consequeotly. Furthemore, bilaterai agreements do not provide a 

mechanism to resolve disputes between national authorities. Findy, one shouid keep in 

mind that, in view of the linkage between competition and trade, is not always appropriate 

to deal with the competition issues in separate bilateral agreements - it may be more 

efficient to address competition and trade issues within the sarne ~ c w o r k  as was done 

in ANZCERTA. 

A number of regional blocs, representing various levels of economic integration, have 

made attempts to address the harmonisation of competition laws within the trade 

agreements establishing the blocs, the EU behg the only bloc to have been suc ces^ in 

this regard. mer  blocs, e.g. NAFTA and Mercowir, continue to pursue the matter. 

Aside fiom bilaterai and regional attempts to harmonise competition law, mention m u t  be 

made of the efforts of the OECD and UNCTAD in creating intemational codes deaihg 

with restrictive business pmctices. Both the OECD's Guidelines and UNCTAD's RBP 



Code, the provisions of which are applicable to private parties, have the drawback that 

they are non-binding and non-enforceable. The importance of these two codes, however, 

lies in the guidance they can provide to states in the creation and development of 

competition regulation regllnes. 

Since December 1996, the WTO bas become actively involved in the discussion of how 

international competition could be regulated in a multilateral forum. The WTO already 

plays an important role in regulating governmentai acts which are restrictive to trade and 

the question arises whether it could do the sarne with regard to restrictive business 

praaices. Many of the proposais relating to the topic of multilateral competition 

regulation indeed envisage that the WTO will provide the necessary tiamework for such 

regulation. 

2. Further development of  eristing instruments o f  regulation 
Most commentators agree that the creation of a rnultilaterd agreement on competition is 

still some way off into the fbture. At present, therefore, the current instruments of 

international competition regulation, Le. büateral and regional agreements between states 

and exttaterritoriaiity, are all that are available to us and must be developed and refined 

M e r .  The creation of additional bilateral agreements, both within and outside of 

regional blocs, may relieve many of the tensions which result from the regdation of 

restrictive business practices with a cross-border e f f i .  Connicts between states may dso 

be avoided if jurisdidons which enforce their competition laws extratemtorially, pursue 

methods which ensure that the interests of other states are properly taken into account. 

Employing the two-dimensional extemal restraints test deveioped in Germany or the 

doctrine of f o m  non convenzem when deciding whether to exercise jurisdiction, or a 

world welfare standard, rathei than a nationai welfan standard, when determinhg whether 

a p o t d d y  restrictive practice shouid be oppose& may prove helpnil in tbis regard. 

Thae is also potentiai for M e r  development within existiag regional blocs. As iadicued 

by Nicolaides, harmonisation shouid be mon feasible at regional leva than mdt i la td  



level. Trade blocs such as NAFTA and Mercosur, m u t  follow the example provided by 

the EU and create competition regimes (including both substantive and procedural d e s )  

applicable to cross-border transactions w'thin the blocs. Providing for competition 

regulation within the blocs' respective tnde regimes not only takes into account the trade- 

competition linkage but will also dow the bloc to use the existing trade regulation 

tiamework for competition reguiation purposes. Considerhg the differences between the 

goals and levels of integration of the various trade blocs, the degree of harmonisation 

within the blocs' competition regimes will not be the wne as that of the EU. This, 

however, is not an issue as each bloc should be allowed to progress at its own Pace and 

according to its own needs. 

Once the blocs have established workable competition regimes, the next step would be for 

the various regional blocs, e.g. the EU, NAFT& Mercosur and Australia and New 

Zealaud, to enter into bilateral cornpetition agreements with one another. These bilataal 

agreements could be modelled on the USIEU Agreement and would Uiitidy relate to 

procedural issues, for instance positive comity, negative comity and merger notifications 

procedures, and may eventually be expanded to include substantive issues. Harmonisation 

achieved through interregional competition regulation should facilitate eventuai 

multilateral regulation. 

3. Devdoping a multiliterai @me for intcmatioaal competition rcgulrtion 
The proposals relating to multilateral cornpetition regulation range from the one extreme, 

Le. creating a detailed code of international competition d e s ,  to the other, which entails 

limiting goveramcnt regulation of competition to a bare minimum. In view of the 

dinerences between national competition regimes, it is highly improbable that any lrind of 

international agreement on detailed d e s  of competition will be achieved. Due to the 

importance of cornpetition reguiation and poticy, it is ais0 unükely that govemments wül 

agee to self-regulation of competition, whether domestically or intematioaolly. It is 

thenfore submitted that proposals supporting these two extrema are utllealistic and 

should be rejmed. 



A more realistic approach would be to base an international competition agreement on the 

codification of broad consensus principles, as argued in the proposais put forward by inter 

a h  the DIAC minority, the EC Group and Nicolaides. Providing states with a measun of 

discretion regarding the content of their competition laws will make them more wilüng to 

become party to an international competition agreement, ailows competition laws to be 

tailored according to the specific needs of the states in question and ailows for competition 

among competition laws. 

How exactly the process of harmonisation of domestic competition d e s  or the creation of 

consensus principles should proceed is a debatable issue. The creation and implementation 

of principles over a petiod of time, as suggested by Scherer, seems to be most appropnate 

method. Considering the importance of enforcement of domestic competition laws, it is 

subrnitted that an agreement on this issue should be the fkst step in creating an 

international competition agreement. Substantive issues could UUtially be avoided and 

states would merely commit themselves to enforcing their existing laws properly. The 

states involved could also agree to phase in d e s  regarding minimum standards of 

enforcement similar to those provided for in TRIPS Part 1 and Part II. Other procedural 

issues could also be addressed, for instance the agreement could provide for a uniform 

notification procedure for cross-border rnergen. 

It is suggested that the WTO provide the fiarnework for this agreement on enforcement of 

domestic competition laws. As has been indicated, there are many advantages to this 

approach, e.g the trade-cornpetition Mage, the protection of consumer interests within 

the international vade regime, and the fact that the agreement could deal with the interface 

problems between competition and existing WTO law. Furthermote, the fact that the 

suggested agreement would ody place obligations on govenunents, and not private 

parties, is in confomiity with the intergovernmental nature of WTO negotiatioa and 

dispute resolution. As was shown, adapting the WTO dispute sealement mecMsm to 

suite competition law disputes, is both practicaüy and theoretically feasi'ble. It is submitted 

that the envisaged agreement be concluded under Annex 4 of the WTO Agreement as this 



would enable like-rninded Members to enter into the agreement initially, while otha 

Member States could become party to it later, if and when they are ready. 

Private party access to the dispute resolution mechanism need not be provided for, 

although it rnay be appropriate to allow national competition authorities to refer disputes 

to it. In tenns of the minimum standards of enforcement provided for in domestic laws, 

private parties (icluding foreign parties) would have the right to institute competition- 

related actions in domestic courts. Thus there would be a two-tier approach to 

cornpetition law enforcement: national competition authonty and private party 

enforcement of domestic laws at national level; and govemmental and national competition 

authority enforcement of international competition obligations at the multilateral level. 

As further harmonisation of domestic competition laws is achieved, it may be possible to 

slowly introduce substantive law principles, such as a general market access principk, and 

tiirther procedural issues into the agreement. This harmonisation would be realised by the 

work cmently being done by international forums, such as the OECD, UNCTAD and the 

WTO, as welî as through progress made with regard to harmonisation at regional and 

bilateral levels. As ~ g g e ~ t e d  by Giardina and Zampetti, the parties could dso agree on a 

conflict of laws nile applicable to matten not expressly addressed in the agreement. From 

a procedural point of view, it would be prudent to allow national courts and competition 

authorities to refer questions of interpretation of hannonised competition d e s  or 

principles to the DSB, simüar to the procedure allowed for in the EU under Article 177 of 

the Treaty of Rome. This would result in a more consistent application of the inteflliltioiul 

cornpetition p~cip les  arnong Members. 

Due to the heterogeneity of national competition laws and policies, the creation of a 

multilateral agreement on competition is not feasible for the tirne beiig. It should, 

however, not be ruied out over the longer t e m  It is submitted that, while the efforts at 

the multilateral levol should wmimte, it is important that attention also be given to cross- 

border competition regdation at the biiateral and regioaal levels. Propss  made at the 



latter levels not only represents an end in itself, but also represents the means by whkh a 

higher degree of harmonisation between domestic competition laws and a deepened 

understanding and tmst arnong national competition authorities, both of which are 

necessary for a multiiateral initiative, will be achieved. Given sufbcient time and effort, 

and with the necessary support of the major players in the global economy, a meaninBful 

international competition regulation regime, capable of addressing al1 the fictions which 

may arise fiom transnational competition issues, should evolve. 
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