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Abstract

oy
o

..Canada 1is considering measures to accord a greater degree of
aitonomy to 1its indigenous ,minéﬂities. The first part of. this thesis
explores the rights of 1ndigenous%\popu1ations under Canadian lav, with
particular emphasis on native claims for autonomy. It ;oﬂbludes that an
adequate theoretical framework is lacking in domestic lav to address aI{
native claims.

International law .to protect minorities is also examined. The
exam%nation reveals a growing body of international norms relevant to the
protection of minority rights. Against this background it isargued that
minorities, including indigenous peopleé,. should be granted means for
Endepenﬁént development bheré the§ desire it.

A mew concept of minority autonomy entitled "internal
seLf—detefﬁination" is probosed. A canvass of international 1law shows
that the concept is ‘not in conflict with the established doctrine of
self-determination. Domestic practice in the Soviet Union, the United
States, Canada, and Greenland is examined to demonstrate current forms of

autonomy. The thesis concludes that "internal self-determination"

‘provides a useful model for native claims with}n Canada.

Lﬁ‘»
o
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Résumé

[

!

~ Le - gouvernement du Canada considére présentement lxa creation de

+ <

normes visant A concéder plus 1'autonomie a ses minorités autochtones. La
premiere partie de cette thése est une étude comparative des droits
acquis des peuples autochtones en vertu du dr91t canadien et des
revendications de ces mémes groups A 1l'autonomie. Elle démontre 1'absence
4 'un egcgdrement tﬁéoretique adéquat de la question.

Cet ouvrage analyse eégalement le droit international en ce qui
concerne la protection des minorités. Cette analyse révéle qu'il existe a
ce niveau’un ensemble de plus en plus important de normes relatives & la
protection des droits des minorités. Tenant compte de cette observation,
notre argument favorise 1'octroi des moyens facilitant un développement
autonome aux minorités qui en expriment le désir, y compris les peuples
indigénes. . -

Un nouveau concept d'autonomie des minorités est propose:
"l'auto—déterm;pation interne". 11 est démontré qu'en regard du droit
interpationa{; ce concept ne s'inscrit pas 3 1l'encontre du principe
établi d'auto-détermination. La pratique 1interne de l'Union Soviétique,
des Etais—vnis; du Canad;, et ‘_du Groenland 1illustrent des forms
existantes d'autonomie. En conclusion, cette thése propose que

"1'auto-détermination interne”.offre un scheme de référence pratique aux

revendications des autochtones canadiens.
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"Introduction . e

b ",
The rights of 1indidenous populations 1in ?ﬁoth domestic and
Y

international law are sometimes uncertain. In addition, as with many
other rights, the protectloﬁs vhich exist may lack adequate mechanisms
for implementation. Like other minorities, 1ndigenous groups can face

hostilaity from their naticnal governments and neglect by the
international community. However, in recent years increased attention has
: 7/

been given to the concerns of minority populations in both domestic and*

[

international law. Indlgehous populations have alsqnpeneflted from this

interest 1n the problems faced by all minorities.

N

In most cases i1ndigenous populations must rely on domestic law to
a ? ar .

. protect their rights. Th%fs requires them to deal with the peculiarities

]

of their legal .status 1n each state created by history. The

-

constitutional ;system of many countrz€s 1s 1nadequate to meet the claims
to rights made by these populatjyons. This 1s particularly true for
\\b claims to preserve ‘and)develop characteristics which make a minority

distinct from the majority. Increasingly 1ndigenous peoples seek the

acknowledgement of their separate’existence, and their right to preserve

1t. They demand political arrangements which will accomodate their

aspirations within the parameters of 1ifidependent states. -

4

This process 1s particularly advanced 1n thé Canadian context. The

decisions made today by Caﬁaaa will be studied and perhaps emulated 1n
other states with indigenous populations. EE,does not, however, appear
that Canada has . adopted a cohesive theoregical framework to analyse the
process as 1t occurs. Instead, Canada's political and legal structures

. are being adapted, as the need arises, in an attempt to meet the claims

- st
<

of the native peoples. However, natiyve ~ofganizations are becéming

‘ v
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increasingly aware of the consequences of the presegt process. More
B 3
frequently they present ,claims Dbased on a uniqﬁgi status within the

-

-Canadian federation. ’

+
. Y

ﬂThls~the51s explores the means, iegal and political, . that may lead
1ndigenous peoples to a degree of autonomy within an independent state.

Canada's natives are preseﬁted as a paradigm of the problems facing so

\

. v "
many other minorities around the world. The thesls 1s divided intc three

major sections. The first briefly considers the status of Canada's native
peoples 1in domestic law, including recent political processes, and
concentrates on 1ssues relating to autonomy. It 1s intended as an

introduction to the domestic 1ssues viewed as 1important to - Canadian

!
Ay

natives, rather than an exhaustive Qiscﬁ551on. As an, 1ntroduction, 1t
preéents the demands of natives fér g;eater autonomy- within a political
and historical context, altﬁéugh the solutions will ultimately require a
legal framework. Its purpose 1s to show that governments of Canada, and

as a result Canadian domestic law, "have not fully satisfied the claims

and concerns of these populations. The discussion will concentrate on

~

the Federal government,6K as opposed to the lavs and policies of the
provinces, although reference will, be made to them where appropriate.
The second section covers the position of indigenous populations 1in

international law, both as individuals and as collectivities. Its purpose

1s to describe the protections and standards for treatment of indigenous -

minorities which exist, or are 1n the ‘process of evolving, in

.

international law.

The final section draws on the existing international law to ﬁropose
a new concépt entitled "internal self-determination”. It is submitted

that this concept provides a  useful -mechanism to resolve

minority-majority confligcts within states. While 1t 1s not as yet a legal

Page 2
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obligation on states, it accords with existing standards and does not
conflict with current principles of international law.

In this thesis the terms "indigenous"” and "aboriginal® - are used in

the sameusense to refer to populations who occupied territories prior to

their discovery and appropriation by Europeans. They represent the
descendants of the original inhabitants 'in colonial territories which
achieved independence under a majority descended from the ;olonistg. In
Canada these groups are called "natives” and that term :s used ip the

thesis for the Canadian situation. In Canada three groups are 1dentified

~

as "aboriginal peoples" by the Constitution 5ct,1982 - Indian, Inuit, and
Metis. (1) where appropriate, eaéﬁ of these groups is discussed
separately; In addition, Canada has developed the concept of "status"’
Indians which involves a'bureauc;atic defimtion of individuals to whonm
the Indian Act, and certain érograms of the Federal government, apply.
However, in most cases the general meaning of- the word “status" will be

N

used unless noted otherwise. . . ' v
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1. IRDIGENOUS POPULATIONS AND THEIR STATUS IN DOMESTIC.LAW

The response of Canada to the claims of its indigenous populations

has evolved considerably in the past two decades. There is a new

‘willingness to consider and address the concerns of these groups. The

ensuing discussion of domestic law i1in Canada considers the claims of
native‘peoples to a status as unique and cohesive units within Canada.

Canada's 1indigenous groups argue for an inherent right to be
different from the majority of Canadians. Based on their characteristics
and particular histories, native clalﬁs are presented 1n order to
preserve and ensure the future development of those distinct
‘characteristics. For the most part these claims are not framed in terms
of territorial sepa;ation from Canada, but seek to create new structures
to ensure the preservatioé of their uniqueness while remaining -within the
canadian state. \

In recent Qears indiyenocus demanés for increased autonomy within-the,
Canadian federation have become more voc;l and detailed.(2) The primary
focus of indigenous efforts during the 1960's and 1970's was to ensure
that the government fulfilled obligations created by treaties with the'
natives and to press for land settlements in areas with outstanding
aboriginal tltle. Hofe re;entiy the eméhasis has shifted towards
achieving greater native autonomy within the Canadian state, through the
articulatfbn of native . claims to "self-determina&}on", including an
aboriginal right to self-government.(3) This new focus involves claims
for the recognition of iqherent powers ©f self-government ihrough
{ndigenous political institutions, the power to determine membership inAa
native political unit, and the protection by ihe Canadian Constitution of
such structures and powers. (4) éla;ms that indigenous pclitical units be |

Page 4
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provided vith reliable economic bases are 1inked to, and in some ways are

an evolution from, the earlier land claims.

The Canadian government's response to these more recent claims to
autonomy appears tO lack a comprehensive gramevork<of“ analysis., Within
the land claims process some degree‘of‘self—govetnment or native autonémy
has been allowed but 1t suffers from the compromises necessary 1n
. hegotiated settlements. The Federal government has publicly committed
itself to the creation of structures to- allow greater autonomy fo;
certain indigenous groups.(5) At the same time, provisions 1n the
Constitution to protect aboriginal rights are being relied on”by native
organizations to argue for inherent rights of native self-government.(6)

Against this background, the domestic law oOf Canada 1s examlned.
This 1inquiry intends to demonstrate that Canadian law, and where
applicable the political system, have not satisfied aboriginal claims to
autonomy. The logical first step is an 1nquify into the criteria which
determine the membership in indigenous groups. Within both the settlement
of native land claims and the nev structures proposed for native autonomy
the Qquestion of \membership 1s vital. The first section explores the
concerns of both natives and Canada in this area. The provision of an
adequate ecénomic base, primarily land, has been a priority for the
indigenous groups of <Canada for many yea;s. This concern continues and
is even more acute today, considering the often dire economic conditions
of native communities. A‘second section briefly considers this complex
topic in canadian law. 1In addition, the quéstion of self-government and
a sufficient financial basis fo; its sustenance are closely linkedf In
conclusion, the question of government control versus inﬁigenous

self-control or autonomy are discussed in greater detail in the final

section.
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1. MEMBERSHIP IN INDIGENOUS GROUPS AND CHARACTERIZATION OF STATUS

The interface between groups in & multinational society is complex.
One important factor in their interaction 1is the division of individuals
betveen groups through the use of various criteria. However, only in

-

highly artificial arrangements, such as apartheid, can there be sharp and

_clear differentiation between groups and even South Africa has found the

'

effort dufficult.

- Thé s;tuation of indigenous peoples is a special case because of
their unigue historical and legal status. while indigenous political
uﬁits vere‘submerged into settler societies, it can be argued that
important aspect§ of their uniqueness survived. It is submitted that one
aspect retained was the ability to define their human boundaries.

[

a. Interaction Between Dominant and Indigenous Societies

-

Methods of interaction between a dominant and 1indigenous societies

are not unique and also appear in relation to other minorities. The
“y

policigs used by a domigant society 1in relation to the indigenous groups

are a function of the interaction involved. The policies adopted towards

the native peoples reflect a society's intended interaction with them.

The alternative types Of interaction include segregation, assimilation,

. integration, fusion, and various modes of self-management.

Segregation assumes -that two societies are sufficiently different

that they should:-be kept separate and unmixed. Controls may come from

—_ -

either governmental institutions and laws in the form of formal sanctions

intended to 1limit contacts or by the actions of the community through

Page 6
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fnformalasanctions. It 1s created by a range of means which involve
separation and zonification, without automatically implying complete
physical segreqatipn.(?)

In some circumstances the sedgregation of an indigenous population

-~

may be for its own  protection. The creation of "indigenous parks" in

Brazil's Amazon Basin is a recent example.(8) Canada has also had a long-

t

tradition of ‘“reserves" for some of the indigenous peoples, which have
consisted of lands rétained by the natives or else set aside for their
exclusive use and occupation by the colonial or Canadian governmen}s.(9)
Héwevet, poor ptospects‘>for the modern economic development of many
reserves, and their physicial isolation from job oOpportunities, has
contributed to native poverty.(10) |

Assimilation assumes the superiority of one culture with the goal of

0y

homogeneity within society. It encourages indigenous groups to discard
their culture {in favour of the dominant one, either through coercive
means or enticements., In mosé situations indigenous persons are ahsorbed
into the dominant culture only by the sacrifice of all indigenous
elements which hinder the process of assimilation. It is assumed that
the majority group will be willing to accept members of the indigenous

group, "but this is contingent as a conditio sine qua non -upon their

accepting its culture"(1l1) ,

Assimilation in Canada has occurred since the earliest contacts
between natives and Europeans, and ¢at times government policies were
designed to discourage native languages, culture, and religion.{(12) The

goal of Canadian government policies cannot 1in general be described as

coercive assimilation, although they did not attempt to prevent the

process. Prior to 1950 the government relationship with the¢ Indians was

"custodial and protective, operating within legislation that contained a

Page 7

POV



<o

]
represive attitude towards Indian cultures”.(13) Some writers of the 19th

century were hostile to the native's retention of 1indigenous cultural
elements, and saw them as the cause of his poverty and lack of economic
development - the so-called ;Indian problem".(14)

The Canadian government did, however, openly advocate policies
tantamount to asé};ilation in 1ts 1969 position paper popularly knovwn as
the White Paper ok Iﬁaléﬁ Policy.(lS{ It proposed to abolish the special
relationship whic¢h“had grown between Indians and the Federal government,
The Indian Act and the Federal Indian Affairs bureaucracy vere to be
aboiished, and the Federa% government would assign its jurisdiction over
Indians to the provinces. Reserves were to be replaced with conventional
municipal governments, and fee simple land holdings, under provincial
jurisdiction. Treaties with the natives were regarded as historical
anachronisms inapproériate to modern Canadian society. Native reaction
was swift to oppose the proposal, which was subsequently'withdrawn by the
governmenf, and some authors regard it as an event ~which "galavanized
Ind:an political activism on a national scale".(16) The p;Bblem of

assimilation can not, howvever, be solely attributed to the policies of

.
the Canadian governments. It was also contributed to by fhe difficulties
for aboriginal peoples to‘ preserve their cultures in the face of the
numerically gtronger, and ;éll developed, Euro-Canadian society.
Integration combines ‘elements from several cultures while allowing
each to retain their bas;c 1deﬂtity. Understandably two or more cultures
cannot be merged with all o©of their elements complete, and the process
degands the abandonment of elements vhich disturb the new society. It is
a two-wvay process in contrast to assimilation and implies that indigenous

= -
traditions and institutions may be retained wvhile remaining open to new

ideas. It seeks to "eliminate all purely ethnic lines of cleavage” and

Page 8
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¢
"guérantee the ‘same rights, copportunities, and responsiblities to all~
citizens, whatever their group membership." (17)

Fusion allows cultures to combine into a new and unique entity which
differs from its parent culthres but includes elements of all of them, At
the same time, new cultural patterns may develop through the
hybridization of the society which draws on both roots. In opposition to
a process such as assimilation, fusion assumes the willingness of the
cultures inwvolved to abandon certain elements of their own in return for
some of the other.(18) Several American countries, notably Mexico, have
successfully fused the indigenous and settler cultures.(19) 1In Canada,
the Western Metis people retain both Indiap and European cultural traits
and claim. to constitute a new people. This position is accepted by the
Canadian government which included the Metis as a separate indigenous
group in the Constitution Act,b1982,(20)

Self~management is“a process designed from the perspective of the
indigenous group. It requires the acceptance by the dominant society af
the solutions adopted by the natives. As opposed to integration, it does
not seek to eliminate all purely ethnic 1lihes of cleavage but allows the
indigenous groups-to chose -elements of . separation which serve their
self-identified interests. It involves the ‘"consolidation of communal
power in order to quarantee justice and the survival of tribal
institutions" to ensure the cohesion of the collectivity.(21) 'This would
include issues of self-government like the power to determine membership.
It also involves the recognition and preservation of ownership under
communal title of the land and ecoﬁomic base of an 1ndigenou; group. The
goal of many native groups in Canada is such a new arrangement with the
dominant society based on voluntary integration. They want the benefits

of the 20th century but wish to retain native traditions to ensure the
-
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survival of theif collective identity.

/

/

!

Nt
‘b. Methods to Characterize indigenous Membership

FR—

¥

When a dominant society and indigenous group interact through any of

P

"the.modes described above, with the exception of fusion, the demarcation
A~

line between the groups is important. Such a line 1is not:drawn in the
abstract, but is intended to provide 'a reasonably accurate means to

T

characterize an 1individual. Even assimilation requires this process
since it vill only take place over t1me)and the non-éééimilated members
of the indigenous group must be 1dentifjyed in the transition| period.
3
The methods used to characterizg//i mbership are essenti lly neutral

v

whereas assumptions which 1lie behind he actual criteria %dop;ed are

3 A

. vital to understand the process. In Canada the dominant soci%t¥ 1ﬁet1ates

programs for native peoples, although often in consultation xith tpem in
\

recent years, obliging the government %o characterize "1ndig“ﬁousness".
\
| \

Many different methods have been used to define "Indian" based on race,
| \

residence, descent, family iles, culture,\\ and the congept | of

"status"”.(22) When these do not coincide with tﬁg definitions ad&pted by

native socleties, problems can arise. As a result of past difficulties a

major point for native organizations is the need to define their

A
> »

communities with minimal outside interference.(23) -~ LT
Critegia of characterization are in themselves largely néutral but
their unilateral application by the dominant soclety constitutes an
objective definition of indigenocusness., It should be noted that the
terms “objective” and "subjective" 1in this disgussion refer to the

relationship to the indigenous group. Thus the indigenous group may be

Page 10
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either the self-defining subject (subjective) or the defined object by
the dominant society (dominant).

The ‘problem of an objective characterization is that 1t denies the

K 1
indigenous community an important aspect of self-management. A purely

subjective definition also produces problems where theré are a number ‘of

»

indigenous groups within a State and the 1interface between groups mady
become important., For example, 1in.North America where the forces of\
assimilation have: eroded to some degree tribalism, there exist

individuals no 1longer identified as belonging to a partfculaf tribe or

\

‘nation.(24) In Canada an administrative process exists to provide status
to such 1individuals.(25) The situation arises when both subjective and
\ ’ . .

4 .
objective systems are ‘in operation and access to benefits is tied to

.

acceptance to some indigenous group. The problem 1s not- unsolvable and

systems(can be designed to provide - profectfon to individuals excluded by:
indigenous communities. (26) *

‘ Tuvﬂi%g to the methoés of -<characterization, a racival criterion
defines an 1ndividual as indigenon if he posséses a certain degree.of
"n;tlve blood".(27) It assumes a correlation between the objective ‘amount
of biéoé and, the sﬁbjective degree of "nativeness" Or Adigtance from the

%

dominant norm. 1In this sense‘% racial definition 1is essentially racist

- 1n attributing a pa{ticular set of cu&fural attributes to a racial grodp.
However, indigenous groups regard a racial definition as one method to
characterize membership.(zs)‘whige native groups do not épeak 1n terms of
"race” when refering to membership, the fact is inescapable that

aboriginal "nations" are and would be made up of individuals with Indian

’
‘

or Inuit racial ancestry. The Federal government views such definitions
with hostility when applied to limit a person's access to political power

in a defined territory, like the Northwest Territories.(29)
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A definition based on residency defines the inhabitants of a

particular..territory as 1indigenous.{30) To compensate for population

.movements, a definition based on residency may restrict status to persons

living 1n an area at a specific point in time, such as the date a treaty

was signed. Persons inhabiting the area at that time would be considered

as beneficiaries of the treaty. A similar arrangement ;;Ygts\\iii,fgﬂg’//

modern land claim settlements, although often a date other than when the
agreement was signed is used.(31) This creates a base population at a
part;cular point in time, and théreafter 1ts numbers-afé  1increased by
Other ‘methods of characterization such as descent.(32) The issue of
re51den&y has become particularly important to the native peoples of
?orthern Canada who are now in the process of negotiating comprehensive
land (settléments.(33) Some of them are concerned that non-ethnic
government 1n these territories will lead to a diminished political role
for them 1f large-scale resource development §hou1dﬁbegin. Some levels of
government have shown limited i1nterest in residen;} requirements for’
political participation as an alternative to governments on racial’
grounds. (34)

Descent relleé on the existence Oof a base population of indigenous
persons from which an iédividual can trace descent. Both the original
identification and the descent mechanism can be determined by a number of
methods.(35) 'For example, descent can be limited to legitimate children
as defined by either the dominant society or the indigenous nation on the
bas1; of matrilineal or partrilineal descent. Characterizing an
individual by means of race or descent will, of course, produce simllaé
results. Differences in the methods lie in how limits will be placed on
potential membership.

»

The method based on family bonds relies either on the indigenous or
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Jdomznénf~déf1niﬁiah ~of a "fami1ly". It requires a base population of
indigenous persons, and .then traces their sﬁrrounding familial bonds to
classify related individuals as part of the group: Children can ’‘be
classified as 1ndigenops either by their descePt from or familial bond
with an 1ndigenous person. However, spouses are the primary grouptto

qualify under this criteria for membership.. In terms of extended

“

~families the classification could be extended beyond the immediate spouse

-

and include related members of his or her family.

In methods based on descent or family ties the definitaon of

.

"family" 1s of great importance. It determines, for example, whether
.

o non-indigenous spouses will be characterized as 1nd1genous.'1;freflects a
(Cultural definition since 1t assumes that a spouse will be incorporated

into a indigenous community. Therefore, the terms "spouse" and "family"

involve legal categories but they also' rely on cultural characteristics.

The method based on cultural indicia relies on the actions and

i3 s
T attitudes of an_aindividual to determine membership. It assumes that

P “
o -

objective and identifiable characteristics of a group differentiate 1its

members from the dominant society. Examples of such indicia are language

and culture, but-forms of economic exploitation such as hunting, fishing,

and agricultural methods may also be takep into account.(36) Reliance on

: o cultural traits assumes the fixation of certain "indigenous" traits and
4 : may not provide er the incorporation of beneficial elements of the
dominant soclety's culture or technology. The sime criteria can also be
used to deny membership in an indigenous community either through acts of
the community itself or the dominant soOciety. For example, in Canada
certain activities such as political enfranchisement or 1individual

~—

ownership of land were used to deny Indians status.(37)

- e e

An 1individual's self-identification as an indigenous ‘§E§§on relies

-~
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upon his own perception of identity. I /applied in isolation from oiher
methods it can produce uncertain group parameters. However, used with
other methods it can be useful to de?ermlne 1ndigenous‘commun1t1es with
minimal external inéerference. aAn yhportant role 1in deter%xhing status
1s played by the concept of groug;acceptance by an "extant indigenous
group. The group, either by 1its o%n 1nitiativer or with the agreement of
the dominant socigty, may decide én the crateria to be used. The method

has been incorporated into several recent land settlements. (38) Iin

addition, the House of Commons' Special Committee on  Indian

\
PR

Self-Government (hereinafter the Penner- Report) has urged the adoption of
such a system for all Indians.(39)

Several of the methods described aboye rely on an” individual's
relationship with some 1dentifiable base population. As a result of the
individual's connection, he 18 accorded indigenous "status" by the
dominant society. The administration of such a system relies on a finite
population 1dént1f1éd at some point 1n tlmg as a base group. It can be
often arbitrary and serves administrative convenience. Erther the
dominant society or the 1indigenous community can vrely on 1it, although

historically 1t has most often been employed unilateraly by the dominant

'

government.(40) 1Its most common application 1involves benefits arising *

érom indigenous status such as ‘allotments of land and money, or other

treaty benefits. In such cases both dominant and indigenous participants

may wish to limit membership by means of enrollment or sta£u$ N

requirements. The method requires the establishment of a list or roll of

ellgiblé,persons. Later the list may be enlarged by other criteria. 1In
many cases there will be an appeal process provided in the administrative

framework.(41) Both the 1initial enpollment and appeal structures may. rely

»on indigenous <criteria, government prescribed criteria, or some

T
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compromise between the two.
One problem with this method 1s that over time an increasing number

of 1individuals, whd 1dentify themselves as indigenous, may be denied
\

*gtatus" because of administrative criteria. This has been a major

concern in Canada with the large number of women and children denied
. i .

"status" as a result of marriages to men without Indian status, although

planned. changes to the Indian Act, discussed further below, will move to

correct the problem.
' 1

-
N .
> o
- A - - -
\ . ) . K

* ¢c. Historical Characterization of Status fn Canada

¢ -

«
. ) . -
Al

.There are three indigen@us groups in Canada- Indians, Inuit, and

w

- © -
‘

t forty years have been expdsed to large-scale contact with the

Mejig. The ' Inuit are restricted to the A(pilc regions and only 1in the
pa

dominant society. *. The-vast majority of Indians are found south of the

:

Arctic tree 1line. The Metis are descendents of persons of mixed Indian

N 1 o N

and Elropean ancestry and are recognizéd as a distinct people by the

o

Canadian Constitution.(42) Persons ©Of mixed Indian-European blood are

found throughout Canada but the Metis as a distinctive people are

! ! o
conceéntrated 1n the Western and Northern regions of the country.. The
A

%bilowxng discusslon traces the development in Canada of the criteria for

- .
characterizing an 1individual as indigenous. Recent developments such as

the role of land settlement agreements and the constitutional dlscussions

—

*will then be discussed in the next section.



.o

(1) Indians

Under-both the Frehch'land" British colonial administrations, there
existed laws, proclamations, and agreements which dealt sl;ecuically'with
the native peoples.(43) However,6 the earliest ,legislati/on in what 1s now
Canada to deal with Indians as 1ndividuals were pre-Confederatlon'
colonial statutes. These colonies later became the first Canadian
provinces. The pattern in these colonies, reflective of British policies-
dating bac\k to the 1763 Royal Proclamation, was for lands to be reserved
for the use of the Indians, and the "1ssue of lands held 1in trust‘ and'the
mapagement of equity 1in its benefits" to bé dealt with by\a provi'ncial
administrative bureaucracy.(44) The system provided a framework for_qthé
orderly disposal of Indian 1lands and -+the management of the reserves.
Even 1n the earliest legislation one sees the shift of 1nteractdi<?n
between the Indians and the settlers from one basedﬁ on tvo colle'ct1v1t1es ’
to one on an individual-government basis. As the process occurr’ed 1t vas
necessary to determine who was an Indlan.“

The early statutes managed Indian lands and distributed benefits on
‘an ind1v1lydua1 basis. In i842 Nova Scotia appointed a COmrr:1551oner of
Indian Affairs to supervise and manage reserves, determine their
boundaries, and protect the lands from encroachment.(45) By 1859 the
1ssue of I{ldlan education was added to the matters covered by
statute. (46) Many of the early statutes did r;ot define "Indian" and the
practice \was to make no distinction between pure . or mixed-blood

1ndividuals. Persons were considered as "Indian" if they could

demonstrate any degree of Indian ancestry, or had been raised by the

7 -
-~

Indians according to their lifestyle, or had adopted that lifestyle as an __

adult.(46') k
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In Québeé (Lower Canada}--am I850 statute defined Indians on the

' basis of blood and familial bonds, with an element of group acceptance.

ar e
Individuals of pure Indian or mixed race, along with spouses of either

were deemed to be "Indian" 1f they could prove residency.(47)

.

sex,
Residency might be assumed to represent group acceptance of an individual
into a Body ér Tribe. The equivalent legislation for Ontario (Upper
Canada) excluded m1xed—blood‘ and adopted persons from 1ts definition of
"Indian”. (48) )

The Québec Act was amended in 1851 and 1n that form 'was the basis
for the future Federal legislation on Indians. Thg amendment limited the

definition of "Indian" and removed status from non-Indian men who married

Indian women, dropped reference to adopted children, 39@ deleted the

[~

_obligation of women married to Indians to reside on the Tl:ibee's lands to

retain status,(49) Mixed-blood persons who 1left Indian lands were deemed

‘to have abandoned the native society and vere not considered as Indians.

The first Federal 1legislation defined "Indian" 1in nearly identical
terms to the 1851 (Québec statute.(50) In 1869, one year after the first
Act wvas éasssed; the definition was changed to remove status from both
Indian women who married non-Indian men and their descendants.(51) This
greatly reduced ‘&he numbers of mixed-bloods recognized as 1Indian under

the previous Act.(52) The same Act dealt vith enfranchisement and removed

the effect of most of the legisla't).on from any Indian man and-.hié famly

"(spouse and children) who became enfranchised. For example, lands

allotted to an enfranchised Indian were in the form of a life estate but
upon his death they 'passed as a fee simple to the children.
The Federal legislation was again altered 1n 1876, with the first

comprehenslve Indian. Act.(53) An Indian was defined as
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"First - Any male person of Indian blood reputed to belong

to a particular band *

Secondly - Any child of such person

Thirdly - Any woman who is or was lawfully married to such

a person”.(54)
Illegitimate children were excluded unless they had shared 1in benefits
with tﬁe consent of the band for more than two years in the distribution
of benefits intended for band members. New groups of persons were
disallowved status as Indians: persons wvho travelled abroad for more than
five years, treaty Indian women who married non-treaty Indians, and\Metls
wvho participated 1in 1a£d allottments. At the same time the right to
;e51de on reserve lands was tied to aéceptance as an "Indian" under the
terms of the Act. This meant that exclusion from the narrow parameters
of the Act's definition meant physical isolation from the i1ndigenous
community.

The next major change 1n membership criteria took place with the
1951 revision of the Indian Act.(55) It removed many of the bureaucractic
accretions which had accumulated over the years as the degree. of

government involvement 1in Indian life had increased. An Indian Register

vas created of persons with the legal status of "Indian" for purposes Of

Federal departments. Persons who belonged to a band recognized by the

3

government were placed on a Band List, and individuals without a band
vere recorded on a Gene?al List. Bands were given the flght to protest
the deletion or addition of a specific individual on ei1ther the Band -or
General Lists.

The 1dea of a "base populakion" which possessed status has existed

f

since the earliest Federal Acts. The 1951 Act was intended to only

.replace the various lists of Indian persons scattered among several

departments of the Federal government with a single comprehensive one.

In reality the base population shifted away from the historical
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definition of “Indian” to a population purely delineated by a
bureaucratic formula. The historical definition had relied on a "base" of
the pre;existing indigenous community. While the 1951 definition
provided for Band input, the primary responsibility for determining
status lay with the government. 1In practice, the enrollment procedures
p;oduced 1nequity and confusion ;s persons Wwere omitted from the new
roils{(56) The enrollment procedure remains the criteria for
1dentification as a "status" Ind:ian in Canada to the present day.

1/ Since the 19th century fhe thrust of legislation appears to have
beeg to limit the number of "status” Indians, and consequently removing
their right to reside on Indian "reserves”., The reserves came to be seen
as 1slands of "Indianness", and it could be argqued that i1ndividuals were
excluded to encourage their incorporation into the surrounding society.
Today there are many persons without official "status®, but who identify
themselves as Indians.(57) Recently; the government of Canada has made
considerable efforts to design a more equitable system which incorpbrates
the views of native peoples themselves. These policies are con51de;ed

further in this discussion, but for the moment the legal framework for

indigenous membership in Canada remains as described above.

(ii) Mixed Bloods and Metis

Canada's attitude towards persons of mixed Indian and European blood
has traditionally appeared-tozjbe to assimilate them 1into the dominant
soclety whenever possible.(58) By the second half of the 19th century,
legislation in Québec only considered mixed-blood persons as Indians if

they resided vwith the Indians, or implicitly self-identified with the
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Indians and were accepted by the native group.(59§ As the 19th century

progressed - the numbers of-mixed-blood’bersons who qualified as "Indian"

under provincial statuteg, or Federal legislation after 1867, was sharply
\ . - & . .

»

curtailed. (60} For the- most part these persons were "excised" from the

Indian groups, and it would seem, expected to’assihilate into the
dominant society.(61)

There were 1instances of specializ;dh‘arrangemen£s for mixed- blood
persons 1in some'regions, such as the Prairies. (62} In the plains.réglons
the Metis came to identify themselves—as a separate and distinct people
and played a decisive political role in the foréation of the province of
Manitoba.(63) At the end of the 19th century Canadian government policies
suggested that the Metas were considered to possess Indiaﬁh rights
enabling them‘ to claim interests in the terrlto}y of the‘ Rupert's Land
purchase. (64) The solution was »the *land scrip" system by which some
Métls were granted "scr;p" for lagd in return for their abandonment of
Indian title claims. Individuals who ‘accepted the "scrip” were removed
from the definition of "Indian’ in the Indian Act.(65)

Other mixed-blood persons retained an indigenous pattern of life and

when the government introduced 1land cession vtreaties into the West

v

(1871-1923) many “"half-breeds” were included. In some cases they were

considered as Indians, while 1n othefs they were treated separately by

memoranda which provided for the adhesion of Metis groups to Ingian

treaties, (66)

-

In particular, programmes _administered@ by "several provincial

governments have specific references to Metis. For éxample, the Alberta

Metis Betterment Act defines a Metis as a person of mixed bloodh‘not less
than one-quarter Indian blood; who is hot an Indian’accordfng to the

>

Federal Indian Act.(67) Legislation on the provincial level typically
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involves economic programmes or special access to social services.
Hovever , there is often what appears to be an assimilationist goal as in
Alberta where farming colonies vere established along with community

trust funds to encourage the settlement 'of Metis peoples.(68)

(1i

[

) Inult

A}

The Inuit i1nhabitants of Canada's northern regions are not "Indian"

under the Indian Act, although they are considered "Indian" for the

’

purpose of Federal jurisdiction under the Constitution.(69) Due to their

i1solated position, and the traditionally low level of outside

interest i1n their regiohs, the Inuit did not deal extensi with the

Canadian government until ‘the present century. For a long period their

cogtacts with tﬁe white man wére limited to occasional visits by whaling
|

i

ships, missiona ies, and traders who did not alfer the internal political
structures of Athe Inuit. Only in the present century has the C;nadian-
govennmént pro%ided full social services ;o the Inuit.(70) As a result
they escaped ﬂLhy of the problems created by the dominant bureédcracy in
the south. This may have also contriSuted to the strength éf their~

culture and language which has been given a better chance than many oOther

native languages to survive as a regularly spoken tongue.(71)




d. Recent Developments in Canada Relating to embeféh}p

of £ajor importance to recent developmentg relating to indigenous
membership has been the settlement by agreefient of many long-standing
land claims in canada. The Canadian goverpment's policy regarding land
claims ﬁas undergone considerable evolutZon in the past 20 years. While
there were efforts dﬁting the 1960's t create a mecha#lsm to settle the
" claims, this movement was essentially brought to a halt by the -1969 White
Paper on Indian policy.(72) However, in the early 1970's the Federal
government altered its policy 1in lresponse to a number of factors,
including the political debates which followed the 1969 wWhite Paper. A
major factor was ihe implicit acknowledgement ;f an aboriginal tltie in
Canadian law by the Supreme Court of Canada in Calder et al. v. The Queen
wvhich is-discussed 1in greater detail further below.(73) Although it
occurred after the Canadian policy tovards land claims had already begun
to change, the injunctive relief gfanted te the James Bay Cree of Québec
against the James Bay hydro-electric devel;pment was also a contributing
factor.(74) The granting of the injunction was based on Québec's failure
to fulfill 1ts statutory duty to extinguish aboriginal title in the
territory transferred to Québec in 1912.

The settlement of land claims based on outstanding aboriginal title
can be seen as an extension of the earlier treaty process begdn in the
18th century. The term "treaty process” refers to the agreements betweeg
the érown and native political units, designed primarily to obtain the
surrender by natives of the possession of ia#ds required by the Crown.
However, the land settlements of the past depcade are no Jlonger simple

documents for land cession. They also attempt\to determine which aspects

of native autonomy will be relinquished to the dominant society, and
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which ones are retained by the indigenous 92?“P' Within this framework
the benefits from present compensatlon‘ money and futuré economic
development ‘are retained by  native collective entities. Thus the
question of membership has again become imporéant bécause the
collectivity controls the benefits used to the‘advantage of an identified
group of beneficiaries.(75)

The process of a comprehensive 1land settlement does not inevitably
mean the SﬁSpEﬂSlOn Lof the administrative structures of the Indian Act.
The agreeaegis may preserve the traditional subjective definitions of the

Act buﬂ« then create parallel structures.(76) As the creations of

s
negotiation between natives and govgrnments, the land settlements
compromise between purely objective or susggétiye definitions. |
For example, the James Bay and Northern Québec Agreement was
intended to extinguigh remaining aboriginal title over much of northern
Québec. (77) Membership 1in the native communities involved 1is important
for two reasons. .First, the agreement creates new institutions of local
government to allow the natives a degree of self-government and
self-management of social services such 'as education and health.(78)
Participation in local political life depends on community membership.
Second, access to the monetary and oOther benefits of the agreement are

limited to defined beneficiaries.

For the Cree beneficiaries the agreement has employed a base

population created from the Indian Act band lists. Further members were

added by the use of a racial definition "~combined with resiﬁency
requirements and g;oup acceptance. The new lists provide a point of
reference for future beneficiaries wunder the agreement. Ancestry is
included as a criteria but a specific degree of blood is not stipulated.

Instead a subjective criteria 1s used by reliance on acceptance into a
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Cree community as well as some degree of Cree ancgstry. In the case of
the Inuit beneficiarjes a base population list had to be created. For
recognition of the social differences between the Cree and Inuit
signatories, the agreement uses different criteria for membership in the
different peoples.(79) Agreements signed since the James Bay accord adopt
similar methods to determine membership. However, in each case different
criteria are used to adapt to different groups, as was the case with the
agreements with the Schefferville Naskapi and the Western Arctic
Inuit.(80) (81}

The land settlements are c0mpro;1ses between the 1ndigenous éroup
and the dominant society represented by the government. Each side 1in the
negotiation process must remain flexible to achieve a consensus. Far
example, racial ancestry has been traditionally rejected as disciminator
by the government. Often it 1s regarded as vital by the indigenous
nations. The dominant soclety may be obliged to adapt some of 1ts own
traditional values 1in order to reach a compromise with natives on the
lésue of membership. Evidence of a certain willingness to do sO <can
already be seen in section 25 of the Constitution Act,1982 which shelters
rights which pertain to the aboriginal peoples from anything in the
Charter of Rights and Freedoms which might abrogate or derogate from
them. E

The land settiements are geographically lim;ted t¢o areas where the
government or courts acknowledge the continued existence of aboriginal
title. As a result, the settlements are unavallable for most of Canada's
indigenous groups. The best hopq for these groups 1is the ongoing
constitutional process and the debate over self-government for Indian

peoples discussed in the next section.

A major change in the Canadian constitutional process occurred with
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the 1981 agreement of the three Federal political parties that the
Constitution should recognize the "aboriginal and treaty rights”. The
events of 1981, with the omission of an aboriginal provision in the
Federal-Provincial constitutional compromise, and then its restoration
through political pressare, proved the precarious nature of the
1nd1genous Lnterests and the importance of constitutional
entrenchment.(82) Section 35 of the Constitution Act,1982 enshrines
aboriginal rights, although 'its content and meaning will undoubtedly
provide many more years of debate and negotiations.

The 1ssue of membership determination 1s closely tied to the issue
of self-government. One particularly contentious 1ssue has been the
equality of native men and women, both 1in terms of th; Constlfutlon's
provisions on aboriginal and treaty rights, and 1in ;erms of the
discriminatory provisions Of the Indian Act. The Act's discrimination on
the basis of sex have been widely denounced by both Indian and non-Indian
women, However , this discrimination, which originated from the dominant
society, is now defended by certain native organizations. It led 1n part
to the lack of an agreement at the March 1984 Constitutional Conference
of First Ministers on the Rights of Aboriginal Peoples.(83) Some argue
tﬁat such discrimination protects racial purity and cultural integrity
while others view it as another unilaterally imposed membership ‘criteria.
Former Prime Minister Pierre Trudeau, the Minister for 1Indian Affairs,
and the Minister of State for the Status of Women committed the
government of Canada to eliminate .sexhal discrimination under the Indian
Act. (84) The equality provisions of the Charter of Rights and Freedoms
come into force in April 1985 and’will override conflicting provisions of

all other Canadian leglslatlon.(BSf

- A related point is the issue surrounding the 1983 Constitutional

N
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Accord on aboriginal matters. It amends section 35 of the Constitution

Act 1982 to ensure equal access to aboriginal and treaty raights by both

3

men and women - the so-called "equality clause™.(B6) The partlcléants at
the 1984 Ottawa First Ministers' Conference were unable to reach an
agreement on the larger 1ssue of" whether the equality amendment to
section 35 of the Constitution Act,b1982 would be sufficient. They were

also unable to agree on the other major 1ssues on the agenda which

included the structures for 1implementing native self-government.

However, 1n June 1984, the Assembly of First Nations  which
. .
represents the "status" Indians of Canada reached an agreement 1n

principle on the removal of sexual discrimination from the Act.
Legislation to this effect was 1ntroduced 1in 1984 1nto Parliament,
although 1t failed to receive the consent of the Senate requiring a
revised version to be re-introduced 1n 1985, with both pileces causing new
controversy as to which persons should be granted reinstatement of status
lost through past discrimination. (87)

Membership is an 1important element in recent moves towards greater

’

Y
political autonomy for Canada's Indians. The Report of the House of
Commons' Special Committee on 1Indian Self-Government (Penner Report)
recommended that \

"...as a principle that 1t is the rightful jurisdiction of-
each Indian First Nation to determine 1ts membership
according to its own particular criteria. The Committee
recommends that each Indian First ©Nation adopt, as a
necesary first step:to forming a government, a procedure
that will ensure that all ''people belonging to that First
Nation have the opportun1t§'of participating 1in the process
of forming a government, without regard to the restrictions
of the Indian Act."(88)
' t

The Federal government's response to the Report agreed with many of the

committee's basic recommendations.(89) The proposed legislation to grant

-

Indian self-government within the Federal government's constitutional

.t
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competency also reflected a willingness to leave membership questions to
the proposed "Indian Nations". However, certain standards were to be

respected- the Canadian Charter of Rights and Freedoms, 1international
Am;ovenants on human ryghts which Canada has signed, and £he existing
membership of 1individuals in bands recognized by the Indian Act. (90) If
the‘proposed legislation, or one similar to it, 1is ever passed by the
Canad1an‘Parllament, 1t wi1ill be a significant step forward in according
autonomy to natives 1n the area of membership.

The most recent step by the Canadian government 1is a new Bill
introduced 1into Parliament to amend the Indian Act to remove the
discriminatory effect of section 12(1)b.(91) Thé amendment would also
reinstate most individuals who had previously lést their "status", either
due to ﬁarrlage by status women to non—staths men, or for other reasons.
The Bill 1s noteworthy for another reason in that 1t contains a
signlflcant element of 1ncreased autonomy for Indian Bands over

“ -
membership. While the government will retain control over determining

“status" for purposes of the lndian Act and 1ts programs, Bands will be

- : {
given the-opportunity to have increased powers over membership criter:ia.
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2. LAND AND OTHER ECONOMIC BASES OF INDIGEROUS PEOPLES

a. Historical Conflict Between Dominant and Indigenous Societies

The earliest European contacts with North America's ' native
inhabitants were largely peaceful. In Canada the French 1initially had
only small gsettlements and trading posts to trade natural resources; such

as furs, from the Indians. "Over time the Europeans in FNorth America

sought to exclude other colonial powers with larger colonies of settlers
to protect territorial claims.(92)

Early European policy towards the Indians' use of land and other

-

resources ‘was a pragmatic one. Numerically small, and restricted to the

——

setﬁlementgk”éieng\the eastern coast of North America, the French in
\

t T—
Canada and the English to the south did not initially 1interfere with

native resource use.(93) The sovereignty to the newly colonized
territories vas considered to be European, a process discussed 1n %urther
detail below. However, the Indian possession of land waé left undisturbed
until new areas were required ;nd purchased by Europeans for settlement.

It 1s not certain that there was a unified legal theory behind th?

17th and 18th centuries practice of land purchases until much later.(94)

Eal

The primary rationale for the policy of land purchase, particularly of
the British, was to limit  possible friction with the aboriginal
inhabitants.(95) However, by the last;half of the léth century, when
Britain and France were 1n competltﬂtg for the allegiance of 1Indian
tribes, English policy was to restrict ;ccupation of Indian land; without

prior authorization by the Imperial Government. For example, an English

Privy ‘Council proclamation i1n 1761 forbade American colonial govenors
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Following the British Conquest’ of cﬁnada, and its cession by France
in the Treaty of "Paris, ‘tpe right to purchase Indian lands 1nsiée and
'sutside the newl& acqu1red'Proyince of Québec and other speélfled ﬁrltish
possessions~ was explicitly restricted éo, the Crown by the Royal
Proclamation oOf 1763.(97) * There remains dlsagreement as xo the exact
territory cove;ed‘by the ProFlgmat1on’s terms regarding the purchase of
Indian lands.(98) Its purpose was to regglate the pﬁrchase of Indian
lands, and banned any furghér unauthorized settlements. Indian‘ tribes
were to be encouraged to give up possession of traditional lands by the
inducement of 1land grants, annuitiegfof goods and money, and 1in some
cas;s, the preservation of hunting, fishing, org trapping on traditional
land;." In the 1later 18th and early 19th centuries the £r1tlsh colonial
governmgnt used the;e treaties to make modern Ontario available for
settlement. (99) . >

The general process -by which the native 1nterest'iq\unoccup1ed Crown

land was extinguished through treaty was continued thr%ughout the late

19th and early 20th centuries. 1In this }atgp/perfoa the treaties were
negotiated by the Canadian government, often on lands which had never
been the subject of the Royal Proclamation.(100) The limited territory to

which the Proclamation stated:that it "applied to argues against the view

that these later policies were 1intended to carry out the Proclamation's

terms. However, whether treaties were negotlateq to fulfill the
. &«
Proclamation or were merely government policy, they resulted in the

!

setting aside of 1lands for the exclusive use and occupation of the

Indians. These parcels of lands were called "reserves" and reflected a

. policy which had existed to some extent since the earliest European

o
settlements 1n Canada. (101) In addition, traditional patterns of
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resource use were~often presumed for the Indians on the territories

surrendered by treaty, s0 long as they remain unoccupied Crown land.

After Confederation the new Federal government began an ambitious

«

plan to remove whatever native interest existed 1in vacant Crown lands

from the Northwest through treaties. These "numbered treaties" were

signed by various Indian tribes &nd allowed for the settlement of the ~

Western Prairies region. Documents of the time noted that the main

concern of the Indians was that their econgmlc base be preserved even
though traditional lands were being vacated to allow for settlement.(102)
I; must be recalled that hunting and gatheflng activities in the 19th
centur& meant the full economic use of land to the Western Plains
Indians. In\the 20th century the full use of the resources could 1include
the mineral and oil wealth, as well as ‘more traditional mean; to exploit
the resources. (103)
N

One consequence of the historical process was that many natives came
to occupy lands which are economically marginal 1n terms of the 20£h
century. Under the numbered treaties natives were to be consulted on the
setting aside of reserves to retain traditional hunting and fishing areas
along with their v111age§.(lb§) In other cases reserve lands were chosen
on their behalf by government officials based on the assumption of their
use for agriculture.(105) The c¢reation of the reserves for 1Indians 1in
Ontario, Québec, and the Maritimes took place in the period from earliest
contact until the 20th century. In some cases lands were assigned to
natives for settlements, in others to third parties for the, benefit of
tﬁe Aatlves, and 1n someé instances lands were purchased by the colonial
or Canadian Federal governments for the use of Indians.(106) Regardless
of their method of creation, the reserves enabled some traditicnal Indian

s

culture to survive 1in distinct areas, often by their 1solation from the
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Euro-Canadian urban centers.
It 1s also possible, however, to characterize the reserves as

locations where the Indians vere more easily subjected to government

control. 1Individuals were free to leave the reserves, but in doing so

they lost certain benefits tied to residency, and vere exposed to
possible assimilation by the loss of contact with their community.(107)
The major problem today is that many of these lands are unsuiltable for
any economic use other than hunting and gathering act;v1tles. As a result
many reserves cannot support _present native populations with | a modern
standard of life.

By the 20th century, government extinguishment of the native
interests termed variously as "Indian" or "aboriginal” title through the
use of treaties was largely completed 1& most of Western Canada.
However, unextinguished aboriginal title 1is still claimed by the Indians
to have survived 1in parts of British Columbia, the Maritimes,6 Labrador,
and along with the 1Inuit, much o©of the Yukon and Northwest
Territories. (108) The concept of "aboriginal title" 1is dlscusséd irn
greater detail further 1n this discussion. In the northern territories
comprehensive land settlements are being negotiated to extinguish such
title and continue a policy dating from the Royal Proclamation, even 1n
areas like the Northwest Territories where the Proclamation pfobably
never applied.(109) -

In conclusion, the competition between aboriginal and Euro-Canadian

societies for land was relatively peaceful 1n Canada. However, as

settlement expanded the traditional native uses of land became difficult

or impossible 1n settled areas. §he exception, of course, would have

5,
been Indians which had prev1ously_ﬁollowed, or had adopted, a settled

agricultural or urban lifestyle. Today, the traditional use of lands for
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hunting and g¢athering activities 1s restricted to areas away from
agricultural or urban centers. However, these activities can be
endangered as resource exploitation grows in the more isolated reggons.
Both the possible ecological disturbance and the soc1a1'changes attendant
with large scale economic development can threaten traditional natlv;

life-styles, including customary resource use.

‘\
- £ .
b. Sovereignty Through Discovery and Effective Occupation

In the Island of Palmas case, Judge Huber rejected the position that

discovery alone gave a complete t1tleﬁef soverelignty to a dlscovering
State.(110) " The correct test was whether the State could demonstrate
effective occupation of the lands in qﬁestlon to the exclusion of other
States. In the case of &anada effective occupation in the sense of
agricultural exploitation was limited by the types of 1land available.
However, the extension of governmental authority has proceeded since the
earliest days of European colonization and continues with the sovereignty
claims over the Arctic waters.

The concept of native title to land 1n Canada has drawn upon both
international and British law and colonial practice. The sovereignty of
the colonial powers was based on their effective occupation of the lands
"discovered"” 1n the 17th-19th centuriles.(111) It can be argued that a
COlO?lal Crown's claim of soOvereignty over terr1£ory automatically
ext15§u1shed the property rights of the 1nhabitants, and therefore no

aboriginal title remained once a colony was established.(112) This

assumes that native property rights were incompatible with the
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over-tllding political sovereignty of the Crévn.

The view of the Canadian courts has been to accept the proposition
that some form of aboriginal title or 1interest in land surviveé the
initial assumption of sovereignty by European colonial powers.(113) There

are major debates in the courts, however, as to the continued survival of

such 1interests, and their characterization 1in Canadian property law.

While the native-lﬂhabitants of Canada at the time of discovery lacked
the full European sense of state sovereignty they still exercised some
degree of territorial possession. The Crown's sovereignty represented an
over-riding power which diminished the natives' rights 1n land, but

initi1ally left their rights of occupancy and possession unaffected.(114)

In situations where lands were settled with the Crown's consent, it was

deemed that the Crown had implicitly extinguished any aboriginal title as
the right to occupy and use the 1land by traditional means. This power
also meant that in Canada the Crown retained for 1tself the exclLsive
right to deal with native groups in order to extinguish remaining
aboriginal interests 1n land. However, where they survived the natives'
rights were 1nherent in theilr prior possession and traditional use of
lands, as opposed to being granted by some higher political power.(115)

Leaving aside the question of where the native interest in property
originated, there is the potential problem of the two "sovereignties" to
deal with. Sovereignty is used to refer to a colonial State's "external"
soverelgnty over new territory. It involved international relations and
the right to exclude the interests of other States. The “internal”
sovereignty claimed by the natives would have encompassed their
self-government, and whatever property rights or interests are contained
in the term "aboriginal title".

The process of discovery and occupation can be characterized as a

\

'.\
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cloak of Crown sovereignty cast over the native political institutions
which left them intact. -It is akin to the concept that the natives were
left with possession of their lands, but their rights were diminished to
the extent that the underlying title or sovereignty shifted to th;
European <Crown. One example of this over-riding sévere1gnty was the
British Crown's ability to restrict sales of the possession of native
lands to 1tself.

In this analogy, the Crown diminished the native "sovereignty" by
removing whatever International personality 1% may have possessed, but
left some degree of internal political control with native groups. It
should not be forgotten, however, that whatever interests‘ or powers had
beep possessed by the natives'were forced to retreat before the Crown's
over-riding power; their sur;ender to anv‘“irr951stible force".(116)
Sti1ll, 1t can be argued that other aspects of the natives' "internal”
sovereignty, 1n addition to their possession and occupation of unoccupied
lands, could have survived until superceded by the Crown's force.

In the classic case of Campbell v. Hall decided in 1774, the British

courts echoed the concept of 1international law that the laws of a
congquered people remain 1in effect until altered by the (new
Sovereign.(117) More recently the Judicial Committee of the Privy Courncil
reached much the same conc¢lusion in the 1921 decision of Amodu Tijani V.

Secretary of State of Nigeria. (118) They stated that even where the

polltical sovereignty 1s altered the native oproperty interests are
pre;erved and that one should not assumer that ‘“"general words of
cession...related primarily to sovereign rights” wvere intended to daisturb
pre-existing titles.(119) There are numerous cases from Africa and other
colonial territories where the 1imposition of British colonial rule,

whether by conquest or other means, was held not to affect native
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propérty laws and interests.(120)

In each colony legal concepts of the colonial powers were adépted to
accomodate lhe native prope;ty laws. 1In Canada,  native éroperty rights
were called “usufructory” Interests in an 1imperfect attempt to describe a
non-European idea through European legal concepts. In essence the term
"usufruct" described tﬁe natiye right to use and occupy their traditional
lands which rested as a burden on°the Crown's seisin in fee. The rights
survived until they were either negotiated away to or were adversely
affected by thﬂ Crown. Beneath the native interest was the underlying
Cfown title vhich reflected the "external's/or international sovereignty
exerc1sgd over‘the ¢olony. 1In Cﬁnada,’ re lands were often reserved for
the use of the natives, their/tltl remained‘ vith the Crown, but they
bore a usufructory burden to the bghefit of the Indians for whom they had
been set aside. These matters aQe furthered examined 1in the discussion
of "native title” wﬁiéh follows. ‘ M\

Another challenge to the British legal system was the concept of
collective title or rights to property. 1In nearly all parts of their
colonial empire they encountered legal systems where 1land was 'held in
common for a village, tribe, or nation. The concept has proven difficult
to incorporate into British law and the approach taken in Canada was that
_the Indians do not own their reserve lands. Instead the lands belong-to
the Federal government aqd are "reserved for the 1Indians”. The
usufructory interests of the Indians are then egxercised 1n a collective
fashion. It 1s also acknowledged that where unextinguished aborlqina{
title exists it has a communal character., It should be noted that
collectivé‘bwnershlp of interests i1n 1mmovables is not entirely ;anovn
to the cammon law system, as was shown in the decision of the English

Court of Appeal in New Windsor Corporation v. Mellor.(121) The decision
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is also of interest for acknowledging that collective proprietary
interests can be defended as an "historical customary raight".
For the reasons set out above concerning the Crown's over-riding

power of sovereignty, both in terms of the power's territorial and

~ political aspects, most natives do not argue for complete sovereignty in

the sense of a State. Instead, they <¢laim some form of aboriginal title,

generally as traditional use,and possession of unoccupied land where the"

N

title has survi&éﬂy and apf inherent right to self-government. Natives
also érgue that an asbééf of their interest in land is the full use of
the naturai resources as a logical extension of traditional economic
uses, such as hunting and fishing. The problem encountered by aboriginal
claims to fullluse of natural resources is discussed in further detail
below. -

There aré, however, difficulties with the argument that some form of
native political "sovereignty" could have survived the process of
Canada's colonization and develgpmg;t. In fact, the argument may face
even more obstacles in Canadian 1law than the survival of aboriglnal

interests in land.(122) The ifsue of 1inherent self-government for natives

is discussed in further detail in a later sectian.

c. Native Title in Domestic Law - Canada

The characterization of the aboriginal interest in land has proven

to be elusive for both Canadian courts and jurists. The logus classicus

in Canad1an.1éw with respect to native title to land 1is the decision of
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St.Catherine's Milling and Lumber Co. v. the Queen.(123) Along with other

decisions of the Judigial Committee of the Privy Council, it held that
the base title of all land in Canada lies with the C;own.(IZQ) Due to the
federal organization of Canada the Crown 1k divided into Federal and
provincial jﬁr1sdiétions. “Lands resgrved for Indians" are a Federal
respon51511t§ but once the nagive glghts are extinguished the lands loée‘
this status and revert back to the underlying provincial title.(125)
Native land righté create a burden on the undérlying prov1nc1;1 interest,
but a burden which can-only be surfendered to the Federal Crown.

The title 1njqnestion“in St.Catherine's vas the interest recognized
' by the Roygl éréclamatlon of 1763. The case dealt with lénds‘surrendered

by freaty with‘Indians. 1In a frequently quoted and debated passage, ‘Lord

watson stated that

- R

"...the tenure ,of the . Indians was a personal and
usufructory right, dependent upon the good will.of .the , "
Sovereign".(126) ‘ '

However, the Privy Council declined to express an opinion on the "precise

_quality of the  Indian right", beyond the statement that it was a "mere

17
burden" upon the C(rown's "present proprletary estate in the land".(127)
The Privy Council applied the . same concept in the Star Chrome case to
lands set aside as an Indian reserve in Lower Canada pursuant to a

A

,prejponfederation“statutq of the Province of Canada.(128) While all of
3 - )
its attributes are not agreed upon, aboriginal title can be characterized

as having at 1least certain aspects; 1t 1is a right like a usufruct over
N f -

the seisin fee of the Ciown, it suffers from a restriction on alienation

and can only be surrendered to the Crown, it is susceptible to 1im1t$t10n

by unilateral acts of the Crown, and 1t has a communal character.(129)
Canadian courts have examined the question of aboriginal title or

interests in lands 1in several vcontexts. As with the case of
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St.Catherine's, they have considered what right or interest was bglng
recognized by the Royal Proilamatlon, and whether the\Proclémation only
recognized or actually created'naéive interests.(lsO) The “rights of the
Indians 1n the reserves created by governments has also been

considered.(131) In addition, some reserves were established by statutory
instrument rather than treaty, or by grants to third parties to the
benefit of the natives. As noted above, the Proclamation had only

limited application 1n Canada, and some natives look to such statutory

instruments to recognize, confirm, or create some interest 1in the lands

- '

they occupy.(132) Finally, there 1s the concept of a common law interest
in’ Canadian 1ands.(i33) The common law is arqgued in cases where some form
of aboriginal title or right 18 clalmed; but there 1s no statutory or

other instrument like a treaty to confirm 1ts existence, and pérhaps in

part to define 1its contents. In each of these situations different
considerations are raised by natives claxylng an interest 1n land or some
related economic right.

There 1s also debate about whether "usufruct" 1s an appropriate
method to describe the aboriginal interest in land.(134) For example, the
agreements on natural resource transfers between the Federal and Western
provinces ensured that the title to 1Indian reserves rested with the
Federal government when the lands and resources were transferred to the
provinces. However, the agreements referred either to the reserve lands
being held "in trust", or else were silent on the 1issue of the
usufruct.(135) The concept has alsp come under some Jjudicial criticism
for the 1imperfect use of the "usufruct" as an analogy for the Indla@
tenure in the reserves.(136)

Judicial acknowledgement of the existence of a ,6 native title 1in
Canadian lav 1s only-one step, since the rights which arise from that

B
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title are still’ debated. Some judicial decisions have suggested that the
Indian 1interest prior to its surrender or extinguishment by treaty, 1s
limited to traditional native use of ) lands, such as hunting and

fishing.(137) Many Courts have referred to the natives' rights of

"possession” Or similar concepts, rather than full

’

"occupancy”, "use"
ownership as understood in European and Canadian law. These are also two
uses, along wvith trapplng, in some cases, most commonly identified by
treaties as surviving on unoccupied Crown land the surrender of Indian

possession. In Hamlet of Baker Lake et al v, Minister of Northern

—

Development et al. the i1ssue was whether unextinguished Inuit aboriginal

title existed 1in a. part of the Northwest Territories, and whether the
t1t1; included "surface rights" under applicable mining legislation.(138)
The Federal cCourt's Trial Division stated that a title did exist, and
that 1t had survived the legislative changes of three centuries. It was

described as including "...the right freely to move about and hunt and

but npot to encompass the surface rights to

14

fish over [the territory]..."
that region. ,

while some native groups view the preservation of traditional
lifestyles aé primary, others claim that rights to resdurce use should be
defined broadly, rather than as a specific activity such as hunting or
fishing. It 18 argﬁed that these were suitable a§£1v1ties for the 18th
and 19th centuries when most treaties were entered i1nto, but they are ﬁow
inappropriate for the basis of native economic development. The argqument
of "full economic use" is made both in terms of unextinguished aboriginal
title, and as part of the economic rights oﬁ unoccupied Crown lands which
the natives claim were preserved by some treaties.

Perhaps the most 1important recent Canadian case toO consider native

title was the Supreme Court Oof Canada decision in Frank Calder et al v.
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The Queen.{139) The Court split in a 3-3-1 decision on several 1important
questions, 1including the existence of aboriginal title 1in British
Columbia, the application of the Royal Proclamation, and the survival of
aboriginal rights after the colonization and settlement of British
Columbia.(140) An 1important point of disagreement 1in the Court was the
applicability of the ROyal Proclamation's protection of aboriginal
interests to the territory of modern British Columbia.(141) One group of
three judges, fepresented by Mr.Justice Judson regarded the Proclamation
as inapplicable to a region which was not even British terr1£ory in 1763.
The other view, represented by Mr.Justice Hall, regarded the recognition
of aboriginal title as a government p011c§ which applléd to a;ﬁ British,
and then Canadian, territories - the 1dea that the Proclamation had
"followed the flag". However, both judgements representing the six
member bench, can be interpreted to affirm the existence of a common law
aboriginal title, pre-existing the Proclamaglon's protections.(142) The
Court did not, however, directly address thé contents of the aboriginal
title claimed by the natives in the case.

The deciding point of division 1in the Court was whether the colonial
and provincial governments of British Columbia had pursued policles
inconsistent with the survival of an aboriginal title, regardless of 1its
source. Three of the judges, represent;d,—éy Mr.Justice Judson's
]udgemént, rejected the .concept of 1ts surviving the settlement and
granting of lands, while three accepted 1t, and the deciding judge
reached his decision on a procedural point.(143) Prior to the decision
there was considerable ]ud1c£a1 debate of the role and applicability of
the Royal Proclamation in various regions.{(144) The debate has contlnu;d,

both about the Proclamation and the existence of a common law aboriginal

interest 1ndependent of statutory or treaty acknowledgement, and 1in
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British Columbia the Supreme Court decision 1s not regarded by some
Courts as authoritiative due to the lack of a clear majority.(145)
Canadian Courts have continued to debate the existence, and survival
unﬁer government policies and laws, of a common law aboriginal interest
in unoccupled Crown land.(146)

However , subsequent decisions of all levels of Canadian courts have
continued to reflect the concepts expressed by Amodu and Camgblll that
the native 1interest in land, whatever 1t encompassed, survived the
initial change 1n political sovereignty.(147) This has been done either
expressly, or 1implicitly by 1looking to evidence that the 1interest was
extinguished after the 1imposition of the colonial Crown through adverse
policies or by express acts. The door remains open for the natives to
argue that other aspects of their societlés ;uch as sélf-governmént vere
also left intact. Of course, such powers could only survive in the
absence of their express suspension by the new Sovereign or acts
1nconsistent with their survival.

The full charaeter1zat10n of aboriginal title still remains at

issue. As noted above, several courts have suggested that 1t entails only

possession and traditional resource use where¢/s¥ch title has survived., Of

course, natives arguing for "full economi of traditional lands, do
not share this view. Cases dealing with\ claims of aboriginal title or
rights must therefore address two 1ssues;| the characterization of the

title, and 1its survival of subseque and policies of the Crown.
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d. Role of Indian Treaties N

The agreements between the Crown and native political units, at
least after the 1763 Proclamation, were generally used to extinguish
Indian title to lands. However, apparantly the natiwes also viewed them
as a means to obtain government r;cognltlon of other rights, such as
traditional resource use gn unoccupled Crown land. The treaties remain

of great 1importance to many natives whose ancestors entered 1into such

agreements. Potentially the status of the treaties may be altered by the

entrenchment of "treaty rights" in the Constitution of Canada. However, '

7

many questions of interpretation of that provision remain for the Cour;@
/

and future political negotiations. For example, what constitutes a

/
/

/
treaty under the Constitution remains an 1ssue since many agreqments

signed by the colonial French and British Crowns are largely unaffected

vy

by the Federal government's specific claims policy.(148) Th?x policy
permits an admilnistrative settlement of native grievances thét treaty
terms have not been fulfilled: Whatever the effect of the constitutional
reference to "treaty rights",6 the treaties are 1important for the Indians.

Treaties can be characterized 1i1n a number of different ways:
nation-nation agreements, contracts, quasi-legislative enactments by the
government, or merely as moral/pollt;cal undertakings which may be
unilaterally suspended by the Crown.(149) The "natlon—nation" approach

N

has been most forcefully expressed by Chief Justice Marshall of the

“United States Supreme Court in the 1832 decision of Worchester v. State
of Gébrgia.(lSO) In his view the early American treaties were intended to
divide the land between the settlers and the 1Indians, rather than to

supplant the inherent political powers of the /natives. However, the
!

/
Indian treaties should not be confused with inter-state treaties since

,
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they have never been accorded such status in international lav. This does

- N

not weaken their domestic force but determines the forum in which, they

can be enforced.

v
#

The treaties are extremely 1mporta?t to those native groups given an
opportunity to participate in the tréaty process. Natives have argued

that some treaty obligations have not been fulfilled, which led the

v

" Federal government to create a land claims office to deal with specific

claims concerning treaties. Most often the claims 1nvolve the

'

nonfulfillment ©f treaty terms, or else the l6ss of lands reserved for

Indian use and occupation through government policiées or negligence.(151)

“~ -

The treaties play a vital role in the preservation of certain rights

to resource use. This 1s due’ to section 88 of the Indian Act which

provides that provincial laws of general application will apply to

Indians and their lands "subject to treaties and thérlgws of the Federal

~ 1
»

Parliament".(152) Many treaties ensure that native rights to traditional

resource use on unoccuplied Crown lands are not unilaterally suspended by -

~

the provinces, and in this respect the Federal government has come to be
regarded as a guardian of native interests.(153) ’
The most common conflicts have involved traditional resource uses

protected by treaties, such as hunting, fishing, and trapping. The test

dgzopted by the courts has been whether provincial laws i1impalr the status

Or capacity of the Indians i1n their 1i1dentity as Indians, or lands used by—

Indians. as Indian lands. In both senses the Courts attempt to prevent
the application of laws whose express Or implied purpose 15 to restrict

the aboriginal status of 1individuals or 1lands.(154) However, in the

decision of Kruger and Manual v. Regina the Supreme Court of Canadé held
that only ridghts acknowledged by treaty would be enforced against

provincial laws b§ section 88, which argues against the protéctlon of

1
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rights to resource use based only on common law.(155)
While provincial laws have been excluded on the basis of the Federal
nature of Indians and their lands, or by treaty terms, the -‘converse is

noi true of the Federal laws. The -Northwest Territorial Court of Appeal

in Sikyea v. The Queen held that K the Federal government is free to

unilaterally suspend or affect all rights under treaty, 1including the
protection of resource use, as the 1nheritor of the colonial Crown's
absolute powers \;ith respect to the Ind1ansk.(156) The protection of the
treaties by section 35 of the <Constitution Act (1982 may alter the impact
of the decision, but 1t is anc;:her area of concern to natives who rely on
the treaties, .
Thé 1inclusion of "trfaty rights" in the section 35 provisions also

raises the question of what the treaties actually mean. It ‘could possibly

nov be argued that their constitutional protection raises the status of

-some treaties beyond mere moral obligations upon the Federal Crown, or

government policCcy. In addition, the treaties could potentially nowv be
characterized as constitutional documents i1n the sense that the P:ederal

Parliament can no longer unilaterally affect their terms. However K it

should be noted that section 35 protects "treaty rights™, and not the

actual treaties which essentially avoids any potential arguments that it

; recognizes the treaties as con\stltutlonal documents.
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e. Judicial Interpretation of Treaty and Abozig}nél Rights

\

Section 35 of the Constitution Act,1982 links "aboriginal and treaty
rights”, even though they are ’separate but related topics. “"Aboriginal
rights”, as opposed to rights recognlzec} by treaty, must rely on
statutory acknowledgement or the common? law. For aboriginal rights,
thelre are gquestions about their very existence, "in addition to vhat their
content may be. Treaty.ngbts at leas‘t benefit from the existence of

written agreements which make 1t easier for the Courts to define and

protect them.

-However, even the treaty process has posed a problem for both
jurists and the Courts. The .qQuestions have revolved (around how to

characterize the treaties, and then what rules of 1interpretation are

T

applicable to their terms. The later point 1s especially mportani slnEe e A
' . t . N
f - B} LY
circumstances have tgeneral]y altered since the time most treaties were )
signed with the Canadian natives. ) ‘w'“// . R

The Courts have been fairly sympathetic to the Indians in the'{r
attempts to enforce the terms Oof the treabtles, both in"their- literal‘l and
modern meanings. FOr exarple, in R. v. Wesley the court held that there
was no lessening of ‘the Crown's duties and obligations 1f the treaties
vere nét characterized as international agreements.(157) In Pawis et al.
v. zﬁ~ fQueen the Federal Court of Canada said that the treaties were
tantamount tQ contracts which gave rise to a special relationship between
the Crown and the Indian nations.(158) Some courts have been liberal in
their interpretation of the term "treaty" and have stated that it

includes "engagements of  persons 1n authority to achieve the goodwill of

the (Indian) nations”.({159) In addition, Courts up to the highest level

have subscribed to liberal rules of interpretation for the terms of such
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treatires.(160)

In the leading case of Nowegijick v. The Queen the Supreme Court of

;:;ada 1n 1983 1mplicitly adopted a line of American cases vwhich ruled
khat the "meaning understood by the Indians” was a key method to
interpret treaty terms.(16l1) This opens the jurisprudential door to
United States decilsions which state that treaties i1ncorporating “economic

base" provisions, in the sense of hunting and gathering activities, must

Yy £

be given a contemporary meaning. For example, 1n One set of decisions
from the United States Supreme Court "fishing" rights in 19th century
treaties were interpreted to mean a guaranteed percentage for Indian

fishermen of the commercial Pacific salmon catch.(162) As recently as the

1981 decision by the United States Supreme Court in The Montana v. United
States these principles have been upheld. (163) Uhlle‘lt 1s not certain
that the Canadian courts will follow suit, tﬁg decision 1in Norweijick
suggests the direction they may take. The comments oOf Mr.Justice Hall in
the Calder case had earlier suggested that the Indians retalnéd "full use
of the land” which raises the possibility that the “full economic use”
theory will also be applied in Canada.(164; .
While protected to some extent from provincial laws due to section

88 of the Indian Act, treaty rights have not been 1mmune to the

restrictions of Federal law to which the section makes no reference. In

" R.v. Sikyea a Federal statute adversely affected a treaty protected right

to hunt gqame for food 1n the Horthwest Territories.(165) The Court of

Appeal decision 1n the case described the Federal pParliament's passage of

3

a bi1ll 1inconsistent with the Indian treaty right as an

"

...apparent
breach of faith on the part of the government".(166) However, both the
Court of Appeal and the Supreme Court of Canada acknowledged that the

.

Federal Parliament could pass laws -restricting treaty rights. Subsequent
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decisions have confirmed the ability of Federal laws to over-ride rights
created by treaty or recognized by oéher 1nstrument€i.(l67)

There are several areas yet to be addressed by the courts 1n the
interpretation of treaties. A major question is whether land cession
treaties allowed other aboriginal flghts 1nhe;ent in  "internal”
soverelgnty to survive. Decisions on this point w1ll hdve 1mportant
consequences for the future negotiations on native autonomy and the
provision of an adequaté economic ba%e for the native populations. The
indigenous nations argue that the treaties were 1ntended to cede
territory only and left their other powers 1intact. At the same time the
economic rights protected by treaty are being enforced in the courts b&
natives with mixed results as they seek a modern interpretation to the

full use of lands.

The position of "aboriginal rights” in the canadian courts 1s much

less certain than for rights recognized by treaty. As noted above there
18 con51derab1e/ debate on the contents of aboriginal rights, with some
writers and Cou;ts viewling them as only the right of native occupation
gnd traditional resource use on unoccupled Crown land. The source of
such ‘rights 1s also uncertain, with some natives able to rely on
acknowledgements o©f the rights' existence 1n statutes or the Royal
Proclamatloﬁ. Other natives, however, must argue for the existence of
rights at common law,

Even moré'than the treaty rights, native interests which come under
the rubric "aboriginal rights” have been 11m1ted.by both provincial and
Federal leg%s}étlon.‘ Before the existence of section 35 of the

"

constitution Act, 1982 there was no express protection for these rights

-
.

equlvalent to section 88 of the«Indian Act. Conflicts have most commonly

arisen with provincial game <taws, and native claims to traditional
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hunting and fishing rights. In Cardinal v. A.G.Alberta, the Supreme
Court of Canada in 1973 held that provincial game laws of general
appllcgtlon can be enforced on Indian reserves due to a provision in the
Natural Resources Agreements of the Prairie provinces.(168) Mr.Justice
Martlgﬁd, speaking for thevmajority, wént further and uphelq game laws
which apply throughout a province, s0 long as they are of general
application.(169) This was by virture of section 92 of the British North
America Act, 1867 and the Prairie provinces did not have to rely on the
saving provisions of the applicable Natural Resources Agreements. The
Supreme Court of Canada agaln rejected the position that non-treaty

aboriginal rights could not be restricted by provincial game laws oOf

general application 16 1ts 1977 decision 1in Kruger and Manuel wv. the

Queen.{170)

Another concern for natives 1s that *aborig1nal" rights can be read

o

restrictively to limit them to only areas where their existence was
r;cognlzed and affirmed by statute, treaty, or the Royal Proclamatlén. In
the absence 0©f such ;:23§n1t10n, it could be argued that these rights
have not survived. By this ainterpretation, the protection of aboriginal
rights by section 35 of the Constitution Ac§,1982 adds little, since 1t
may only protect the rights which had survived to the present day. Some
support for this point of view 1s found i1n section 35's reference to
protection for "existing" aboriginal r1ghts,7

Liberal i1nterpretations of the term "aboriginal rights" argue ghat
they encompass more than merely rights of occupﬁtlon or tréditlona}
economic uses On unoccupied <Crown lands. It can also be argued that the:
rights can include self-government. Indeéd, even natives whose ancestors
signed treaties have the possibility to argue tQ?t these agreemeht§‘on1y

ceded certain interests 1in land, such as occupation, but left other
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matters of their ‘“internal"” sovereignty intact. These are matters,
however, which wil] have to be explored by natives in future, and may

depend on the wording of individual treaties.

f. Canadian Response to Indigenous Claims

Indigenous economic claims fall 1nto three categories. Those groups
which signed treaties with Canada after cConfederation seek to enforce
obligations in thealr bro;d meaning as understood by the native
signatories. They also seek to enforce the specific obligations under
treaties which may have. been neglected by goOvernments over the years.
Groups which 1inhabit regions 1n which Canada recogn;zes uﬁext1ngu1shed
aboriginal title wuse the land claims process to preserve and augment
their economic bases. In both cases, although-1in paétlcular ‘the second,
possession and exclusive use of land 18 of majJor concern in terms of
economic security and the preservation of indigeﬁous life-styles. The
term “"exclusive" 1s used 1in the sense of restricting resource Uuse to
natives, or recognizing their power to administer the resources.

Many treaties promised certain tangible benefits sguch as undisturbed
hunting and fishing rights and the full use of speciflc alloted lands.
As noted above the Canadian government has attempted to deal with
concerns that promises have npt been honoured through the specific treaty
claims division Of the Office of Native Claims. However, it should be
recalled that many Indians and all Inult never signed agreements. For

natives wvhose ancestors did sign agreements, some find that the treaties

do not qualify under the present government policy to satisfy specific
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claims.

The Federal government has also establigshed ‘ a divison of the Office
of Native Claims to deal with ‘comprehenmve land claims based oOn
unextinguished aborigxnél title. However, the Federal government and
most of the provinces take the position that there 1s no extant native
title remaining 1n the majority of Canada's settled regions.(171) They
point to early peace treaties as acknowvledging the abolition of native
title or to the existence of c¢olonization as inconsistent with its
survival. However , the government has been slow to respond to the claims
of native peoples that those lands were usurped without adequate
compensation.

The 1land claims policy has been wuseful in those regions where
unextlnqmshed aboriginal title 15 acknowledged. The pivotal James Bay
and Northern Québec Agreement has become a model for later
agreements. {172) At the present there are Agreements 1n Principle in
existence for the Eastern Arctic and the Yukon. Territory, while a final

i

agreement for the Western Arctic was recently announced.(173) The

agreements are attempts ‘by the government to extinguish whatever
interests are contained 1n aboriginal title, while natives use them to
prﬂe‘\serve as much of their 1independent cultural and social development,
economic base, and self-government as possible. (174)

A more recent issue 1in terms of economic security 1s the funding of
native structures of self-government.» One proéosed mechanism 1s to
reduce the Federal bureaucracy which admlx;lsters programs for Indians and
to transfer the funds and responsibilities for services to native
institutions of gévernment. In specific areas such as Indian education

the process 1s already well under way.{(175) Problems could arise because

of Federal «control of funding which in theory reduces the autonomy of
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native government institutions. However, even the acceptan;:e of the idea
of transfer payments to aboriginal autonomous structur‘ers represents an
{mportant concession won from the Federal government.

The question of economic autonomy for natives in Canada is currently
being dealt with in a piece-meal basis. There is, however, a:slgnifzcant
effort by the Federal goverrfment to encourage economic 1ndependgnce for
Band governments under the Indian Act. {176) There is also the proposed
transfer payments to Indian units of self-government, although
legislation to recognize such units must first pass Parliament.(177) It
1s significant that they reflect positions express;d in the Penner'Report
on the need to assure native economic autonomy. The Federal government
prefers, however, to deal separately with political and economic
questions in northern la)pd claims due to the uncertain direction of
political evolution i1n the region.(178) Existing land claims settlements
do recognize the importance of assuring econom‘ic independence for both
native individuals and communities, and these early moves by the Federal

government suggest that similar autonomy will be encouraged for other

- .

aboriginal groups.



~y

3. GOVERNMENT CONTROL VS. SELF-GOVERNMENT

Over the centuries the power of native political structures was

gradually eroded by the colonial and Canadian Crowns. In their place was

v

created a bureaucratic structure imposed by the dominant society.(179) It”

.

1s only itn the past tvo decades that policy has been questioned and new

approaches explored. In March 1984 delegates from the provincial,

i

I
territorial, and Federal governments met with representatives of major

native organizations.(180) Their agenda included the 1ssue of native
self-government but the assembled representatives were unable to reach
agreement on 1ts substance or form. To date the main problems have been
the unwillingness ©Of some provinces to accept the concept . that native.

peoples should exercise self-government, and the natives' own difficulty

"3

to present a unified approach to the 1issue. Critics of nataive

self-government point to the dangers of conflicting jurisdictions or

.

N
dimanished levels of social services as a result of increased autonomy.
\

Howeve\\,\these arguments fail to consider the 1mportance placed by the

natives 5:;\ self-government as a means to ensure their continued
collective exystence.

The situatlpgn at present 1s somewhat volatile. Native organizations
AN '
claim self—governmént but are not unanimous 1in what structures to adopt.

%

The Federal governmer\ft«" has stated that 1t will .create some degree of
sel f-government for nati{re§" within the limits of 1ts Constitutiomal
jurisdiction with particular emphasis on .Indians.(IBI) while the creation
of native government structures does not necessarily require thelir
acceptance by provincxal\ governments, t-o facilitate the process

agreements with the provinces are being sought by the Federal government

N
vhen provincial jurisdiction may be affected.(182) Any futur# native
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structures of self-gévernment will® demand that practical de£ails be
settled by negotiation among all -levels of government, The structures
proposed by the TFederal government to 1ncre;se natlve autonomy will not
apply to all indigenous peoples since they concentrate on Indians.

Other g}oups, in particular the peoples of the KRorth, Labrador, and
pa}ts of"»Br1txsh Columbia, retain the option of achieving a degree of
autonomy tﬁfbugh the land claims process.(l183) 1In the North these claims
are facilitated by the absence of provincial jurisdictions and the
relatively wide poOwers available to the Federal government. However, 1in
general, clawms to autonomous native political structures.within the
northern land claims proces; have not been entirely successful. 1In
British Columbia and Labrador there 1ls the additional consideration that
any claims to autonomy must deal with both the Federal and provincial
levels of gové?nment.(184)

There also exists the possibility of an inherent right., of
self-government under section 35 of the: Constitution. Such a right could
have survived the 1imposition of the <C(rown's sovereignty 1in a manner
similar to the survival of.native possession and occupation rights 1in
land. In qeéeral, the provincial and Federal governments have not
accepted the i1dea that section 35 contains such a right, although many of
them have 1nd1catedq their willingness to see a constitutional amendment
on the 1ssue of | aboriginal self-government. (185) While native
organizations argue to the. contrary about section 35, the possible
amendment of the Constitution to provide at 1least a statement of
principles on aboriginal self-government may be the most secure route.
Such an amendment avoids creating a third level of government 1in the

Constitution, and as noted above has the support of several provinces and

the Federal govefnment.

i
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However, there are some advantages to arguing that section 35
contains inherent self-government, since 1t already exists, and natives
vho are i1neligible for the proposed self-government legislation and the
land claims process would have the basis to argue for similar
institutions. At the same time there 1s an 1important difference between
the recognition of 1inherent powers of self-government and the delegation
by the Federal government of 1ts powers to native political structures.
The discussion which follows considers these poilnts against the

background of current Canadian policies and the Constitution.

a. é&Oernment Control and "Self-Government" on Reserves

éanad1an policy has generally denied the 1mportance of an xAherent
power’ of native self-government by mlnlﬁlZlng 1ts role. Legislation to
create  Indian self-government generally did not consider the presence of
traditional forms. As the 1Indian Act and related legislation came to

control more -and more oOf Indian life 1n the 19th century, 1t created

* bureaucratic structures for local government by the Indians.(186)

However, for mﬁch of the existence of the legislation the true power of
government lay with the Indiran Agents and the bureaucracy behind
them. (187) During the 1950's the act was substantially altered to attempt
a greater degree of native autonomy but only through structures approved
by the dominant society.(188) ¢

The Indian Act divides Indians 1nto "bands", either administered by

’

a council headed by a Chief, or by a Chief acting alone.(189) Bands may

choose their Chiefs and Council by traditional custom where they choose

to, or may rely on provisions in the Act for elected Council and
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Chief.(190) The bands are determined on the basis of the reserves set
aside for their benefit, or on the basis of having funds held by the
Crown for'them, or being declared by the Governor-in-Council to be bands
for the purposes of the Act.(191) However, some natives view the
’arrangement as an artificial one 1mposed by the Federal governmen@.(l92)
In many cases ‘the system of government designed for the Indian reserves
served only as a conduit for government policies rather than an
expression of native 1nterests.

The reserve system, with 1ts mixture of elected and. customary
chiefs, and the limited band council powers, has come to displace
traditional native government by diminishing i1ts relevancy. Only with
1solated groups like the Tnuit have nataive political structures been able
to retain a real role. However, as social services were introduced into
these areas 1n the 20th century the same process began, although to a
lesser dégree since the "Indian" bureaucracy was never off1c1a119
extended 1nto the Arctlg regions.(193)

Native self-government under the Indian Act can not be assumed to
represent/true native self-government. While the worst abuses of the
past are over, and the band councils do provide a form of representative
government for status Indians, the councils are not equivalent to even
m&n1c1pa1 forms of Lgovernment. They are nearly totally dependent on
financial resources provided by the Federal Department of Indian
Af£a1ts.(l94) The powers of the bands to pass by-laws 1nvolves a limited

rangé of matterssz+¢195) 1In all cases there remains the over-riding power

of the bureaucracy of Indian Affairs and Northern Development.(196)

Despite the efforts at 1ncreased local decision making by Indian

bands, and the provision of lump-sum funding for a variety of programs,

the system remains one of delegated powers. The matter is complicated by

!
|
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the parameters placed upon the Federal government by its legislative

authority under the

Constitution. At present govérnment policy 1s

y
Al

< ‘ k2
transfer . as much as possible, responsibility for social and economic
o ~

to .

matters to the band level.(197) While this approach has been supported by
most bands 1t does not represent true self-government in the sense of the
1nherent right of the natives to deal vith thélr own affairs. Instead 1t

1s delegated power which depends on the policies® and programmes

of the

Federal government, and above all on the good-will of the dominant
!

soclety. As such these powers +of government could be suspended

unilaterally or restricted by the dominant society.

Such fears are especially current in the area of social dévélopment.

Sone provincial governments have been willing to delegate child welfare

3

and education programmes band level,

to the but retain

the power to
review the policies and practices of the structures created by the Indian

band cotuncils. (198)

The overall arrangement 1s unsatisfactory to the native groups who

feel that they are being given only nominal self-control. " There 1s also
N

i . the fear that acceptance of such programmes may ebdanger subsequent

l claims to self-government as an aboriginal right. The

concern 18§
\ especially acute with the possibility that the section 35 aboriginal

rights could be interpreted in future to include native self-government.

|
| : :
\
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~ b. Inherent Powers of Rative Self-Government

[y ' 5 &
The i1ssue of 1nherent powers of native self-government has only

recently been addressed in Canada 4as art of the general reconsideration
Y P

of aboriginal rights. The United States has 1long recognized such

inherent powers. 1Its Jjurisprudence will cértalnly be considered 1in_
Canadian courts as i1ndigenous groups seek judicial definitions of section
35 "aboriginal rights",. For example, the New York Court of Appeals

commented -
"...The conclusion i1s 1nescapable that the Seneca Tribe
remailns a separate nation: that 1its . powers of
self-government are retained with the sanction of the
state..." (199)

. ., Hovever  the approach taken by that court has not always been the

¥ poiicy of the American federal and state governments. For ‘example, in'
the late 19th century there wvas a concerted effort on the part of
American authorities to abolish native 1nst1tu‘t10ns even where they had
been patterned after the United States constitutional *moqel. It was .

..~ assuymed that such parallel structures slowed the 1integration and

s -

i"‘*\
- - assimilatiord of Indians 1nto society.(200) The majority of native

"~ political and legal institutions which exist today 1in the United States

-

o : - -
are relatively recent and date from the major legislative changes which

; - occurred during the 1930's. - N

- © There 1s a large jurisprudence 1n the United States which deals with °

the problems of the inherent power of the Indian tribes to rule

themselves.(201) This power 1ncludes the ability to pass laws and
* .

. ) . establish courts and police forces for their enforcement. Much of the

case law has concentrated on the problems of 6verlapp1ng jurisdiction

- between the native and American legal systems. However, even 1n this

k]

o
[0
o]
.0
w
~
»



relativg}y liberal arrangement the United States courts have alwvays

acknowledged the over-riding anq "i1rresistible” power of the American

Congress to over-rule native laws and to unilaterally -impose their-

standards. One example was the legislation of the 1960's which i1mposed

standards of cival rights and procedural fairness on thé dealings of the
¢

native governments with their citigzens.(202)

In Canada there were no similar efforts jp" encourage native

" political self-sufficiency outside of the Indian Act until relatively

recently. Indigenous political structures ‘which did not adapt to the
provisions of the 1Indian Act which allowed Chiefs and Band Council
members to be chosen by custom, were either forcibly abolished or were
made ‘Tedandant . (203)

The 1ssue of self-government has come to the foreground within the

Constitution. Section 35's protection of aboriginal rights 1s interpreted

by most native groups to 1nclude an 1inherent right to control their

destiny.(204) 1In general the provincial and territorial gqovernments'

response has been negative, or hesitant at best, even while structures
are being proposed by the Federal government to achieve some degree of
native autonomy.}ZOS) The 1important distinction 1s that the Federal
government proposes to delégate povers to the mnative political units
through' legislation. This means that the units will Ilack 1nherént
jurisdiction - and must oOperate within the parameters of the enabling
statute. In addlplon, there 1s always - the danger' that future governments
may unilaterallf alter the terms of the statute and the povers Of native
governments. ( -
Nagr;e organizations state that the structures and practical details

of t9E1r governments can_be negotiated, but that Canada must acknowledge

t@#’underlylng inherent right 'to self-rule.(206) Similar positions are
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used to justify the natives' inclusion Of political goals within the land

claims. Others argue that the right to self-government "flowved through”

the treaty process after the arrival of the Europeans,lsurv1v1ng as an

aspect of "internal"” sovere1gnt§. This position argues that the treaties:

merely ceded péssessxon to land and whatever was not specifically dealt

with wvas left 1intact. Thus, 1t 1s argued, most native’'political powvers

-

vere_uhtoucped, even after the assumption of over-riding sovereignty .by

the colohial Crown. -

~

There are many difficulties vith native claims to self-government

vhere they are based on Canadian domestic law. The discussion agqye
concerning the survival of aboriginal interests in land and resourc;s
hlghllghis the problem. In any court cas&: 1t wil]l be difficult to
‘overcome the argument that the exlgtence of the Indian Act was entirely
inconsistent with  the survival of any aboriginal right \to
self-government.(207) It could be argued that an aboriginal system of

government without practical effect for over a century could not survive

as a legal right. However,6K 1t could be rebutted by the point that the

-

co-existence of two or more levels of government can be conceived,
vhereas two directly corpeting interests in land are -1mpossib1b.
Likewvise, 1t ralses the.lnterestlng question o©f whether the right of a
minority disappears simply because the majority denies 1ts existence,
Argumerits for an inherent pover of self—governmeﬁt are particularly
critical to dlséerseé peoples like the Metis. The Northern peoples have
the option of either the land clairs process or public government
institutions. The latter case 1s useful 10 natives since they constitute
the majority in the Ngrghves: Territories, and a sizable minority in the
Yukon. Status Indians would benefit from the structures of native

.

government proposed by the Federal legislation, and undoubtedly many

N
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non-status Indians will also benefit from them: However, while the Metis
{c0nst1tute a people recognized 1n the Constitution, they generally lack
the cohesive tefrltorxal base required by the Federal formula for
autbnbmy. This also prevents their eliance(qn the iand claims process.
'AE a result they are unable achieve self-government through the’

existing Or proposed structures. Their only recourse may be to arque for
/T '
.

a right to self-government under section 35,6 either 1n the Courts or
~

through the political process envisioned by section 37.1 of the
Constitution Act, 1982, as amended by the Constitutional Amendment

Accord,1983.

-

&. Self-government ggé‘Comprehens1ve Land Settlemen{ﬁ"

The land - claims process has allowed natives "a new opportunity to
retalin ’povers of self-management 1n a nimber of vital areas. These
accomodations by the governments appear to Abe ranted to encourage a
settlement, and thereby to ensure that remaining aboriginal title 1s
extinguished. The last'decade‘s land settlements provide 1wportant role
models for the native peoples of the south who way'vzsh to emulate their
provisions for native local government, but <ften lack the valaable
bargélnlng lever of unextinguished aboriginal title.

The James Bay and Rorthern Québec Agreement showed the benefits and
potential problems for natives seeking sélf-government through a land
settlement. The Cree and Inuit had to deal wvith two‘levels of government
in Québec and Ottawa. = The compromise between the various partlés'
interests was 1in some cases to establish native self-government on the

model of Québec’'s runicipal institutions, and in others to retaln reserve
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' style government but not subject to the Indian Act’s provisions.{(208)

Siﬁllar}y Cree and 1Inult . school bocards and health councils were
established to provide social services, but which come uqder the
jurisdiction of provincial min1str1es.(209) The shareé game regulation
regipe between natives and the province 1s another example of a bilateral
mechanism.(210) The agreement, and the structures 1t creates, represent a
comprorise between the reticence of the governments to relinquish any

ks

control and the desire of the natives to completely control their
. . \
development. i -

Cne Even greater problems are f{ced by native groups which wish to

establish ethnic governments ‘for thelr territories. The compromise for

E ~ <

the Inmt of _§orthern Quebec was to accept non-ethnic political
structures in return for greater lo;al government\povers. In a sensé the
sacrifice was not a ma)or one since their isclated location ensures that
Inuit w1ll be the majority of the area's population, This may éét alvays

be the case i1n the North and the Inult people of the Eastern Arctic have
. long argued for their own territory called Nunavut.(211) The Federal
‘ government has always refused to consider an :indlgenous province oOr
te;r1tory, although 1t 1s willing to seriously consfdér structures of
public government vhich would essentially serve tHe ségé purposes 1n the
Eastern Arctic.i212;,; Recent moves towvards, splitting the Rorthwest
Territories to create an Eastern Arctic territory with an . Inuirt majority
appear tdb be moving 1in this dlrection.
wWhile there’ have b;en' significant steps forward in the freld of
aboriginal self-government, 1t appears that the native peopies and the
“governments of Canada have failed to agree on a theoretical fravevork to

analyse thelr sometimes competing 1interests. Natives argue that they

have an 1i1nherent right to sel!-government and the land claims progess

Page 61




[
only determines the structures best suited to their needg and acceptable

¥ i
to the dominant society.%The government attempts to dxvofce the 1ssue of

!
..expressly 1nherent self-government from the land "clalhs, and 1nstead

ib;oposes structures i1n the land settlements which will allow native input
ihto decision making in the North. The inclusion of structures of nat1§e
autonomy 1n land claims agreements apparantly 1s to expedite the process
rathér than to acknowledge an 1inherent rlgﬁt to self-government. This
difference of views may produce problems 1in practice. For gxample; the
‘potential conflict over ministerial power to over-rule the decisions of
adminiftrat1ve boards created by land settlements.(213) In such a case
the natives could argue that the boards represent the fulfillment of
their right to self-rule, while the government would view them as
adjuncts to i1ts own structures.

To the present, however, the land settlements have produced the most
tfeasible models 1n existence for native self-government. The success of
the James Bay and Northern Québec and North-Eastern Québec Agreements

attest to the value of these mechanisms even 1f they do not expressly

recognize 1inherent rights to aboriginal autonomy.

d. Self-Government for Native First Nations: The Penner Report

The report of the House of Commons' Special Committee on Indian
Self-Government argued for the <creation of 1institutions of native
self-government within the present constitutional framevork. The
Cormittee viewed such measures, however, as interim until a

constitutional solution could be found for the native self-government

1ssue.(214) Federal legislation to increase self-government would avoid
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the immediate necessity of a third level or order of government separate

-from the Federal and provincial levels, which likely requires an

amendment to the Constitution. The previous Federal government responded

to the Report 1n early 1984, and introduced framework legislation in Juhe

1984 to ensure 1ncreased self-government to Indian groups.(215) The

legislation did not survive the life of that Parliament, but the current

-

government has not indicated a major shift 1n policy in this area.

The Federal government's response to the Penner Report was largely//
7

4

positive, and 1ts published statement said

“...1In the 1mmediate future, the Government 1s prepared to -
proceed with the primary thrust of the Special Committee's-’
recommendations, that the Government, 1n concert wlkﬁ
indian First ©Nations and 1n consultation with Provingial
Governments, develop legislation to provide for” the
recognition of the status and power of Indian First Nation
Governments."(216)

The lengthy Preamble to the framework legislation included statements

/

that L b1
"...parliament and the government of Cahada recognize and
affirm a special responsibility 1in respect of Indians and
lands reserved for Indians...” and ’
"...are committed to the preservation and enhancement of
Indian rights and culture and to the economic development
of Indian communities” (217)

’
/

The Prearble also noted that 7

"...Indian communities in  Canada were historically
self-governing..."” ’

s
’

and that

/

“...Parliament ,and .the government of Canada are committed
to continuing ‘and strengthening Indian governments on lands
reserved for the Indians by providing for the recognition
of the constitutions of Indian Nations and the powers of
their governments...” (218)

These staterents represent an 1important newvw direction 1n Canadian

polici¢s towards 1ts aboriginal peoples 1n terms ©Of sutonomy. They

reyéln only statements until the legislation 18 re-introduced to
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Parliament but the newl90vérnment of Canada has not indicated that it
will abandon the essence of the process. In the meanwvhile, natives
remain within the legal and political system already described.

The primary goal of the native peoples 1s to 1Lncrease
self-government. Particular priorities are for greater control in
education, social welfare, and land management. These are matters partl?
or entirely within the provincial jurisdiction, although there 1is the
option that the Federal government could occupy any particular
constitutional area as legislation dealing with Indians and their lands.

‘This option has not so far been used. The Federal government has

‘&ﬁc&praged nat1ve‘seif—control, while at the same time avoiding potential

conflicts with provincial jurisdictions, by individual agreements with
provinces.(219) These will ensure that provincial governments do not
interfere with native institutions, and tBe two can meaningfully interact

where jurisdictions overlap. The scope of the problem can be appreciated

\

s~1f one considers the problem created by Federal-provincial power sharing

arrangments and their attendant disputes. As a related but alternative
route native organizations have attempted to have at least a statement of

principles related to self-government enshrined 1in the Constitution.

' However , there are " several provinces which have refused to agree either

on principle or until after a lengthy study of possible
inter-jurisdictional disputes.(220) ,

concern can be expressed with the apparent lack of a theoretical
framework to analyse the process. On one hand the Canadian government
publicly announced that 1t wished to fulfi1ll the native demands for
self-control. As noted elsewvhere, the previous government proposed
legislation for that purpose. However, questions gnd uncertainty remain

regarding the proposed native governments' powers, since any Federal

3%
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legislation can only delegate jurisdictionai powers avallable to the
Federal Par11ament under the Constitution down to native political units.
Inherent powers of government or jurisdiction for the native units under
the legislation proposed in 1984 seem to have been carefully worded 1in
language capable of differing interpretations.(22]1) While the 1984
legislation did not receivé passage by Parliament, the current government
has not indicated a major shift of priorities in the field of native
self-government. Thus, the concerns with the previous proposal may arise
again 1if the government of Canada 1ntroduces similar legislation ‘1n
future. This could mean that future political institutions created by
such a process will be limited by the constitutional powers of the

Federal Parliament. Perhaps ever more 1mportantly, structures created or

recognized by such legislation may be forced to rely on the majority's

moral and poixtlcal good-wi1ll to ensure meaningful autonomy for the

indigenous minorities. .
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4, CONCLUSION

a. Response of Canada to Claims of Indigenous Peoples

There 1s a new willingness on the part of somfe levels of'governmqnt
to address the concerns and claims of the indigenous populatio;.
Hoygver, that wvillingness may be as ephemeral as a particular government.
Itjis-a truism to state that the interests of a minority are not always
the priorities of the majority. 1In addition, the claims of the native
peoples are difficult to conceptualize for both politicians and the

public. Finally, the cosfs may be large 1in terms of both jurisdictional

, spheres to;/ governments and the economic price of compensation and

developmgnt aid.

Even with the advances made 1n t;e past decade to ansyér native
claims there are many areas which stlll—cause concern. The apparant
stalemate or d1ff1cu1ties over the 1ssue of self-government i1s seen by
some native groups as indicative of the lack of long-term will on the
part of the governments of Canada to meet their needs. In addition, all
the m;tters discussed above involve a balance of benefits and drawbacks
.tor native peoples as rights are recognized, but must be expressed within
paramaters 1imposed by the dominant socCiety. The points ralsea in relation
to self-government may return tb trouble both the native and domlﬁant
societies 1n future decades as the lack of a theoretical framework
becomes evident.

An underlying probler with the presént process of native-Canada
interaction is 1its failure to coherently analyse the 1i1ssues. This 1s

_particularly evident in the area of economic autonomy for natives, both

1in terms of adequate land bases and financial support, either through
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resource use Or government fund transfers. For the most part the

o

native-Canadian economic relationship as 1t relates to land éontxnues to
be delineated by legal ;oncepts de@e]oped since the earliest European
contacts. They are 1ncreasingly 1nadequate to meet native economic
needs. In the 20th century the indigenous peoples of Canada are often
faced with concepts drawn from as long ago as colonial practice of the
16th century which they perceive as 1mpeding their development. For
example, the question of aboriginal title or the native interest 1in
reserves 1n Canadian law owes more to 19th century jurists than to the
eéconomic reality of most natives. Thus, native claims to an adequate
economic land base for development are stymied by arguments that the land”
cess1on treaties were final, although many natives stress that their lack
of land and resources relegates them a marginal economic position 1in
ébc1etyl

The concepts of minority-majority interaction inherent 1n previous
relations between natives and Canadlans are seehlngly 1nadequate 1n a
world where minorities demand increased rights to autonomy. The broblem
1s most evident 1n the area of self-government and the collateral 1issues
such as the power to determine membership in indigenous groups. However,
it also appears 1in terms of the economic development of these
populations. To some degree the Canadian respdnse to clawims for
self-government and other elements of autonomy has been uncertain and
uncoordinated. This results _1n the claims of various indigenous peoples
in different parts of‘the country being addressed dlfferently. Where land
claims are possible there 1s some effort to\COnsxdeg claims to autonomy
and economic development as a whole but 1t 1s not entirely satisfactory.

The legislative process proposed for 1Indian First Nations 1s a

significant move {orward, but 1t 1s accompanlied by 1ts own concerns, such

.

¢
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as 1nherent jurisdiction. However, the probles faced by the Metis
highlight the underlying failure of Canada to congsider the essence of the

process. Without a discrete  territorial bas with unextinguished

aboriginal title, and their posélble exc1u51on\from any ieglslatlve

process based on Indian First Nations, they are 1n\the position of being
"aboriginal" under the Constitution Act,1982 but\unable, to exercise

powers of autonomy recognized for others. N
\

It 18 possible that problems will arise from decisions on native
autonomy made without considering their relation to one ano}her, and 1n
consequence thel; future effects. In recent years Canada has shown
increased sensitivity to native concerns, and a greater willingness to
provide a certain degree of self-control over their development to
natives. However, the lack of an over-all approach which draws together
the polltlcgl, soclalgy cultural and economic aspects may only create

further conflict., N

b. Need for International Guidelines for Domestic Settlement oOf
®

Indigenous Issues

The concerns of the native peoples have not been fully addressed
within Canada's domestic xlhstitutlons and laws. There appears to be no
coherent theoretical framework for native efforts to achieve greater
autonomy with Canada. If 1s therefore suggested that both parties to the
process, the native peoples and Canada, should look to Fhe international
sphere for a new framework.

It 15 also i1mportant that natives convince the governments of Canada

that their concerns 1nvolve more than purely domestic i1ssues and are part
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of .the wider picture of human rights.‘ Canada prides 1itself on 1its
participation 1in the development oOf the 1nteF6at1ona1 law of human rights
and native peoples could seek inspiration f{rom this avenue. From the
Canadian government's perspective 1t 1s 1n their 1interest to ensure that
there 15 a coordlgatlon between domestic policies towards the indigenous
minorities and the human rights standards that <cCanada defends
internationally. | |

The d15cussa$n which follows examines 1nternational law £rom the
perspective of the native peoples ©of Canada. The primary focus will be on
norms concerning 1ndividual and collective human rights which have
evolved over the 20th century. The essential concern facing Canada's
1ndigenous peoples is their f1§ht to be acknowledged as different and gb*
fulfi1ll thexr right to autoﬁomous structures. It 1s suggested that

support for these claims can be found in the international law of human

rights.

#y




I. INDIGENOUS POPULATIONS AND THEIR STATUS IN INTERNATIONAL LAW

©

Introductory Observations -,

Within the' present century 1t was‘/assumed'that no entity other than
a State could possess status in international law, However, since World
Wwar II the trend 1s clear that entities other than States can possess
standing., AThe process has been most evidént in the growth of the
international law to protect human rights which has raised the interests
of the 1ndividual to the level of inter-state affairs.

While organizations of states, states, and in some specific cases

1ndividuals, possess standing i1n 1international law, the situation of a

. i collective of individuals 1s somevhat more nebulous. References to
"peoples" are numerous 1n 1international instruments like the Charter_éf
the United Nations. HPwever, theyyare generally refering to States, ana
\ ) 1t can be misleading to interpret them to include minorities.

Indigenous populations as gollectivities have been dealt with by

i
4

international publicists and state 'practice fgr centuries. The discussion
hbelow considers how these peoples were dealt with by 1i1nternational law
unt1l relatively recent times. Those aspects of the international law of
1nd1v1éua1 human rlgﬁts relevant to- the concerns of 1nd1génous peoples
will be discussed. Flnallx, the treatment of national minorities 1in
international law'and 1ts application to indigencus populations will be
con51dereé. It will be shown that while certain protections exist }n

international law they are insufficient either 1in content or practice to

address all native concerns.
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1. INDIGENOUS POPULATIONS IN TRADITIONAL INTERRATIONAL LAW

:

. \ -
v

Initial contacts between Europeans and the nativés of the Americas
occurred well before the 15th century, and by the 17th century several
1egal responses had been formed. Since Spain was the first of the

European colonial povers to encounter the native 1inhabitants of the
o

Americas, Spanish policies will be considered first. Early French

policies 1in North America followed equivalent paths. Subsequent British’
.

expansion adopted similar legal approaches before an extensive English

/
/

colonial practlce'was established. ,
oné line of thought viewed the lands of North America as terfltorlui

/
nullius -devoid of state sovereignty and open to occupa;ibn by the
Europeans. Another was to view the absorption bf Amerxcan )énds into the

European c¢olonles as an act of conquest. A third view ofi the

relationship was- that the natives possessed some form of sovereignty but

1t was 1mperfect and permitted the European Crowns to establish their

Xule over the New World through discovery and effective occupation. &

! -final Justlflcation for colonial rule was that the natives were a
backwards people 1n need of protecélon and guardianship. These dogtrlnes,~
and their evolution 1n modern international lawv or demise with the
passage of time, are dig€cussed ;elow. 1t should be noted, however, that

even where certain doctrines are no longer accepted in international law

they remain i1n the domestic praétlce of States.
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a. Mative Lands as Territorium Nullius'  ° ‘ <7
/'( k
y

\

(1) Traditional Views ' -

To appreciate the theoretical framework for the Spanmsh conquest
and rule 1n the Americas it 1s necessary to recall that the 1490's saw/
both the final expulsion of tThe Moors fror Spain and the first Spanish

colonies 1n the Newv World. some wvriters of the 19th century claimed that

medieval jurists regarded the Americas as territoriur nuilius i1e. devorgd
Y

of inhabitants with reason and open ¢ usurpation by any d4iscovering
soOvereign. (222 However, more recently 'scholars have proven this
assumption about medieval attitudes tO be incCOrrect.(223: More commonly
European soverelgnty was justified by a mixture of religious and legal
doctrines adapted to the conditions of the New World. Thus, by the léth
century, the PoOpe and leadln? Spanish theologians acknowledged that
American natives possessed reason,(224) As men endoved with reason they
could exercise sovereignty over their lands and rule thelr ovn affairs.
In practice this d1d not prevent the Spanish colonial expansion but 1t

did alter the legal justification for 1t.

Related to territorium nullius was the doctrine that nomadic peoples

did not possess adequate soveielgnty to repel a more effective European

occupation and use of the lands. M.de Vatel (1758) commented in his Law

)

of Nations, with reference to nomadic peoples who did not till their

lands, . s

"Those who still retain this 1dle life, usurp more
extensive territories than they would have occasion for,
were they to use honest labour, and have therefore no
reason to complain 1f other nations more laborious and too
closely confined, come tO possess a part. Thus. ..the
establishment of many colonies on the Continent of North
America may on their confining themselves within just
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bounidaries be extremely lawtul.”(225;

(11 - Effect of Western Sahara Case .
In ‘the Western Sahara case the International Court of Justice
considered quest.0ons posed py the General Assemb.y with respect to

\

Spain's plans ‘C decolonize the western Sahara. One issue vas whether at
the time of the Spanish colonizatiorn 1in the 1880's the ‘territory was:

territoriur nuliius. The lands were traversec Dy nORac.c peop.es whC hag

transigert politicCal contacts with the Empire of! Morocco and the entity”

wvhich hac preceded modern Maur:itania. -

The Tourt neid that the Saharan tribes did not possess sOvere.gnty
1in the 1nternational sense. HOwever, 1t admitted that their poiitical
units had considerable autonomy fror both regional powers. Accordingly

i

the territory could not be termed territoriur nullius. At paragraph 80

the Court states

Whatever dlfY;rences of opainion there may have been among
jurists the State practice of the relevant period indicates
that territories 1inhabited by tribes or peoples having a
socral and political organization wvere not regarded as

terrae nullius. It shows that 1n the case of such
territories the acquisit:ion of .%sovereignty was not
generally considered as effected unilaterally through

) "occupation” of terrae nullius by original title, but
through agreements concluded with local rulers.”(226) -

The Court went on to comment that the word "occupation" wvas often used in .
a non-technical sense and meant the simple acquisition of sovereignty,
The agreements with local rulers were regarded as derivative roots of

title to the 1lands, and were not original titles obtained by occupation

;of empty territories.
The i1mportance of the decision 1s that 1t lays to rest the theory

that Canada was ever territorium nullius. All™ parts of what would become
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Canada, with the possible exception of some Arctic 1slands, were
traversed by the natives.or were subject to thelr political control, This

meant that the French and British colonial Crowns did nOt occupy a vacuur

kY

but displaced an existing sovereignty, albeit one exercized by entitles

‘less than States.

b. Natives as Conquered Peoples

N
a

Claims ©of congues! over native peoples vereﬁfased 65 the4concép! ot
*jJust war” waged against infidels ;y the Christiar Princes ét Europe. It
was an important basis Ior”Spaglsh rule 1n the Americas although neither
FranZ® bor Britain extensively relied upon~ it in Canada. However, the
vorks of Spanish jurlsts of the 15th and lé6th centuries 1indicated that
everl the Spanish had doubts about this basls for their rule.

Terrible abuses Of the natives of the Carribean in the early years
of Spanish rule led several leading theclogians to attack the assumptions

behind Spanish claims toc sOvereignty.(227) A leading theoretical- defender

of the Indians, Franclsco de Vitoria, in his De Indis et de Jure Belli

Relectiones, systematlcally repudiated &ll Spanish justifications for
their rule in the Hew World - including conquest 1n a "just war".(228)

Hugo Grotius 1in Mare Liberum (1609) followed the views Of
f

vitoria.(229) Puffendorf (1672) 1interpreted Grotius' comments 1n his De .

juri belli et pacis (1625) to mean that sovereignty over lands and
property could be seirzed by the Europeans either through conguest or

occupation but the same did not apply to sovereignty over men. Puffendorft

noted that
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“The vay ©Of acquiring sOvereignty by viclence 16 usually
termed occlupation Or selzure; vhich yet wveé Rmust obseérve to
be different from that by which we lay hold on things that
want a proprietor, and thus rake thexr our owvn...pbut since
every man 1§, by nature, equai tO every man, and
consequently not subj)ect to the dorinion of oOthers,

. therefore this bare selzing by force :s not enough to found
a lavful sovereignty over man, but Tust be attended with
some other title."(23C) ' :

- .
- ' ' R . . .

¢. Extinction Of Rative "Sovereignty”

A '

Regardless of the legal )ust1t}c§t10n for - European occupation,
Canada's nmnative polltical units vere unable 10 resist the colonial

\ .
Crown's pover . This extinction of native sovereignty wust! be considered

4
\

in two senses - the end of indépendent native political entities with

N

international status, and the efféct on their powers of “internal”:

sOvereignty or self-rule,

Reference has already beeh made to the decision of Campbell v. Hall

relating to British practice towards 1nhabitants of newly acquired
coelonies. Similar policies were adopted towards the native 1nhabitants of
Canada. In the Royal Proclamation of 1763 the <Crown g%;oganed the
property rights of the Indians and declared that they were not to be
disturbed except by the Crown,(231) It «can be argued that like the
co-existence of Crown title and native possession of land, the "internal”
sovereignty of natives survi;ed the arrlvél of the Crown's "external"”
soverelignty.

Chief Justice Marshall stated in the early 19th century that the
indigenous nations lacked sovereignty in the sense of States. Hovever,

he accepted that they retained certain aspects of sovereignty such as

self-government by virtue of their "dependent" status. This doctrine has
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remained a mainstay of judicial reasoning in the United States. .
It can be argued that native political units 1n the period of
colonlzat;on never possessed 1nternational status 1in the contemporary
international law. However, while they may not have been recognized as
eqal and sovereign States by the Eurcpeans, 1t can also be argued that
international law accorded some kind of‘status tor indigenous pojitical

units. The stage of development of each native society, and the

particular policies o©f! & European colonial power, would of course bear

-heavily on the discussion. For examrple, evidence of the soclal

organization of nativgs in the Sahara and the colonial practice :in the

-late 19th century were both considered by the International Court of

Justice 1n the Western Sahara Case cited above. A~ tull consideration of

=]

‘the status of ‘aporigynal native units 1n international law from the

/.
Middle Ages to the p3¢sent 15 beyond the scope of the present discussion.

However, the 'érop051tlon that native nations were entirely

terminated by the 1mp851t10n of the colonial power 1s 1ncorrect, whatever
/

their status may have been 1n 1international law at any particular point

in time. While 1t 1s accepted that these entities lost whatever

attributes they may have had as 1international political units, 1t should

not be assumed that all aspects Of sovereignty were removed. Therefore,

the task for Jomestic law 1s to consider what aspects may have survived

the process oOf colonization.
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d. Matives as "Non-civilized"” Peoples in Need of Guardianship

vitoria disproved the legal legitimacy of Spanish ruie in the KRev
wWorld. However, vith regard to the Spanish Crovn's de facto sovereignty
over these regions he wrote

"...2t 15 evident, nov that there are already sO many
native converts, that 1t would be neither expedient nor
lawful for our sovereign to wash his hands entirely of the

adrinistration of the lands in question. " (232)
' 1

Implicit i1n his words 1is the concept that Europeans owed a duty to less:

advanced peoples of the wvorld. The duty's earliest roots lay in the
religious obligation to spread Christianity and thereafter to protect the
converts fror infidels.

The c¢oncept was 1n considerable vogue during the high point of
colonialisr 1n the 19th century and was popularized as the "white man's
burden”. During t51s pér;od 1t came to be known as the "sacred trust of
civilization"” irposed on the colonial powers granting ther the right to

rule colonial territories and peoples. In return for colonial rule such

peoples received benefits of social and cultural advancement. An English
international jurlé% 1n the present century wrote

"Governments and peoples at home have been more and more
concerned with the general welfare of the natives under
their control. Their professed aim has been to raise them
in the scale of civilization, and furnish them with the
mental and manual training and the material equipment
necessary to enable them to improve their conditions; and
the duty of the advanced towards the backward races has
come to be expressed as that of a trustee towards his
cestui que trust, or of a guardian towards his ward."(233)

The goal of such a trust was 1less clear although some measure of
self-government was accepted as an endpoint of the process.(234)
International instruments of the late 19th and early 20th centuries

recognized the i1mportance of the "sacred trust". It was included 1n the
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PBrussels Act of 1892 to combat slavery and the Convention of St.Germaine
of 1919.(235) surthémore, the declarations of the European colonial
powers at the 1885 Berlin Conference on Africa indicate that the concept
had become mo;e than merely a moral precept by the end of the 19th
ceﬁtury.(236) Its status as a principle of international lav binding on
colonial povers was accepted by some Jjurists of the early 20th century
and it 1s noteworthy that 1t was included as a guiding principle 1in the
Mandates Article of the Covenant of the League of Nations. (237)

The "sacred trust"” was apparantly directed towards self-government
within, global empires. For example, the British Empire provided some
measure éfy hore-rule for the peoples of As¥a and Africa as the 20th
century proceeded and prior to widespread demands for independence. In
its 1international legal sense the “sacred trust"” later came to be
regarded as an 1ntegral component in the evolution of self-determination.

\

Judge Nervo 1n the South-west Africa cases pointed this development

out.(238) However , within the North American context the meaning was lesy
clear as the «concept was divorced from 1té earlier applications.
Certainly 1t was viewed as the guiding principle of government policies
towards the natives in order to ameliorate their condition. In most
states of the Americas the "sacred trust” represented the need to advance
the Indian by 1integrating him 1into society as an equal citizen.(239) In
the words of Chief Justice Marshall, speaking of the relationship between
the Indians and the United States in 183],

"They are 1i1n a state of pupilage. Their relation to the

United States resembles that of a ward to his

guardian."(240)

However, these roots and its recent permutation as an integral part

of colonial practice should not detract from the impact of the "sacred

trust" 1n non-colonial situations, As noted by one  writer speaking of
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the duties of trusteeship under the League Mandate system,

~...the duties of trusteeship are no less imperativ
non-mandated than in mandated backwvard territory f
colonial Power that wishes 1ts actions to be judge
modern standards follows from the evidence marsh
(here).."(241)

It should be noted that there is an 1rplicit

*non-civilized peoples” 1n Article 38(¢c) of the St

e in
or a
d by
alled

reference

atute of

to

the

International Court of Justice. It refers to general principles of law

accepted by "civilized nations”. The subjective ele

ment 1n

this

reference 1s evident 1f one recalls the enormous numbers of states which

1

have succeeded in belng acknowleged as civilized in the last century. The

process has been particularly effective 1n the period of decolonization

since World War 11.(242) The process by which peoples are protected until

they are “prepared” to determine their own destiny 1s also evidenced 1in

the existence of both the Mandates Trusteeship Syster under the League of

Nations and the ©Non-self Governing Territories Syster

k]

of the United

Nations. In all of these instances peoples which were once considered as

"uncivilized” and incapable of managing their affairs were able to escape

this nomenclature and take their place among the world's st
Canada's indigenous peoples were also denied recognit

or civilized peoples on the basis of their level of deve

ates,
1on as St

lopment.

ates

ASs a

result they have been economically marginalized and suffered considerable

social deprivations. However, no ohe could argue that they are 1ncapable

of managing their own affairs. Like the larger

.

self-determination, the "sacred trust" has not been fully

the national level, as 1t has been 1n the international sph

principle

of

satisﬁied on

ere. Canada's

natives do not wish to pursue the "sacred trust” to achieve independence,

but arguably Canada retains a duty to fulfill the trust
3

and end

the

lengthy peri1od of tutelage. At the same time the indigenous peoples have
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not forgotten the promises given to them that' their autonomy would be
respected in ‘relations . with the colonial sovereigns. These two

principles provide a cogent argument for increased autonomy for Canada's

indigenods peoples.

1

Certain obligations created by the sacred trust remain in place and

- in the context of the cofonxiat}on of the Newv world 1t 1is submitted that:

~

(1) European policy in the Americas allowed native political units to

retain their autonomy along with certain aspects of “internal”

sovereignty not specifically denied or superseded by advers% policies
&
« i
of the Crown . ‘

' (2) the "sacred trust" doctrine was applied to the Indian nations to

ensure their advancement and eventual 1integration 1nto the new states

of the Americas, but elsewhere 1n the world the doctrine was applied

to advance peoples towards a goal of self-government in the earlier
part of this century, and later to full independence.
(3) while the "sacred trdgt" was 1nherently racist, 1t i1s of some
benefit to Canada's natives, since they were considered as backwards
and in need of guardianship, but should nov be entitled to claim the
benefits of the "sacred trust”.
In terms of domestic policies this could provide native péoples with
a strong arqument for rights to adequate social and economic development
and respect for their political claims. Most other "backwards" peoples
were eventualily accorded a position of equality which respggsted them
regardless of their stage of development. The indigenous peoples of the
New World were not given an opportunity to follow suit. The fulfillment
of the ‘"sacred trust", or the maturation to the status of a civilized
nation, entailed i1ndependence for most peoples. It 1s suggested, however,

that alternative mechanisms exist which are already provided for in the
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international theory of

domestic lav.

-

Pl

human

rights
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2. INTERRATIONAL LAW OF HUMAN RIGHTS AND INDIGENOUS POPULATIORS

- 14

a. United Nations Experience L

’ -
. 1

* -

S

_The terrible abuses of human rights 1mmediately before and during

Wworld war II attracted the world's attention td the close relationship

between peace and human rights. The failure of the League of Nat;ons to
prevent that costly conflict was keenly felt by those who set about to
create a new 1nternational organization after the war. Whereas the
League of Nations had generally avoided the lssue of human rights, with.
the notable exception ©of the minority protection system, the United
Nations di1d not intend to repeat the mistake. (243)

The 1inclusion of extensive references to human r1ghts‘1n the Charter
of the newv organization was testimony to this change in world opinion.
Within a few years of 1ts creation, the organization.had written the
important Universal Declaration of Human Rights and laid the foundations
for the Human Rights Covenants.

While the League's attention to human rlghts\had céncentrated on
certain European minorities, the post-war world had very different
priorities. For various reasons the attention of the United Nations
immediately after the war shifted away from collective interests and
concentrated on the protection of the individual.(244) 1In part this
corresponded to the pre-eminence of the United States 1in the early
post-war period with :ts traditional protection of i1ndividual rights and
freedoms.

The discussion which follows briefly describes and discusses the

general provisions on human rights which exist under the auspices of the

1
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‘United Nations: while the focus of this thesis 1s on the collective

R
interests of indigenois populations, 1t should be noted that the rights

and freedoms accorded to rndividuals: by domestic and 1international law .

are part of such protection. The trend for several decades after world
- - -

war I1 Was to concentrate on the 1interests of the individual, often to
i

3

the detriment of non-State collective 1interests. This pattern 1is
' g¢hanging and there are signs of a ren$wed interest 1n minority affairs.

‘While the advances made' in the area of i1ndividual protectloﬁs a}e

important , the may-not always satisf the demands by the <collective
p ’ y y Y Yy

5

1dentity of an i1ndividual minority member..

{1) United Nations Charter

'

!

-

The Charter makes extensive refefences to human élghfs in both the
Preamble and the substantive text.(245) What constitutes the rights

ensured to all men and women Wwithout discrimination 1s not entirely
AN

[
LY

clear, although some writers argue that the Universal Declaration of
Human Rights serves as an 1nterpretive tool for thése references.(246) An
important d?ntrlbutxon of the Charter was 1ts recognition of the
universal application of humanhrlghts and freedoms and the dangers posed
by discrimination. The connection betveen human rights and , the
preservation of 1nternational order and peace 1s -also implicit 1in the
words of the Charter.(247) 7

The 1mportance of the Charter's hu%an rights provisions was
recognized by the International Court of Justice when 1t condemned South
Africa for its racist policies in Namibia.(248) In addition, the General
Assembly has frequently used the Charter as the basis for criticism of

various states for human rights abuses. Evén before the adoption of the
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Un1Versa1\Declarat1on of Human Rights, thé General Assembly pointed to
the Charter as  the source of human rights obligations on the Member
’Stézes. The first instance was the complaint of India against South
Africa's treatment of i1ts Indian citizens. The General A§semb1y adopted a

resolution referring to the farlure of South Africa to fulfill 1ts duties

.under the Charter.(249) Another example was the so-called "Russian Wives"

'

case 1n which the Soviet Union was criticized for 1its laws concerning
Sbv1e£ citizens' rights to marry foreigners and emigrate.(250)

Charter prohibitions of discrimination are useful to . 1ndigenous
groups which may suffer from such behav1orf The Charter provisions served
as valuable precedents for the later work of the United Nations 1n the
area of rac1§1'dlscr1m1nat10n. As ;' general comment, the problem of
racral discrimination 1s complex and the solutions equally va;lgd. Whilé
the Charter merely noted the importance of non-discrimination on a number
of grounds 1t opened the door for many valuable instruments " which have
approached the problem i1n greater détail. The later work has attempted to
design methods for improving the situation of groupE“?whlch have been
discraminated against. These programmes have been significant
contributions to the protection--of minority groups.

In a document of 1nternat;ona1 scope 1like the Charter there 18 no
direct reference to indigenous g;oups, or minorities at all for that
matter. However, in light of the persecutions of 1ndigenous peoples 1in
several countries any documents which advance the general cause of human
rights must be viewed with favour, In Canada the domestic commitment to
human rights 1s high at all levels of government. The threats to the
basic human rights and fundamental freedoms of natlvg peoples .in this

country are not great, but unfortunately the situation 1s not as positive

in other regions. It 1s in those areas that documents 1like the Charter
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The Universal Declaration 1s viewed by some as a tool to interpret

the Charter's human rights obligations: ’Opher writers view the
Declaration 1itself as the source of such obligations, and arg®®that at

least some of 1ts provisions now constitute customary law.(251) The

k!

Declaration makes no direct reference to minorities although an earlier
draft prepared by the Secretariat did include such an article. (252)

The 1mportance of the Declaration to the world-wide protection and
growth of hﬁman rights has been discussed on many occasions. " It has
contributed to the raising of standards for basic r1gh£s anq freedoms
around the world, and indigenous persons have benefited along with other
citizens of their countries. In a country like Canada these protections
served as models for our domestic human rights systems wﬂich have already
achieved a high degree of efficacy.

e a

The Universal Declaration concentrates on the prOteCthﬂ‘Of. the

" individual, but there are several articles of particular interest to

indigenous groups. For example, the freedom of association 1s extremely
1mporta3; for indigenous groups who rely on their collective 1identity to
ensure their surdlval.(2§3) The extreme poverty of many Canadian natives

1nd1céizs the failure .of .our society to fulfill the socilal and economic

rights referred to in the Declaration. Likewise the right to culture in ™

Article 27 1s empty 1f it 1s restricted to the right to take part in the N

ma)oé}ty' or official culture. Property rights under the Declaration

PR

refer to the "right to own property alone as well as in association with |

»

others" and the right not to be arbitrarily deprived 'of it:.(254) All of
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these rights are of particular interest to'indigenbus communities around

N

the borld. -

(111) Human Rights Covenants

B

The International Covenant on Civil and Political Rights elaborates

on many of the rights contained 1in the Universal Declaration. Early

- drafts of the Covenant inspired the words of the European Convention on

Human Rights, which was a model for at least parts of the new Canadian
Charter of Rights and Freedoms. The significant chahge 1in the C?;enant
from the Universal Declaration was the inclusion of Article 27 and the
protection it accords to the members oOf national minorities. The meaning
and effectiveness of this artléle are dlscu;sed at a further point 1in
this thesis, Major advancements by both Covenants o©Over the Declaration
vere their implementation  mechanysms and the «creation of treaty
obligations on States.

The International Covenant on Econonmic, ‘§oc£a1, and Cultural Rights
‘broke with the liberal-democratic tradition-of human rights descended
from the Declaration of the Rights of Man of ‘the French Révolution.
Instead it owed 1ts ancestry to the .19th century Gotha beclaration of the
German Socialists and the special attention give? to these rights by 20th’
century sociallsts\\\g?d communists.(255) The Universal Declaration

\\

contained reference to many of these but the treaty Covenant vent

-

further. It commits governments to work-progressively to attain specific,///"

- goals of social, economic, and cultural stnadards. These include rights

.to education, protection of the family, employment opportuni;;esf'health

—
.care,, social security, and labour related rightsT7256) Based on the

principle that the citizen can expect certain programmes from his

N
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government is an important contribution to the field of human rights.

For indigenous peoples plagued by illiteracy, umemployment, and general
. -

poverty the Covenant 1dentifies goals to be achieved. Equally important

-are the State commitments created by the treaty to direct national

policies in those directions.

In Canada the under-development of many native communities 1in
contrast with the majority stands as an indictment of national policies
which have failed to correct these problems. This is particularly so in
light of the obligations Canada undertook with the treaty and tge
generally high standard ~of Canadian life. Stat;stlc§ indicate that most
native peoples have educations, incomes, and life expectancies far
inferior to those of the average Canadian.(257) The Covénant on Equbmic,

Social and Cultural Rights serves as a standard against which to measure

this failure.

(1v) conflict Between Individual and Collective Rights

€

An 1nherent conflict exists between the interests of the individual
and his community. One 1is an autonomous unit and the other is the
summation of many individuals' interests. Eﬂe theory of human rights has
attempted to find structures to resolve this conflict.(258) 1In the case
of an indigenous individual the problem is two-fold since his interests
must be balanced against both the dominant society and of his own
indigenous group.

In Canada these problems have become eviden£ in the protracted
negotiations over land settlements. On one handuthe indigenous society

wishes to preserve and consolidate 1ts political, economic, social and

. cultural autonomy. At the' same time the dominant society must consider
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its own collective interests and the economic and jurisdictional costs of
a land setklement. This is' an example of the conflicting interests
possible between two grouﬁs.

The conflict between individualg and both domlgant and indigenous
groups has also occurred 'in Canada. The failure of indig;nous groups to

N

agree on the elimination of sexual discimination frém the Indian Act is
one éxample. some native communities feared that the legislated ;eturn
of "status" to an estimated 23,000 women and 40,000 children would create
unacceptable economic burdens, (259) Natyvé women found themseives in
\ a

disagreement with both the government and their own communities.
However, in 1984 the Assembly of First Nations, which had previously
prevented a resolution of the reinstatement issue, finaliy agreed in
principle thafhihey would participate in the government's plans to aﬁénd
the legislation.(260) This does not automatically remove the barriers to
the amendment of the statute but at least ‘now all pat?ies are in
agreement that the changes should be made.

The 1incident highlighted the potential confliéts between the
interests ©of the native individhal and his collective identity. Similar

. ;

problems can be anticipated when self-government is extended to
indigenous groups. Thej will be givenﬁihe right to establish ﬁembership
criteria and procedural rules for their sysiems of government.
Individuals may find themselves in conflict with the rules and interests

of their own native communities. This has already occurred in the United

States wvhere the unilateral "imposition of the Indian Civil Rights Act

still creates problems.(261)
The United Nations' wearly concentration on the concerns of the
individual has nov shifted. There 1is now a greater appreciation for

collective concerns. This brings new dangers since governments are
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_always réady to limit individual rights in the State-defined interests of

the collectivity. However, the process has not benefited the minority
community‘ which has found 1tse1f largely ignored from both gerspectives
~the individual's and tge dominant collectivity's. What is needed is a
new theoretical formulé to balance th¢ sometimes competing interests of
the‘ minority community with both its own members and the majority

society.

b. Regional Experience - Organization of American States

Under its umbrella of activities and organs the Organization of
American States involves Central and South America, the United States,
and much oOf the Cafib&ean. The' methods adopted by the OAS to protec{
human rights and tregdoms in the region do not differ significantly from
the United Nations'. Hovever, “the region is of particular interest due
to the 1large indigenous populations in nearly all states of the region
outside of the Caribbean. Ae a result the region has so far been unique
in its attempts at a common response to what was perceived as a common
minority "problem”. a

This section will discuss the regiohal response Of Spanish America
to the issue of human rights, and more specificially to the pqéblems of
the region's 1indigenous populations, It is presented for two reasons;
vhile Canada is not a member of the various hemispher;c organizations it
has expressed interest .in OAS organs rela‘ting~ to human rights. In

addition, regional standards for the treatment of aboriginal minorities

would undoubtedly influence international standards.
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(1) Regional Human Rights Instruments
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&

|

(1) charter of Orqganization of American States

The 1948 Charter of the Organization of American States ::ontained an
article that the "American States proclaiu; the fundamental rights of the
individual without distinction as to race, nationality, creed or
sex,"(262) The Charter did not. elaborate on the\ :z"ights available to the

individual or provide for a mechanism for their enforcement. Also

adopted at the Ninth International Conference of American States in 1948

"was the American Declaration. of the Rights of Man which 1is discussed ~

below.

The Charter was extensively amended in 1967 with enlarged provisions
on human rights.{263). The new Char‘ter includes principles on sgocial
rights, the;- ‘impc;;*‘t;nce of economic éroéperity, the fundamental rights of
the individual without discrimination, and the "spiritual unity of the
continent based on respect for the cultural values Of the American
countries..".(264) The treaty obliges member states t’:o work progressively
to fulfill the principlleS enunciated.

of ‘particular interest to indigenous minoritjes are provisions which
deal with' anti-discimination, the recognition of the importance of

-

organizations, and the need to incorporate the marginal sectors of the

population

"...in order to achieve the full integration of ‘the
national communityy? acceleration of the process of social
mobility, and the consolidation of the democratic
system. " (265) b

While Indians benefit from many of the provisions some could be viewed as

'counter-productiveh tor groups , concerned with separate but equal

¥
IS
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" development from the majority.

N

(2) American Declaration on the Rights and Duties of Man

The 1948 Bogota Conference of American States proclaimed /the
American Declaration of the Rights and Duties of Man.(266) Anc/thez‘

resolution of the conference was the Inter-aAmerican Charter of Social

Guarantees,(267) There is debate concerning the siatus of these

resolutions since the Conference itself ‘denied their obligatory status
and stated that they d1d not elaborate on the human rights provisions in
the 0.A.S. Charter,(268) However , they were publicly supported by
government delegates in a regional ff)rum.' For Indians the mo;t important
aspects of the Declaration are thel two articles which deal with the right

to equality and personality before the law. However, these do not
¢

significantly augment standardg found in United Nations instruments.

(3) Inter-American Charter of Social Guarantees

The Charter of Soclal Guarantees has more explicit reference tc
indigenous populations. Article 39 reads

"In countries where the problem of an indigenous population
exists, the necessary measures shall be adopted to give
protection and assistance to the 1Indians, safeguarding
their 1life, liberty, and property, preventing their
extermination, shielding them from opptession and
exploitation, protecting them from want and furnishing them
an adequate education.

The State shall exercise 1its guardianship in order to
preserve, maintain and develop the patrimony of the Indians
.and their tribes; it shall foster the exploitation of the
natural, industrial, - or extractive resocurces or any other
sources of income proceeding from or related to the
aforesaid patrimony, 1in order to ensure in due time the
economic emancipation of the indigenous groups. )
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Ingtitutions or agencies shall be created for the
protection of Indians, particularly. in order to ensure
respect for their lands, to legalize their possessions
thereof, and to prevent encroachment upon such lands by
outsiders." (269)

0

P

(4) American Convention on Human Rights

/ ‘ ' ©
The Convention augments and creates procedures for the‘
implementation of lthe rights and freedoms it recognizes. There 1is an
extensive section on .Elviiland political rights while economic, social,
and cultural rights are covered only by a general undertaking to achieve
progressivelylthe standards set forth in the O.A.S. Charter of 1967.(270)

Most importantly the Convention formalizes the existence of the
commission of Human Rights which had previously functioned as the
creation of a resolution of 0.A.S. Foreign Ministers <Conference ‘in
1959.(271) In addition, the Commission's jurisdiction and’thhctions vere
enlarged to allow foé a petition system akin to the\European model, and a
new Inter-American Court of'Human Rights was created. ’

The substantive portions of the Convention do not sigﬁlficgntly add
to othe} international standards such as the Univeggal Deé};ration of
Huéan Rights. 1Its 1m§ortance lies in the existence of a regional human
rights treaty vish?a formalized system of implementation. With respect to
indigenous people there are no important additisns beyond the

reinforcement ' of the respect for rights and freedoms without

discriminataion.
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(11) Inter-American Human Rights Commission

The Commission's initial duties were to develop avareness of human
"rights among the peoples of the Americas and to0o make general
recommendations to the col,lective“ 0AS membership on progressive measures
in favour of human rights.(272) Ié\\\Vas also instructed to prepare studies
or re\poz"ts as 1t consideredladvisable and to urge governments)to supply
‘information on measures adopted by \t\hem on :hu‘man rights. Finally, it
served as an advisory body to the o.A.g\(273)

The Commission interpreted 1its marldate to include the making of
general recommendations to individupl states :‘as well as the
organization.(274) In addition, it claimed the right to study “situations
relating fo human rights"” in individual \\states and to publish reports on
violations.'(Z'lS) In 1965 the Commission was empowered to recelve
individual petitions which dealt vith’ specific rights, and this power 15/1\

retained in an expanded form under the Convention. (276) T f
In 1972 the Commission adopted” a resolution on indigenous/ bl
populations which noted that ) |

"...for historical reasons and because of moral and
humanitarian principles, special protection for indigenous
populations constitutes a sacred commitment of the
States...” (277)
It was the culmination of a process initiated by a UNESCO resolution
inviting the 0.A.S, to assist 1in the eradication of any kind of
discrimination against 1indigenous populations.(278) bDuring this period
i N .
there was considerable debate on the abuses 1in Brazil's bureaucracy
. <
intended to protect the 1Indians. The physical suffering and cultural
ethnocide of the Amazonian .tribes in the face of economic development
were widely known and debated at the time.(279)

Y
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'\ The Commission published a report in 1973 on 1ts ten years of

v

|
activities. It contained a short summary of work with respect to the
i

indigenous populations and noted

"The constitutions of the American States proclaim these
egalitarian principles in a general manner, but
discrimination and differences of treatment resulting from
a variety of complex economic, social, educational, and
cultural factors subsist in the ordinary laws and -in
customs and practice. “

The right to life appears to be jeopradized in the case of
certain indigenous communities which, because of their
cultural backwardness, are unable to offer adequate
resistance to rapacious settlers or intruders who covet
their land and try to acquire it by the simple and direct
procedure of eliminating its rightful ovners. The laudable
efforts made by some States to protect these indigenous
populations should be an inspiration for'\gthers which
suffer from the same problems." (280) \

N

The Commission could clearly play a useful role as a regional conscience
in these matters. N

In addition to providing gquidelines for national governments the

Commission has supplied a forum to discuss specific cases. For éxample,
- !

in 1974 a complaint was registered against Paraguay based on the
massacres and persecutions of the Ache tribe.(281) The Commission found
that the massacres were not thé result of officiél policies but resulted
from poor supervision of isolated aregs wheré individuals had created the

troubles. It recommended that Paraguay take "vigorous measures for, the

<.

effective protection of the human rights of the Ache"” peopié:(hBZ)

’

The Commission adopted a resolution in 1981 concerning the massacres
of several Indian villages by the Guatamalan army after Indians expressed

concern over agricultural rights, . e
"Facing such divestment of 1land, the rural Indians have
organized to fight for their 1legitimate rights. Every time
the country's agricultural frontier is expanded, every time
new territories are settled or given over to foreign
compariies - for exploitation, the Indians are forced to
abandon the land they have traditicnally farmed and that

'
Al
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has belonged to them since late in the last century."(283)
The report for 1981 described the dismal poverty of ‘the Indians of
Guatemala and the gross disparity vith the primarily non-Indians urban
population. (284)

In the same year the Commission released a report on-human rights in
Columbia which found that military operations intended to fight guerillas
were gdversely affecting 1Indian villagers.(28§l_/;; recommended that
special priority be given to Columbian laws designed to better the
Indians' situation and to the norms of anvention 107 of the
International Labour Organization.

At present, complaints against other countries involving Indians are

before the domm1551on. \\B{\fil faces allegations that 1t has abused the

rights of the Yanomani Indians of Amazon Basin, (286) The situation of

the Moskito Indians 1in north-western Ricaragua

since their relocation away from the border by the government.(287) ° .

Thé Commissién must work under the same limitations faced by other
international commissions or committeés designed to implement huma;
;1ghts standards. It gives éovernments the opportunity to respond to
allegations but it cannot force ;hem to participate in the process.
Likewise, if a government fails to submit its reports on human rights
measures then there 1is 1little recourse béyond qxpdging the fact.
Hove;er, the commission plays a valuable role in. Latin America as an
official forum for the di;cgssion of éarticular cases and patterns of
abuse. It faces enormous obstacles but, alonb vith the nev Inter-American
Court o% Human Rights and- ihe Convention, it may'ultimately raise the

general level of human rights in the~ area. This can only help Indians

1

d provide a valuable example to other regions.
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(iii) Regional Standards for Treatment of Indians

The first 1Inter-American Congress on Indian Life met 1in 1940 1in

Patcuaro, Mexico at the request of a resolution of the 1938

i ,
Inter-american Conference and resulted in the Convention of Patcuare. It

established the Inter-American- Indian Institite as a permanent committee
for regional .conferences on Indian life.
The Preamble .of the Convention states that governments recognize
that "the Indian problem 1s a question of interest to all America" and
"...it 1s highly desirable to. clarify, stimulate and
coordinate the Indian policies of the various nations, said
policies beind construed as the aggregation of desiderata,
standards, and measures that should be applied for integral
improvement of the living standards of the Indian groups of
the Americas."(288)
Governm\b‘ﬁ)& pledge to cooperate in solving the problems of the Indians
through reqular consultations, the Inter-American Indian 1Institute, and
the création of national Indian Institues. ,
The "Convention obliges state signatories to create national Indian

-

Institutes t6 "stimulate interest 1n and furnishing information about
Indian, m;tters to any . persons and éo' public and private
1nstitutions."(28§) They have proven more important than this modest task
would suggest since they we:re sometimes the first formal structures in
some countri‘es to deal with Indians in a sympathetic manner.

The Inter—America“n Indian Institute solicits and distributes reports
on a‘range of issues <inc1uding “recommendations made. by the 1Indians
themselves in regqard té; any matters of concern to their people".(290) Its

other functions are to train national experts in the field of indigenism,

A

coordinate seminars and conferences on aspects of Ind‘ign life, and to

serve as a clearing house on information of a scientific nature relating
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fo Indians. Recently the Institute has called for a F1lve-Year

Inter-American Action Plan with 22 progammes throughout the region
B . '
esigned to raise the stanfaid of 1iving of the Indian populations. The

A

P ogrgm;ne was approved by the 1980 meeting 1n Wwashington of the 8th
Reqular General Assembly of the 0.A.S.(291)
\.‘ Under the Convention of Patcuaro the Inter-American Indian
\ L
conferences are “held every four years, and
'«..shall be composed of delegates appointed by the members
governments and by a representative of the Pan-American
Union. an effort shall be made to include members of the
National Institutes and 1Indian members among the staff of
th\ delegations." (292) ’
By \‘ﬁm agteément dated March 1953 between the Inter-American Indian
Institute\ and the O.A.S. Council, the former was classified as a
"SPecialvl—z d of'rganlzation".(293) The Conferences themselves are

\

considered as organs of t'he O.A.S. and are "Specialized Conferences"

. ’
under the tetms of the 1967 Charter.(294) These facts and the government
appointed delg¢gates lends a c-ertain force to the resolutions of these
conferences. /

The list-oﬁ matters covered by the nine conferences held to date has

" been extensive a\hd will not be canvassed in detail. They have concerned
general pol—icy\, the training and more effective use of specialists, the
use of laws for the betterment : of the Indians, agrarian reform, measures
to ensure Indian’'participation in the political process, ari;t 1mproved
social services and preservation of the Indian famil‘_y.(295)

Some of the recg;\\mendations have been particularly sensitive vto the
needs of the Indians\ For example, in the ar.ea: of\ sc:;cial change
recommendations include methods for the preservation \\ Qf indigenous

\

culture and institutions\( proviﬁsion of general guidelines fj)r community

development, and economic.programmes.(296) In education, recommendations

\
Page 97 v




S

e

N ~

invofve the greater use of Indian cultural noymé and languages, emphasis

R .

on practical training and 1literacy programmes for children and
N ) [} -
adults. (297) o7

ggth the Insgatutes}and thev Conferences have contribut:d in a
positive maﬁner to the evolutioh of nghe{_standarés for the treatment of
Indlans._Thej haigtlncreased the region's appfec1at10n of the problems
faced by the‘Indlans, and dealt with them as separate entities within
independent states. Through the process the states of the area agreed to ~
coordinate and improve their policies towards the Indians and this has
served to raise the general level of treatment throughout the Qegion.

0
However, 1t should also be appreciated that the underlyifig philosophy has

remained paternalistic and sought‘to impose external solutions onto the
; .

Indians. While ralsing Spanish America's conscicusness of 1Indian

v

conditions, ‘the Institutes and Conferences have seen assimilation with

o

national populations as the u1t1mate‘“solut10n for the Indians. Where
appropriate measures are taken to protect certain native characteristics
such as language, these are viewed as interim measures along the route.
towards full integration in ;atlonal life.

Despite these problems the process riemains important for two
reasons. The example of a regional agproach to migor1ty problems should
not be lost on other areas where minorities cross international borders.
Secondly, the process 1s an attempt at a more humane treatment of a
minority which recognizes their distinct character and needs within an

independent state.
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3. TREATMENT OF NATIORAL MINORITIES IN INTERNATIORAL LAW .

Y

)
f £

a. Minority Protection Prior to World wWar II

~

3 . v

Minorities have been protected and explo1ted.for both altruistic and
cynical reasons for as long as state practice has been recorded. State
intervention .in the affairs of neighbours to protect ethnic fellows 18 a
practice of long standing. In addition there have been many other
incidents where the compla{nts of minorities have been heeded by states

who then interceded with the governments 1involved. These interventions

must "not, however, be confused with international legal obligations on

‘

. states to protect minorities. The discussion which follows considers

what 1international standards,of practice with regards to minorities have

been created by the 1intermittent state practice in the area.

The European history of.state protection of minorities in other

.

states was largely limited to the pratection of Christian -minorities .

under non-Christian rulers. Examples are the 19th century warnings by
France, England, and Germany to the Ottoman Empire concerning 1its
treatment of Armenians and other Christian minorities.(298) The body of

law dealing wlt? "humanitarian intervention™ arose from: these efforts of

.
]

European powers to protect members of minorities in other states. Sofie
writers argue that there was a pattern of European behavior to 1ndicati
that the abuse of a minority, even by another Christian prince, was an
adequate cause for state protest or intervention. (299)

B 1
The events of World War I fulfilled nationalist aspirations of

\

several minorities. It is 1incorréct to say that the Versailles Peace

Conference of 1919 represented the liberation of Europe's minorities,

- Page 99

¥



-~
v

since it merely*acknovledgea the de facto independence Of several peoples

who had ‘previously been minorities. However , the war heightened

.awareness of the connection between the frustrated aspirations of

minorities and threats to international peace and order. ¥For this reason
several of the peace treaties contained terms for the protection of

minorities 1in the fields of language wuse 1n education and public

administration, . religious freedoms,, and other speciralized
arrangements. (300) S

’ , The treaties were not universally applied, even among the defeated

states. Instead, they were primarily applied to the newly created states .

0y

of Central and Eastern Europe.{(301) The supervision of compliance with

the terms of the treaties was given to the Council of the League of

‘Nations. The Council also oversaw state compliance with unilateral

declarations before the League concerning minorities.
The treaties' importance 1s two-fold; they are significant as
international recognition of the dangers to worid public order created by

the disatisfactions of minorities. In the words of United States

~

President Woodrow wilson

"We are trying to make a peaceful settlement...to eliminate
those elements of disturbance...which may interfere with
the peace of the world, and we are trying to make ‘an
equitable distribution of territories according to the
race, the ethnographical character.of the people inhabiting
those territories...Take the right of minorities. Nothing,
I venture to say, 1s more likely to disturb the peace of
the world than the treatment which might in certain
circumstances be meted out to minorities,.." (302)

Furthermore, they are important as acknowledging the concerns of
European minorities after World War I. The matters covered by the’
treaties vere

(a \ i

(1) the right to education in the minority language and the

expectation of state funding of such institutions as were necessary
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{2) the right to minority language use in._courts and other oréans

of public administration

{(3) the raight to institutions and organizations designed to meet
- -~ the needs of minority communities -

(4) the need for 1international supervision of state coﬁpliance with

these rights.

The £reaty standards were never applied outside of Europe, or even
beyond the limited number Of countries that:they were imposed upon.
,However; the practice of the League of Nations Minority Secretariat was a
valuable precedent for the effectiveness of 1nternat10na1\organs.designed
to oversee the protection of minority populations. In addition, the
treaties recognized that there were certain matters of comﬁon interestt to
minorities created by their minority position, In these ;espects the
inter-war minority systenm deserves some attention even in the present.
While indigenous populations wvere néver given the opportunity to benefit

o~

from similar protections ‘the treaties serve as a useful example of

international étandards.

It 15 difficult to speak in absolute terms of any m;niﬁun prbtgcgiOn
for minorities Before world War II. The very abuses of hi;orxty'
1nteres£s before and during that conflict argue against any inteénational
legal standards in the area. However, it could be argued that' the
. humanitarian interest shown in the 19th century for Christian minorities
and the protections for European minorities durﬁng the inter-war period

created at least moral standards for the treatmenf of minorities. There

18 no doﬁbt that Germany's treatment of its Jewish minority during the

F

1930's offended world public opinion. However, there were few arguments
on the basis of. international law to oblige the German Reich to act

othervise.

-—
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These problems wvere also’faced by Canada'g iqgibgnﬁus groups before
world wWar II. There 1s the case of the deiegatlon ﬁof the Iroquois Seven
Nations‘c?nfedera;y to tﬁe Leagpe of Nations, in 19i9.(303\ The delsgation
intended to gring the grievances of the Seven Nations against Canada to
the world cémmunity. The “Confederacy succeeded 1n_&$1ning‘ support for

their application from at least the Dutch and Ethiopian delegations to

the League but the matter was quickly rejected by, the Council.  The

‘failure of ‘the Council to even consider thé matter highlights the

problems faced by-minorities during this period. Aside from the fairly
: ) hy ) ’
selective League Minority Secretariat there were no other alternatives

for a public hearing of the complaints of a minority too weak to defend

its interests with violence.

s

b. Convention on the Prevention and Punishment of the Crime of Genocide

A state's acts aéainst its own citizens 1in peacetime do Inot come
under the mandate of either the LOndQﬁ' Cﬂarier or the Nuremberg
Principles.(364) This makes the existence of the Convention oq’ the
Prevention and Punishment of tﬁé Crime of Genocidé~p;rticuiar1y important
since it 1is not restricted to time of war. Approved and proposed for
signature and ratification by the United Nations General Assembly in 1948

‘

it entered inio force 1in January 1951. Most of the American states with

indigenous populations, including Canada although not fhe United Statgs,l

\

" have ratified, acceded to, or given notification of their succession to

" the Convention.(305)

i
Article 1 of the Convention states that genocide, whether committed

in time of peace or war, is a crime under internatjional lav. The
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difficulties faced by the Iniernational Law Commission to create a
mechanism to punish international crimes will not be addressed. However,
Article 4 deems punishable ;ny person who commits genocide or related
. crimes ™whether they are éonstiputiOnally respoﬁsible public official§ or
priv;tg individuals.” —

Genocide is defined in Article 2 as acts committed with 1intent to
destroy in whole or inNQért a “national, 'éthn}c, racial or religious
group as such" by a variety ¢f means. These include physical destruction
or injury, mental harm, the prevention -of births, forcible transfer of
children to another group, or deliberately inflicting .conditions on the
group calcuylated to bring about physicial destruction.

The question of intent was ~addressed by one writer in terms of
American atrocities against Indians duqing‘the 19th century,

"...it would appear to be a difficult task to prove that

the United States acted with the requisite 'specific

intent'. It has been arqued that one can ‘imply the mental

element to commit genocide by circumstantial proof where a

large number of victims have been affected. However , the
contrary position seems to be the prevailing view..."(306)

In Canada there 1s little history of” viélent na;ive-government
interaction. The real danger to n;tive communities has been official
policies whose 'expréss purpose, or incidental consequence, was to
assimilate theﬁ and destroy their collective 1dentity..While assimilation
involves a form of ethnocide, itycan easily be jusiified és an effort to
_ merely "change" a peoplé rather than~§hysica11y destroy them.{307) Thus,
based on the rather limited language of the Convéntion it would appear
tpat policies aimed at culturél "genoéide" or ethnocide would not qualify
under the treaty's terms. | -

In Canada o©ne poséible argument exists that policies which allow

native children to be removed by ‘social welfare agencies and placed in
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non-native foster homes are a threa; to thé‘ ;xistence of native
cpmmuéities. Hovever , government plans to delegate social welfare to the
level of the individual 1Indian band will do much to alleviate this
’ concern.‘ In ‘addition;_it would be impossible for any native g}oup to
prove a concerted effort by Canadian government to remove Indian children
from their communities, let alone the intent of genocide.

The only possible example of genocide in Canada was the unofficial
éolicies that 1led to the‘extlnction of the Beothuk peoéle over a century
‘ago. Native concerngs over cultural and soclal "genocide" need to- be
addressed, but the answver does not appear to lie in the Genocide
Convention. -Its existence 1s important, however, as the very minimum
standard expected gf State policies towards minorities. Thelunderlylng

idea of the Convention 1is the fundamental right to existence of a

collectivity which does not constitute the majority of a state.

¢. Slavery cConventions/Forced Labour conventions

The abuses of the <Caribbean natives in the 16th century 1led to the
first'Spanish legislation designed specifically for the protection of
indig;nous peoples. (308) These included royal prohibitions of the
enslavement of the natives although it was permitted in time of war or as
punishment for acts against the Crown.(309) During the 19th century all
nations with 1indigenous populations 1in the Americas abolished the
inétitution of slavery.(310)

However, into the present century there remained practices akin to
- slavery in Spanish America. These practices involved feudal land tenures

based in serfdom, either from pre-colonial regimes or imposed by the
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Spanish colonial rulers.(311) Thus in the mid-1960's the Anti-Slavery
Society estimated t?at 260,000 Indian children were in a state akin to
slavery in Bolivia alone.(312) There have—also been isolated incidents of
slave hunting in the more isolated regions of states like Paraguay within
the past decade.(313) However, for the most part the dangers of

)

enslavement for the indigenous inhabitants of the Americas has passed,
especially with agri;ultural reforms in Spanish America which have
abolished the rural 'forms of serfdom.(314) In Canada the enslavement
native inhablitants was never widespread, and any incidents of slavery
wvere abolished by the British in the 19th century.

The international instruments dealing " with slavery and slave-like
practices héve proven useful to the aboriginal peoples of- Central and
South America and are noteworthy for that reason. These instruments
include the 1926 Slavery Convention, ﬁhe 1952 Protocol which amended it
and substituted the United Nations as the supervisory body, and the 1956
Supplementary Convention on the Abolition of élavery. As with the

Genocide Convention their existence contributes to ‘an evolving standard

of conduct expected of states. .

d. Convention on the Elimination of All Forms of Racial Discrimination

Before dealing with the specific CQnVentioﬁs and Declarations on the
issue oft‘racial discrimination, reference should Qe made to the
provisions of the United Nations Charter. Article 1(3) describes as one
of the éurposes of the organization to promote a;d encourage respect for
human rights without distinction as to race, sex, language or

- h)

religion.(315) Article 55 wuses similar language which raises the
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perennial question of what obligations lie upon State Mehbers in regard

to domestic law and human rights.

However, under khé auspices of the United Nations system racial
discrimination has been systematically denounced as contrary to all basic

standards of state behavior. The International Court of Justice has

stated ) _\

"To establish ...and enforce, distinctions, exclusions,
restrictions, and limitations exclusively based on grounds
of race, colour, descent, or national or ethnic origin
vhich constitute a denial of fundamental rights 1is a
flagrant violation of the purposes and principles of the -
Charter." (316) ‘ '

The United Nations and its .specialized.agencies have overseen a
number of different international i;htrhments‘on racial discr%minat1on.
Perhaps the most important is the 1965 Convention on the Elim;n;tion of
All Forms of Ragial Discrimination but ;t should be read in conjunction
with these documents:

(i) Discrimination (Employment and Occupation) COnvention (1958)

(11) UNESCO Convention Against Discrimination in Education (1960)

(iii) United Nations Declaration on.the Elimination of All Forms of

* Racial Discrimination (1963)

{iv) UNESCO Declaration on Race and Racial Prejudice (1978)

(v) Declaration of:world Conference to Compat Racism and Racial

’

Discrimination (1978)’ ’ .

(i) Discrimination (Employment and Occupational) Convention

The 1944 Declaratién of Philadelphia from the International Labour

Organization affirmed that ' ,

"...all human beings, irrespective of race, creed or sex,
. have the right to pursue their material well-being and
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their spiritual development in conditions of freedom and
dignity, of economic security and equal opportunity”(317)

In 1958 the General Conference of the I.L.0. adopted -Convention No.lll
concerning discrimination with respect to employment and occupations.
(318) 1t defines discrimination as follows

"(a) any distinction, exclusion or preference made on the

basis of race, colour, sex, religion, or political opinion,

national extraction or social origin, which has the effect

of nullifying or impairing equality of opportunity or

treatment 1in employment or occupation; .

(b) such other distinction, exclusion or preference which

has the effect of nullifying or impairing equality of

opportunity or treatment in employment or occupation...”
In Article' 2 of the Convention, States undertake to declare and pursue a
national policy designed to promote "by methods appropriate to national
conditions and practice" equality of opportunity and treatment in respect
of employment and occupation.

The Convention promotes special programmes designed to better or
meet the requirements of persons in need of special protection ‘or
assistance’ due to a number of factors including " "social or cultural

¢

status”.(319) In this sense the Convention anticipates later inhstruments

which specifically exclude special assistance programmes for certain

disadvantaged groups from "@iscrimination”. Beyond these measures the
Convention states that Members "may" provide such special érpgrammes to

assist special groups of workers but there is no positive duty to do so,

(11) UNESCO Convention Against Discrimination in Education

Under the terms of its Constitution, UNESCO has the purpose to
institute collaboration among nations with the viev to further universal
respect for human rights and equality of educational opportunityikSZO) In

1960 the General Conference adopted the Convention Against Discrimination
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1n Education which defines discrimination as

“_.any distinction, exclusion, limitation or preference =« °
which, being based on race, colour, sex. language, =
religion, political or other opinion, national or social T
origin, economic condition or birth, has the, purpose or

effect of nullifying or impairing equality of treatment 1in
education..."(321)

The definition goes on to particularize the deprivation of ahy person or

group to education, their limitation to an inferior -standard  of

education, or, "inflicting on any person or group of persons conditions
which. are 1néompat1b1e with the dignity of man." Article 2(b) excludes

from discrimination the establishment or maintenance for "linguistic or
¥
T

religious reasons"” separate education systems 1f attendance 1s optional

and thé\educatloﬂ provided 1s in conformity with education standards laid:
\

down by 'the competent authorities.

of pa£t1cu1ar interest to the educational needs of minorities 1s

Article 5}1) which reads in part,

"The States Parties to this Convention agree that:

"...{(c) 1t is . esgsential to recognize the right of members

of national minorities to carry on their own educational
activities,- .including the maintenance of schools and
depending on the educational policy of each State, the use v
or the teaching of their own language, provided however:

(i} that this right is not exercised in a manner which
prevents the members of those minorities from
understanding the culture and language of the community as
a whole and from participating-in its activities, or which
prejudices national sovereignty; '

« (11) that the standard of education 1is not lower than the /
general standard laid down or approved by the competent /
authorities; and /

(i1i) that attendance at such schools is optional.”
The -article goes on to ensure that State Parties will take necessary
!
|
measures to apply the principles 1in Article 5(1). There is a pofltlve

obligation on states t assist minorities in their efforts to egucate

i
children. The problemg can occur, however, with the prohlbit#on of
/

| f
. J
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-measures which would prejudice "national sovereignty". In the modexrn

world natiph~bu11ding often takes precedence over the ., rights of
minorities and the phEEEE‘potentlalgy\weakens the Convention. It remains

important, however, for accepting the concept of a minority's right to a

separate education.

(111) United Nations Declaration on the Elimination of =AIT?§§5¥5‘j%£v’-,///

Raclal Discrimination

Declared by the General Assembly . in 1963, the beclaration prohibits

<«

discrimination on the basis of “race, colour . or ethnic origin".(322)

“«

Article 1 describes discrimination on these grounds as an
v, .offence té human dignity and shall be condemned as a
denial ~pof the principles of the Charter of the United
Nations..." ' ‘

Article 2 extends prohibition of discriminatory acts to individuals and
F * .

M
groups as well as to institutions and States. . . \
article 2(3) goes on to deal with affirmative action programmes ]

deemed neceésary to secure the adequate development or protection ﬁf
individuals belonging to certain racial groups: for ghei; enjoymen /of
human rights, Such "special concrete measures” shall be taken by the— — — 7
State in the appropriate circumstances according to the article. Thus,
in the few years between the Declaratloh and the earlier treaties on
discrimination, affirmative action progressed from merely an allongle
form of discrimination to an express duty on States. HoOwever, Article
2(3) also states

"..These measures shall 1in no circumstances have as a

consequence the maintenance of unequal or special rights
for different racial groups.”
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The question posed in the Canadian context 1is whether the native

~minérity should be given the right to choose a separate development from

that adopted by the majority. This is not to say that they will never

' choose to integrate, but the Declaration does not provide an element of

choice in the relations between the majority and a disadvantaged racial

minority.

{iv) International.Convention on the Elimination of All Forms of Racial

t

Discrimination

Opened for signature by the General Assembly two years after the
Declaration of 1963, the Convention relied on a broad definition of
racial discrimination to include

"..any distinction, exclusion, restriction, or preference

‘based on race, colour, descent or national or ethnic origin

which has the purpose. of impairing the recognition”(323)
of the exercise of human rights.

Article i(;) states that discrimination does not include special
measures taken for- the "sole purpose” of secuyring the adequate
advancement of certain racial and ethnic groups and individuals in order
to enjoy full enjoyment of human éiqhts. Such measures cannot lead to
the ma;ntenancq of spéc£31 rights for different ethnic groups or continue
after their objectives have been attained.

Article 2(2) states that States Parties shall take

"...special and concrete measures to ensure the adequate

development and protection of certain racial groups or
individuals belonging to them." :

Once again the Convention takes care to ensure that such programmes do
not result i1n different rights for racial groups oOnce equality has been

achieved.
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‘Declaration which examined issues created by racial prejudice.(324) The

The Convention aims to remove barriers to'the advancement'of a

racial or ethnic grouplcreated by discrimination. 'clearly,hthe natives

i

of canada can benefit from the process. It can be said that Canada has

3

already done a great deal with the anti-discrimination provisions in the

. .

Constitution and the éxteéhsive structures intended to prevent

disérimination. Despite Canada's relatively liberal ahlstory and 1its

efforts to combat discrimination, there still remain  problems.

Unfortunately, the  Convention can -do 1little to combat societal

discrimination beyond encouraging public education which Canada already

does. Another problem with the Convention 1s that while States are

obliged to 1institute measures to advance racial minorities there 1s no

prohibition of such measures being unilaterally imposed on a group.

©

Aan important advance over earlier efforts to combat racial
discrimination was the inclusion of an implementation mechanism. The

Committee on the Elimination of Racial Discrlminétion, consisting of

eighteen members of high moral standing, receives and rqvieWS the
intitial and bi-annual reports of the States Parties. The jurisprpdence
of this body is discussed 1n the section which followsA‘Aealing with the
work of the United Nations and 1ts allied bodies.

'

(1v) UNESCO Declaration on Race and Racial Prejudice

In 1978 the General Conference of UNESCO adopted by acclamation a
Declaration brought togéther two lines of thought- thaf racism must be
abolished in recognition of the essential unity of mankind and that all

peoples have an 1inherent value and right to exist. The Preamble notes

3
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"Convinced that all peoples and all human groups, whatever
their composition or ethnic origin, contribute according to
their own genius to the progress of the civilizations and
cultures, which in their plurality and as a result of their
interpenetration, constitute the common heritage of
mankind." .

It _ lists as "offences against human Qdignity"” racism, racial

e

discrimination, colonialism, and apartheid, and describes how these
offences are perpetrated through government and administrative policies
contrary to the principles of human rights. "Offences against human
digni£y" include

"...relationships and attitudes, characterized by injustice
and contempt for human beings and leading to the exclusion,
humiliation and exploitation, or to the forced
assimilation, or the members of disadvantaged groups.”.

This . statement 1s important as the recognition tbat one Of the
highest forms of racial discrimrhation are efforts to destroy\an ethnic
or racial minority through assimilation. Indeed 1t 1s the greatest
rebuke of a minority's value short of genocide since it degies tﬁg,vafﬁe
of the mere existence of traits which ‘make a group distinctive.

. The 1ndividuai and collective right to be different and to preserve
elements of distinction 1s expressed 1n Article 1(2)

"all individuals and groups have the right to be different; ¢
to consider themselves as different and to be regarded as *
such,..." ‘ '

Since UNESCO is particularly concerned with the cultural element of the

collective 1dentity, the Article 5 discussion of culture states that
. e \
education should help individuals ’ h
Hf}vto recognize that they should respect the right of all
7 igroups to their own cultural identity and the development
* of their distinctive cultural life within the national and
international context, 1t being understood that it rests ‘
with each group to decide 1in complete freedom on the
maintenance, and if appropriate, the adaptation or
enrichment of the values which it regards as essential to
1ts identity..."

£
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Where the difference of a group contributes to its disadvantaged

position. in society, the Declaration anticipates special . programmes

In a major shift from earlier

i
T

the Declaration does

designed to improve that position.

‘documents on the problem of racial discrimination,

W . N .

expressly forbid the creation of specialized mechanisms based on
f «

v

not

-racial or ethnic grounds. Article 6(3) states in part

".,..Where circumstances warrant, special programmes should
be undertaken to promote the advancement of disadvantaged
groups, and in the case of nationals, to ensure their L
effective participation i1n the decision-making processes of

the community." : ° )

Read in conjunction with the statements of the collective right to be.

S~

.. unique; this last article carries a quite different meaning from the . -.

earliet instruments' provisions for affirmative action programmes.
{

0f course, the Declaration does not hind even the members of UNESCO.

Tt constitutes only a direction for the organization's policies and

.7%,..to call attention of States and peoples to the problems
related to all aspects of the question of race and.racial
prejudice.”
Hoyever, 1t 15 a significant recognition bx gove.rnment delegates that
racial discrimination has several components. While 1t 1s vital to
ensure the de jure equality of all people regardless of race, colour,
origin, or other factors, it 1s equally important to ensure that there is
de facto equality for the members of such disadvaptaged groups. At the
same time the majority ‘must recognize the right of individuals and groups
1intended to

to- be differentrand incorporate that right into programmes

better the position of those groups in society. .
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(v) Declaration of World conference to combat Racism and Racial

"

Discrimination

2

In November 1973 the General Assembly announced the Decade . for

Action to rCombat Racism and Racial Discrlmlnation in hoqdur of the 25th

-

.anniversary "of the adoption of the Universal Declaration of Human

Rights. (325) During the last half of the decade there were a series of

regional seminars organized by the Secretary-General on action against™

-racism and racial discrimination. The World Conference to Combat Racism

{

and Racial Discrimination took place in  Geneva 1in August 1978.(326) It

' - - - -

was attended by the representatives - from 125 \governments. These 1included

most countries with indigenous popyYations except Laos Paraguay,

1

Surinam, and the United States.(327) The Declaration adopted by the
Conferénce contains general points on minorities and specific discussiqn

of indigenous populations.

Bl

The Declaration 1s divided 1into a declaratory section and a

'

Programme of Action on specific i1ssues. With respect t0 minorities the

Conference recognized the potential role that minority members could play

Y
in the pron,ugtlon of international cooperation and understanding.
s

However , national protection of minority rights under Article 27 of the
International Covenant on Civil and Political Rights was "essential t&‘ )
B -
enable them to fulfill this role."(328)
The Programme of * Action noted the need for special measures to
ensure real equality for minority members and commented
"..Such specific measures should include appropriate
assistance to. persons belonging to minoraity groups to
enable them to develop their own culture and to facilitate

their full development, 1in particular in the fields of
education, culture, and employment."(329)

Page 114

[

L



There are also specific references to indigenous peoples,

"The Conference endorses the right of indigenous people to
maintain their traditional structure of economy and
culture, including their own language, and also recognizes
the special relationship of indigenous peoples to their
land and stresses that their 1land, land rights and natural
resources should not be taken away from them."” (330)

The Programme goes on to discuss a number of specific issues such as
the collective right of indigencus peoples to call themselves by their

own name, to have an official status, to form their own representative

organizations, and to

",.{c) to carry on within their areas of settlement their
traditional structure of economy and way of life; this
should in no way effect their rxghf to participate freely
on an equal basis in the ecoriomic, social and political
development of the country,;

(dY to maintain and use their own language, wherever
possible, for administration and education

(e} to receive education and 1information 1n their own
language, with due regard to their needs as expressed by
themselves, and to disseminate 1information regarding their
needs and problems."(331) '

The Declaration goes even further and étates that "funds should be made-

.available by authorities for investments" in the economic and cultural

spheres of activity. The uses of these funds are to be determined with
the participation of the indigenous peoples themselves according to the
Declaration.

Since many indigenous peoples, including those of Canada, find

-themselves divided between -several post-colonial states, the peclaration

urges States to allow cultural and social 1links of those peoples with
"their own kith and kin everywhere". Such policies must, however, include
strict respect for the sovereignty, territorial integrity, and political

independence and non-interference 1n the internal affairs of the States

involved. States are alsc urged to facilitate and support the



establishment of international organizations for indigenous peoples,

"through which they can share experiences and promote common interests”.

e. International Covenant on Civil and Political Rights

The Covenant on Civil and Political Rights has the only specific
reference to minorities 1n the three instruments which make up the
International Bill of Human Rights. Article 27 reads

“In those States 1n which ethnic, religious, or linguistic
minorities exist, persons belongipg ‘to such minorities

shall not be denied the right, ih community with other

members of their group, to enjoy their own culture, to

profess and practice their own religion, of to use their

own language."(332) \ T~ )

The article's reference to "ethni;;f_geiigious, or linguistic”

minorities reflects 1ts antecedents before World War II. The earlier
instruments had dealt with the various national minorities of Europe

which could be 1dentified 1in ethnic, religious, and linguistic terms.

This does not, however, prevent’fhe applicatibn of Article 27 to the

[

indigenous populatidms of most states.(333)
£

The application of Article 27 assumes, of course, the survival of an

‘1dent1fiab1e‘vminorlt§ broup. For example, in 5pan{sh America the

characterizatiqg/of a person as indigenous is generally on the basis of
traits which aistlnguish them from the majority such as the use of né;ive-
languages, custom of dress, or life-style. In Canadé, where the majority
of the 1ndigenous. peoples:. have been greatly assimilated, the
identification of native status 1s éither on the basis of race p£ by
bhreaucratic identification based on "status”. N

Francesco <Capotori, in a major study of the rights of ﬁersoﬁs

3
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belonging to minorities wunder Article 27 for the United Nations,

considered the term "minority" in the Covenant. The Sub-Commision on the
SN . -

Prevention of Discrim;nation Protection of Minorities at its S0th session

recommended that the Commission on Human Rights adopt a draft resolution

concerning the definition of "minority" based on the following elements:

"{i) the term minority includes only those non-dominant
groups in a population which possess and wish tQ preserve
stable ethnic, religous or linguistic traditions or
-~ characteristics markedly different from those of the rest
of the population
> "(11) such minorities should properly include a number of
persons sufficient by \tnemselveé to preserve such
traditions or characteristixs
{(i1i) such minorities must he loyal to the State of which
they are nationals."(334) \\ ,

\
For the purposes of his study Capotori envisaged the term "minority"
to mean

"..an ethnic, religious or linguistic minority is. a group
numerically smaller than the rest of the population of the
State to vwhich it belongé and possessing cultural, physical
or historical characteristics, a religion or a language
different from those of the rest of the popultion."(335)

One advantage of the non-nimerical definition suggested by the

Sub-Commission is that in -some countries the Indians are the majority but

do not play a significant part in ‘government. Such is the case with both

Peru and Bolivia,:although the latter is certainly the worst offender,
on the other hand the Sub-Commission suggests that a distinction between

the majority and the minority must be ~on the basls of traditions and

. characteristics "markedly different" from - those of the dominant

‘population. In states like Canada vhere assimilation “has proceeded for

many years there may be little outward cultural differences remaining and

‘vet the natives have a distinct character.

Article 27 reflects the reluctance of most governments to provide

-

positive protection for minorities. However, it prohibits state denial

-«
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of .the individual s right to participate in collective right, and in that
sense implicitly recognizes their existence. Professor Capotori explai'ns
this reliance on the individual for the protection of Article 27 as a
result of several factors; historical precedents in the European minority

treaties which accorded rights only to individuals, the need for a \

1

coherent formulatio of individual rights in the International Bill of
Right’s, and the political atmosphere oOf the period after world ‘ war II
with the unbillingness of most states to specificlally recognize minority

rights.(336)

?

At the same time Capotori makes these comments

"...it must be borne in mind that the rights 1in question

will be exercised by thelr holders 'in community with other :
members of their group'....That 1s easily understandable - J
when 1t is considered that the rights provided are based on _’//
the interests of a collectivity, and consequently it -is the
individual as a member of a minority group, and not just
any individual, who- 1s destined to benefit from the
protection granted by Article 27."(337)

The Human Rights Committee, established under Article 28 as th

implemenfatlon mechanism, has 1implicitly dealt with the matter.. The -

Committee gave its views of thé matter in relation to the the\petition of
a Canadian Indian woman unde{' article 1 of the Optional 15r\5t<>c01- the
case of Sandra Lpvelace. It involved a status Ind‘iah woman 'who— m\arried a
nop-Indian and under the- terms of the Indian Act lost her sgtat'ué r‘ights _
which included the right to live on her Indian band's ?eseriré iands.(338)
The same disability does ' not apply to status Indié_n men who marry
non—stat\us women, and s0 Mrs.Lovelace argued that the canadian statute
discriminated on the basis of sex. *

The Committee ruled that it lacked jurs"_idictionA to consider the

initial loss of status by Mrs.Lovelace since her marriage took place

before the Covenant entered into force for Canada. For this reason the

N
=
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Committee as a whole did not address the question of sex discrimination,
though Mr.Nejib BouZiri in a separate opinion considered that  such

discrimination continued to exist until the date of the application. The

-Committee did, however, consider the issue of Mrs.Lovelace's rights under

’

Article 27 since her loss of status barred her from residence on the
reserve lands of her former Indian band. The critical passage of their
reasons reads,

"...The right to 1live on a reserve "is not as such '
guaranteed by Article 27 of the Covenant., Moreover, the

Indian Act-does not interfere directly with the functions

which are expressly mentioned in that ‘article. However, in

the opinion of the Committee the right of Sandra Lovelace

to access to her native culturé and language "in community

with other members" of her group, has in fact been, and

continues to be interfered with, because there is no place

outside the Tobique _Reserve vwhere such a community

exists...."{339)

Capotori's view is 1implicit in the reasons vhich strongly suggest that
while Arficle 27 is drafted in terms of individual rights, the rights of

cOllectivity must also be protec.ted.

Professor Capotori goes even further and proposes that the

.

obligations upon States under the "article are ‘positive as well as the
passive duty not to interfere. In relation to cultural rights he
comments,

"...At the cultural 1level...it is generally agreed that
because of the enormous human and financial resources which
would be needed for full cultural development, the right
granted to members of minority groups to énjoy their own
culture would 1lose much of its neaning if no assistance
from the Governments concerned was forthcoming. Neither
the non-prohibition of the exercise of such a right by
persons belonging to minority groups nor the constitutional
guarantees of freedom of expression and association are
sufficient for the effective implementation of the right of
members of minority groups to preserve and develop their P
own culture,"(340) . ’
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\ The inﬁerpretation~of Article 57 to create positive duties on States
is not acceéted by many governments. However, even a narrow construction
allows the recdgnition of true collective rights\inherent'in the wording
of the artfcle. For indigenous grolps threatened with a;similationist
poclicies by their governments even this limited protection is‘'welcomed.
In the case 0of Canada's native peoples the 1implicit requirement of
positive pfotection adds valuable support t; their arguments for greater
control and financial aid in the creation of 1ndﬁgenous social
institutions such as native lénguage schools,

In the most recent Canadian'report under the Covenant, submitted in

March 1979, Federal policies were discussed in relation to Article 27.

The report noted the Multiculturalism Directorate of the Department of

Secretary of Staté as

1

"...designed to encourage the development of a society in

which individuals and groups have an egqual chance to

develop and express thelr cultural identity as an 1integral

part of Canadian life." (341)
In relation to indigenous minorities the report states that canada seeks
‘to  "maintain and develop Indian culkﬁre" and clted examples of 250
|schools which offer clagses in or are taught in. native 'languages, the
programme to standaédize written Inuit, and policies to encourage native
arts. "ihrfesponse to questions from< the Committee on the programs
designed to - protect - and deveiop aboribiqal minorities, <Canada's
suppiementary report of\1983 detailed effarts to provide mechanisms of
self-government to Canada's natives.(342) The report took pains to
describe efforts to correct the former system of administering natives as
opposed to recogﬁ}ziné truly indigenous political structures and power.
It is important-to note that th; programs described in these reports are
not merely'the encouragement .of nativeciénguages or arts, but involve the

1
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government's recognition and encouragement of native autonomy.

Clearly <Canada regards the natives as Article 27 minorities and
pol%cies to encourage their autonomy as fulfilling the aobligations of the
treaty. This suggests thai Canada also reads certain positive duties into
the terms of Article 27. Natives could argue 1in future that canada cannot
unilaterally rescind these programmes since it has used them to
* demonstrate 1ts fulfilling of Article 27 duties,

An argument by native groups based on Canada's reports to the United

Nations would rely on the concept of estoppel. It has already been

applied by the International Court of Justice on several instances, For

example, in the 1960 case of Arbitral Award by the Xing of Spain and the

1966 Temple Case, the principle was related to the doctrine that States
" are obliged to fulfill expectations in the 1international community
created by their conduct.(343) Such conduct could be shown by the actions
) of state representatives or the statements of high officials. Examples

©of the latter situation are the East Greenland and Nuclear Tests

cases. (344) support for the estoppel principle 1s not universal and a
writer as noteworthy as Brownlie has stated

"..1t 1s necessary to point out that estoppel 1in municipal

law is regarded- with great caution and: that the principle

bas no particular coherence in 1international law, its

incidence and effects are not being uniform...."{3453%)

The principle has been applied to the international conduct of state
relations. Its underlying assumption is that world public order demands
‘that States be able to rely on each other's public gestures and
statements. A miﬁor1ty vhich seeks to enforce its own State's conduct on
the basis of estoppel would face & much more onerous task than another

State. However, with the probiems of standing before a body of

international judicial competency aside, 1t would be possible for a

2
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minority's representatives to raise the argument before a body like the
/
Human Rights ?bmmlttee.

'

f. UNESCO Declaration on the Principles of International Cultural
/
Co-operation

The; Declaration on. the 'Prlnciples of International Cultural
Cooéeraglon was proclaimed by the General <Conference of UNESCO 1in
1966.(346) As a declaration of principles by a governméntal organization
1t deserves attention as an expression of standards towards which States
are expected to work.(347) 1In addition, 1t 18 -a useful tool of
interpretation of cultural rights contained 1in multi-lateral treaties

dealing with human rights.

In relation to a domestic right “to culture the mosft 1interesting

portions of the Declaration are Article 1 which states that: P
.
"l. Each culture has a dignity and value whic¢h must be (/
respected and preserved . !
2. Every people has the right and the duty to develop its /[
culture..." ' .
Article 2 states that: - .

"Cultural cooperation is a right and a duty for all peoples
and nations, which should share with one another their
knowledge and skills."(348)

The Declaration 1is notewérthy for not limiting the rigﬂt to culture to
States or dominant cultures, and instead stressing that all peoples and
all nations possess the right. ‘

The collective right to culture should be read 4n conjunction with
the individual right to take part 1in cultural 1life.. The Universal
Deélaratloﬁ of '‘Human Rights states that
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"Everyone has the right freely to participate 1in the
cultural life of the community, to enjoy the arts and to
share 1n scientific advancement and its benefits.'"(349)

Article 15 of the International Covenant on Economic, Social, and

s’

Cultural Rights elaborates on this individual right in these térms:

"l1. The States Parties to the presént Covenant recognize
the right of everyone to: -
(a) to take part in cultural life....

2. The steps to be taken by the States Parties to the
present Covenant to achieve the full realization of this
right shall 1include those necessary for the conservation,
the development and the diffusion of science and
culture."(350) '

With respect to a positive obligation on governments 1n the area of
culture, the essential role of the state to provide adequate funds and
the proper planning of cultural ainstitutions and programmes has been

recognized in conferences held under UNESCO auspices. One example, is

-

the 1970 Intergovernmental Conference on Institutional, Administrative
and Financial Aspects of Cultural Policies held in Venice.(351) 1In the

words of a working document prepared for the 15%2, Inter-governmental
i

Conference on Cultural Policies in Europe,
"...the right to culture 1implies the duty for governments
and for the international community to make 1t possible for
everyone, without distinction or discrimination of any
kind, to take part 1in the cultural life of his community
and of mankind generally, For the universal participation
to be effective, the State must furnish the necessary means
to those wvho are underprivileged 1in their access to
cultural life..."(352)

.

For any minority threatened by a551milad10nlst pol1c1es, the right

to culture can be argued to contain two components - the right to have
and participate 1in a minority culture and the rlgh€ to have the State
provide the essential measures for the conservation, development, and
diffusion of that culture to members of the community. In the words of

Professor Capotor:
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“..it 18 1nconceivable that the State should have fewer
cultural obligations vis-a-vis minorities. than towards its
people in gerferal.” (353)

g. Convention 107 of the International Labour Organization

N

Convention 107 concerning the Protection and Integration of

Indigenous and Other Tribal and Semi-Tribal Populations 1in Independent

Countries was created under the auspices of the International Labour
Organization. The I.L.O. had given consideration to the special problems
of indigenous workers since 1926, although 1t was not until the

Philadelphia Conference in 1944 that a distinction was made between

3

vorkers 1n colonies and i1ndependent states.(354)

A 1953 sfudy of i1ndigenous populations by the I.L.O. stated
" The problems of i1ndigenous workers should not be seen as
a problem concerning a particular somatic or ethnic group
but as one concerning a section of the population, which
for economic or  historical reasons, has ndt yet. been
integrated 1into the social and economic 1life of the
community as  a whole; that is to say that when the
expression i1ndigenous worker is used, the stress should be
on"the second word and not on the first.”(355)

The philosophy 1nherent in the work of the 1I.L.O. 1s that the praimary
duty of governments 1is to integrate indigenous groups 1nto the national
life as quickly as possible. As the central assumption of its
programmes, the 1ssue before the orgaglzatlon when drafting Convention
107 was to find the most efficient means and to establish measures to

protect primitive peoples in the process of integration. . -

—

The Convention, as its title implies, 1s 1atended to cover two very

different groups of peoples. Article 1 states that the Convention

applies to members oOf tribal or semi-tribal populations whose '



"...s0cral and economic conditions are at a less advanced
stage than the stage reached by other sections of the
population."(356)

, It equally applies to populations

"...which are regarded as indigenous On account of their

descent from the populations which inhabited the country,

or a geographical region to which the country belongs, at .
the time of the conquest or colonization, and which
irrespective of their legal status, live more 1in conformity

with the social, economl'c, and cultural institutions of

that time than with the institutions of the nation to which

they bglong."<357) o

This rather lengthy deseription creates a narrow range of peoples to whom
the Convention's protectlon; would apply. The dichotomy between the
general tribal chiracteristics and the specific 1ndigenous groups was to
sat}sfy the problems of primitive tribes 1in states which were not ruled
by the descendents of colonists.(358) In both caseé, however, primitive
peoples were contemplated by the drafters and the "indigenous" ciass 18

assumed to be economically inferior.

The Convention does_ not bluntly intend to abolish pluralism and 1's

clearly 1in favour of better living stéﬁdar\ds for i1ndigenous peoples. The '

P

means chosen by‘tﬁe‘*@onwn&rem—rwe&vef—the‘ﬁa“fﬁégb'l integration based on
their abandénlng any characteristics which may slow the process, In this
sense 1t 15 a return to 19th century solutions to the "Indian problem" by

the virtual destruction of the Indian identity. N

kY

g. United Nations Activities Related to Indigenous Populations

While the United Nations has served as a valuable catalyst for the
creation of standards in human rights 1little attention has been given to

the specific problems ” of indigenous minorities. Studies and reports on

o, e

e
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specific human rights problems such as slavery have included references
to these groLps'but 1t is only in the last decade that specific studies

]

have considered the 1ndigenous peoples.

P The General Assembly has considered questions involving ;ndigénous

it

peoples on only a few occasicns. More specific work to create standards -

for the protection of aboriginal groups can be found in the subsidiary

. . p
bodies. This 18 particularly true of the work of the Human Rights

Committee and the committee for .the 'Elimination of Racial Discrimination.

a

{i) General kssembly Resolutions

The 1ssue of 1ndigenous populations has come ?pyinfrequently in the
General Assembly but 1tkis possible to detect a change in attitude in the
pa;t four decades, In the 3rd Session Bolivia submitted a draft
résoluti1on which proposed that a sub-commission of the social Commission

be established by ECOSOC to "study the social problems of the aboriginal

populationd of the american continent".(359) After the matter vas revised
by the Third Committee and the A4 Hoc Political Committee, the resolution

read in part

o
+

"Whereas the Charter sets forth as ¢ne of the objectives of
the United Nations the promotion of social progress and
higher standards of livaing throughout the world.

Whereas there exist on the American continent a large
aboriginal population and other under-developed social
groups which face peculiar social problems that 4t is
necessary to study in the face of international
co-operation.."(360)

The Resolution recommends that ECOSOC study the situation of
American 1ndigenous populations in collaboration with the Inter- American

Indian Institute 1in States which request such help. It also invited the

Secretary-General to co-operate 1in such studies 1in consultation with
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interested Member States. In the Secretary-General's report to the llth

Session of ECOSOC he noted that his office had received no comments or

‘requesfs from any Member State for the Secretariat to initiate a study of

;hg/s1tuation of American aboriginal peoples.{361)

This early effort reflects-the prevailing attitude of the period
which';i;;;a the issue of 1ndlg§nous peoples only 1n terms of their laci
of social progress. As a socially disadvantaged gr;up, measures were
sought to raise the standard of- living of indigernous poéulations, and to

integrate them into the national state. 'Nowhere 1n Resolution 275(III)

J
»

was there a suggestion thal 1ndigenous peoples have any 1nherent right

- elrther to development, or to control their own destiny within the state.

In contrast there are a series oOf General Assembly resolutions from

a latter period which deal with violations of human rights 1in Chile after

the military coup. while the resolutions are important for their

consideration of the domestic policies of a Member State, they are
]
o

espéc1a11y important for their reference to the indigenous peoples of

Chile. " There were several resolutions on the human rights situatigon in

the 1970's but 32/118 of 16 December

e

Chile during Resolution

instructed ECCSOC to report on the protection of human rights 1in Chllel,

The report produced by ECOSOC dealt with a range of issues

including the situation of the 1indigenous population. Particular

attention was given to the Mapuche people who number about 1 million and

constitute approximately ten percent of the Chilean population.(362) The

report detailed the dismantling of measures 1nstalled to protect the
L~

collective lands and the measures ' designed to

¢

ownership of Mapuche

provide free medical and cultural services to them. The Working Group

for the General Assembly dealing with Chile received complaints from the

rights, poverty, malnutrition, and the dissolution
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of collective ownership.(363) With the report of ECOSOC before it the

General Assembly édopted Resolution 33/1%5 on 20 December 1978. After a

geﬁeral call to the <cChilean government to restore and safequard basic

human rights and fundamental freedoms, the resolution "urges the Chilean

authorities in particular” to deal with twelve specific topics .including
"(1) to safeguard the human rights of the Mapuche Indians

and other i1ndigenous minorities, taking into account their
particular cultural characteristics.”(364)

1=

One year later Resolution 34/179 was adopéed 1n which the General
Assembly expressed ‘'grave concern" at the deterioration of a number of
areas including khe treatment “of Chile's 1ndigenous peoples.(365) - The
Chilean authorities were strongly urged to

"..respect and promote human rights 1n accordance with the
obligations of Chile has undertaken ' under various
international 1instruments, and in particular,”

(g} to respect the rights, 1n particular the economic,
soclal and cultural rights, of the indigenous
population..." (366)

" 1n February 1980 the Commission on Human Rights adopted Resolution 21

(xxxv;) vhich called for Chile to ‘"restore the rights, in particular the

economic, social and cultural rights of the indigenous population".(367)

" The General Assembly later that year adopted Resolution 35/188 which

repeated earlier ca{ls for the restoration and enforcement of human
rights and 1in partlcular‘ to take the concrete steps cited in the
commission's resolution.(368)

Subsequent reports of ECOSOC on the situation in Chile have noted

——

the problems faced by the Mapuche‘EIHSPTfy~\thhtregards to their loss of
economic, social and cultural rights. In addition, one report notes

"...In addition they are victims ‘of the violation of a
specific right to which they can lay claim af members of an
indigenous ethnic minority, the right to greserve their
cultural and social identity and their traditional forms of
wvork and ownership. Their integration 1nto the economic
structures favoured by the present-day authorities and
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imposed by authoritarian means without consultdtion 6> the
participation of those concerned who are at an obvidus
disadvantage, 15 yet another factor which may contribute
towards the extinction of their culture pnd the 1loss of
their identity as a people."(369)"

+#he attention given by the General Assembly to the Mapuche, does no
. / .

- necessarily mean an equal amount of attention is given to all }ndlgenous
; .

peoples. For example, on the same day as Resolution 3S/lqé on Chile
there were similar resolutions on the human rights 51Fuat}¢ﬁ; in Bolivia
and E1 Salvador vhich made no reference to Indians.(370) This does not‘
negate the fact that the Chilean case recognized that' the rights of
indigenous peoples were more than merely moral.
. i .- ; .
The %mportance of the case lies 1in the  .change in attitudes it~
suggests is now. occuring. It ié submitted that the eméhasis has shifted
away 'from ihe early position that States should protect ;tﬁ;ir
disadvantaqeéllnd1§enous minorities, to éhe more .recent position -thaf
States bear some kind of duty tocgfespeqt Fhe 1nhergnt ;iéhts of sucg

<

groups, although little effort has been given to define those rights.

(ii) commission on Human Rights

The problems of indigenous populations were not dealt with

épec1f1caL19 by the Commission or 1ts subsidiary bodies before 1969.(371)

There had been earlier references 1n reports on slavery which discussed
conditions of agricultural penury in some Latin‘ American countries. For
the most part, specific attention has been relatively ;ecént.‘
In 1969 the Sub-Commission on the Prevention of Discrimination and

Protection of Minorities received a report on racial discrimination in

the political, social, economic, and cultural spheres., It dealt in part

) Page 129 . : ¢ J



with indigenous. peoples.(372) In 1971 ECOSOC authorized the start of a

massive study on the special problems of discrimination against

indigenous peoples which has recently been completed.(373) Logically, an
important step 'in the creation of international standards for the
treatment of indigenous peoples 15 to i1dentify current problems. in

certain quarters of the United Nations _there 1is a call for an

- 1nternational ~-instrument to deal with minority rights which could

possibly have a special provision on indigenous peoples.(374) At the

momeﬁt, however, much of this work 1is eclipsed by the much greater

v

attention given to the issue Of racial discrimination.

There are‘ three Working Groups. which deal with 1ndigenous

populations ih some aspect of their work. The Working Group to inquire

into the situation of human rights in Chile has had 1ts task continued by ]

a Speclal Rapporteur since 1979.(375) The Working Group on Slavery,

#

established 1n 1974, meets annually and submits a report to the

Sub-Commission vith references to residual problems 1n Spanish

L3

America.(376) In May 19282 ECOSOC authorized an annual working group on
indigenous populations whose task 1s to

"...reviev developments pertaining to the promotion and
protection of the human rights and fundamental freedoms of
indigenous populations, including information requested by
the Secretary-General  annually from governments,
specialized agencies, regional intergovernmental
organizatlions and non-governmental organizations in
consultative status, particularly those of indigenous
peoples, to analyze such materials and to submit its
conclusions to the Sub~Commission."({377)

The Working Group is also 1instructed to give special attention to the
evolution of standards for the rights of indigenous peoples.
The Report of the Working Group on Indigenous Populations of the

first session under the Chairman-Rapporteur Mt.Asb)o:nleae vas 1ssued 1n

Auqust 1982 and there have been periodic teleases of information since
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that time.(378) 1In its first report the Group described the principles

which woﬁld ﬁuide its work. With respect to the evolution of standards it
nptéd the importances of gathering information from both governments on
present standards and indigenous populations on what standards they\uould
wish to see. It noted. &

"Special attention should be given to the application of
standards 1n the context of development policies and
development projects. Minimun standards should be applied
- both by governments and international agencies 1involved in
development activities. In particular, there should be
firm protection of land rights of indigenous populations
‘and these populatons should play a central role in the
- planning and execution of development projects affecting
the territories in which they 1live.  Standards to be
developed could concern:
" -right to maintain own culture, language, and way of life
-land and mineral rights

-self-management, consultation, participation,
self-government, or self-determination
-freedom of rel:igion and traditional religious

practices." (379)

5 '
The work of this Group 1is extremely important since 1t shows a new

emphasis to'consider the claims of indigenous groups as opposed to merely

setting standards -for their treatment.

Y

(1ii) Humankkiqﬁts committee

LB

Although created- by tﬁe speémfic terms Of the International Covenant
on Civil and Political Righ;sv,Lher1des§read adoption of the Covenants
on Human Rights makes the role of the Committeg important 1in the
establishwent of standards. In this sénse it plays a valuable role in
interpreting state obligations under the treaties. 1In addition, even for
states which have not ‘ratified the treaties, the Committee serves to

evolve the standards of human rights throughout the world.
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- When states appear before the Committee 1t does not hesitate to deal

with Lndigenous//peoples vithin the terms of Article 27, This has
occurred in the face of official denials of the Article's applicability
to indigenous groups as was the case with Chile in 1979.(380) Silence in~
reports on the indigenous groups 1s_va1;o met with requests for further
information as was the case with the 1980 report of Surinam when the
Committee

“...asked what measures existeéd to enable minorities to .
preserve their own culture while participating on an equal
footing with the rest of the population in the country's
political 1life; and. how land <claims were being dealt
with."(381) ' ‘

Columbia 1n 1ts 1980 report was also questioned on why it considered
that the 1Indians were not an ethnic minority. The Committee's report
summarized its questions about why the Indians of Columbia could not be

an ethnic minority when

"Lt was generally known that American Indians
constituted a linguistic, ethnic, and sometimes even a
religious minority; why they ‘did not have juridical
personality and why they were represented by government
officials and not by representatives of their own choice.
Information was requested on the situation of this
community, on their participation in the 1life of the
country, on the educational and medical facilities at their
disposal, on whether they enjoyed the right to elect and to
be elected to public office, on whether they were consulted
on the question of drafting a national 1Indian Statute and
under vwhat conditions the Indians could enjoy the right to
self-determination or the fundamental rights of minorities
in accordance with Articles 1 and 27 of the Covenant.,"(382)

It 1is noteworthy that the Committee mentioned self-determination
with respect to Columbia's native minorities. The Committee has also
questioned the representatives of the Soviet Union and the Byelorussian
§SR concerning “national groups” and “minorities and 1indigenous groups",
and one writer notes

"...both the representatives, as well as members of the

Committee who put the questions, assumed the right of
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self-determination of Article 1 applied to nations and
‘ethnic groups of a multi-national state...”(383)

-

Self-determination in the context of minority groups was also raised
in the discussion of the report of Yugoslavia in 1984. In the summary of
the Committee's discussion with the represgntatlves of the Yugoslavia the
following exchange £ook‘ place concerning ArFicle l;s reference to
self-determination,

."Turning to the specific articles of the Covenant and with
specific references under article ¥ ...it was asked what
had been done to promote the /{ights of minorities 1in
Yugoslavia; how self-mapnagement /was applied 1n concrete,
terms to the different\ nationalities of the Yugoslav
population, 1in conformity with the principles of the
Covenant; how -equality was achieved between those
nationalities; and what vere the legal provisions on ethnic
minorities 1in the Constitutions of the republics and
provinces.

In response, the representative referred to the
Constitution of 1974 which confirmed the equality of all
nations and nationalities...and that special attention was
given to the representation of nationalities 1n federal,
provincial and communal organs of authority. He expressed
his Government's willingness tO prepare an additional
report regarding provisions of the Constitution and the
legislation relating to the equality -of nations and
nationalities of Yugoslavia."(384)

< \
Not all governments have been as responsive to questions about the
rights of minorities, especially when they are posed in terms of Article
1's references to self-determination. In 1984 Sri Lanka was asked
"...whether.,.part of the population might not «claim the
right of secession or plead for a federal form of
government 1in.accordance with the right of peoples to
self-determination as enshrined in this article.” (385)
Other members of the Commi%tee pointed out that self-determination in
Article 1
“could not be exercised to the detriment of territorial
integrity or by elements which formed an integral part of
any given- country. They did not agree, however that this
right was not applicable to sovereign States since it was a

right of a continuing character - the right of the vhole
people to choose their form of government and to elect
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their chosen representatves to carfy out politics endorsed
by the electorate." (386)

The Government of Srl Lanka's representative also took objection to the
&nterpretation of self-det;rminatlon as appiicable “to minoritlés, and
reiterated his govétnment's view that the right applied to "peoples still
under aiien and foreign rule but not to sovereign 1ndependent States or

to a section of a people or a country.”"(387) ) >

There vas recently presented to the cCommittee i1n 1ts, capacity under

the Optional Protocol the interesting prospect of squarely éddressing the

N

against Canada by, a Migmag Indian 1t was claimed that Canada denies

self-determination under Article 1 and had

¢

"...deprived the alleged victims Of their means of
subsistence and has enacted and enforced .laws and policies
destructive of the family life of the Migmags and inimical
to the proper education of their children...It is stated to
be the objective of the communication that the traditional
Government of the Migmaq tribal society be recognized as
such and that the Migmaq nation be recognized as a

State."(388) . S

The 1ssue did not need to be directly addfessed, however, as the
Committee ruled the Communication to be inadmissible since the

"...author has not proven that he 1s authorized to act as a
representative on behalf of the Migmagq tribal society. In
addition, the author has failed to advance pertinent facts
supporting his facts that he is personally a victim of a
violation of any rights contained in the Covenant."(389)

Despite these 180lated examples of the Committee's 1individual

members raising quest1ohs about minorities in terms of Article 1, most

7

N
diSCUSSI?TS of minority groups occur 1in considerations of Article 27's

protections. In the case of indigenous minorities, these_questions have
4 -
g

often been thorough, and have touched on 1issues viewed as highly

important by Canada's natives. For example, in 1980 Costa Rica- was

questioned about the right to land for Indians and whether
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"...they possessed an independent juridical status; on the
to preserve their culture, language, and . ~
also asked on whether current

protecting lands belonging to
their lands from being

steps taken
land...Questions were
legislation was effective 1in
the 1Indians and preventing
‘transferred to other people..."(390)

The 1983 report of Mexico was questioned on the use of Indian languages

1n education and “"what priactical opportunities are available: to enable

1

Indian communities to maintailn their native languages and cultures and to

for their own' development," (391) Land

use their own resources and land

rights have also been raised by the Committee with respect to Surinam,

Costa Rica, Columbia, feru, Panama, and_ Mex1co.(392) In 1984 El Salvador
! .

was asked to prbvide 7nformatlon on 1ts minorities,

’ {...partlcularfy aborlglﬁes which existed i1n their country,
- their participatpon in political life, the extent to which
théy were involved in the 1internal conflict and the manner
in which their [cultural 1dentity - wds being preserved and

protected. " (393

A Supplementary Report was filed by Canada in 1983 pursuant to
questions posed by/ the Human Rights Committee 1in March 1980. These-
included questions foncerning article 27, .

of the various ethnic groups

"What 1s the c£u31 situation
programmes

., and minoritig¢s 1living 1n Canada? Are there
intended -to encourage the development of the variolus ethnic
groups and minorities within Canadian society? Is Canada
seeking to strengthen ethnic tdentity or to assimilate
minorities 1ifto the rest of the population?”(394)

Questions were pecifically raised 1n relation to Canada's native
a request on how the "system of autonomy granted to

peoples, including

unctioned. The Canadian response 1n the Supplementary

Indian tribes*
efforts to encourage political,

Report detailed the” government's

economic, social and:cultural autonomy among Indians and Inuit gréhps,
R

- and stated

"The .Government's policy on the 1Indian and aboriginal
peoples may be summed up in a few words: to end a state of
dependency, resulting from a much too paternalistic policy,

P N
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bQ, encouraging a feeling .of ‘communlty belonging and
autonomy from the government."(395)

The Committee "has taken an activist role 1in }ts comments on the
Cové€nant's provisions and 1ts réllance on both article 1 and Article 27
constitutes an important source to interpret state obllgathns. Of equal
importance is that States like Canada, perhaps reacting to this position
by the - Committee, are framing their reports on Article 27 in ¢terms of
measures to ensure minority autonomy, in addition to measures intended to

ﬁerely protect them.

(1v) Committee for the Elimipation of Racial Discrimination

- The valuable work of the Human Rights Committee has been paraileied
by that of the Committee on the Elimination of Racial Discrimination
(CERD). It was created under the Convention for the Elimination of All
Forms of Racial Discrimination mentioned above.

Like the Human Rights Commlttee; the CERD has encountered states
that deny the existence of racial minorities. This was the case with
Bolivia's reports which denied any racial discrimination existed despite
1ts mainly rural and poor Indian majority.(396) Similar problems have
occured with Ufuguay and its i1ndigenous minorities.(397)

In most cases, however, governments have reported on their measures
to protect and advance indigenous minorities. In several cases the
Committee has stressed the importance of a balance between advan;ement
through i1ntegration and the preservation of the minorities' uniqueness.
Dealing with the 1978 report of Argentina the Committee '

"...emphasized that the policy of 'voluntary integration'

: must be gradually implemented 1n order to ensure that

‘aboriginal’' communities retained their cultural identity,
and that the pirpose of that policy should be to secure the
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economic and soc¢ial development of the ethnic groups "
concerned while at the same time enabling them to preserve
their culture characteristics..."(398)

The need to protect Indians 1n the face of development was also the
subject of questions aimed at the 1978 report of Brazil in respect to
development in the Amazon.(399)

The 1ssue of the preservation of i1ndigenous cultural angd social

structures was also stressed 1n the 1979 consideration of Mexico's
report.(400) Similar 1deas were expressed with respect to the report of
Panama when the Committee commented that
"..some members of the Committee...had expressed doubts as
to whether the objective of the Government of Panama was to
preserve the customs and traditions of indigenous groups.Qr
to integrate them 1into the national community and life o
the nation. 1In this connection, the Committee welcomed the
new ©policy of the Panamanian Government which aimed at
enabling the indigenous communities to participate fully in
the socio-economic development programmes of the country
while safeguarding the continuity and promoting the
development Of their cultures and languages."(401)
The rights of indigenous minorities to their lands and the benefits
of resource development have also been raised. In the discussion of
Argentina's 1980 report the Committee i1nquired into efforts to secure for
1ndigenous groups the possession of their lands through reservation and
the rights such communities had to the minerals found 1n the areas. (402)
In 1981 Chile was (questioned about 1ts abolition of programmes and
institutions designed to aid the Mapuche people and its policy to allow
the subdivision of the communal Indian lands.(403) Similar guestions have
been asked of Ecuador in relation to agrarian reform and 1ts 1impact on
indigenous farmers, and Costa Rica on the preservation of communal land
rights, (404)

In 1ts fairst report to the Committee in 1971 Canada stated that
"cultural diversity is valued as a positive factor in Canadian life", and

’
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detailed the programs designed to "a®s1st the development of native
people”.(405) The description of policies to ameliorate the condition of
natives 1s presented by Canada 1n termsn of article 2.2 of the

\
International Convention on the Elimination of Aall Forms of Racial

Discrimination which admits "sp€¢1a1 and concrete measures to ensure the

\\\\\\\adequate development and prot§ft1on of tertain racial groups Or

\

;}n§1v1dua1s belonging to them". In 1ts fourth report to the Committee in
197é\CQQ§da reported that the Department of Indian Affairs and Northern
DeQéiopmenf vas . . .

"...placing particular emphasis O activities related to

local self-government and decision-making for Indian and

Inuit peoples. The objectiye of this thrust 1s to enable

Indian and Inuit communities to 1ncf€a51ngly assume control

of their own local affairs..."(406)

‘Through 1ts questions the Committee c$nst1tutes another element 1n
the evolution bf international standards fo;\the protection of 1ndigenous
minorities. Like the Human Rights Committee xFls 1s done not sO much as
the formation of 1international law but \gs the efucidation and
interpretation of treaty obligations. 1In a élelar situation tc the
Human Rights Committee, the CERD can “encouradé States to view their
policies towards racial or other minorities 1in terms of encouraging

equality through a certain degree of autonomy.

&

4
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4. Conclusions

If the 1nternational law 1n relation to indigenous minorities 1s
examined as a whole several points become evident. The most important 1is
the recognition of their right to exist and to be different. The
corollary right to retain and develop that difference 1s also being
developed i1n the international scene. This acknowleges the basic dignity
of man through the inherent worth of the collective expression of his
1dentity. From the acceptance of this principle has flown all the other
rights of collectivities and minority 1ndividuals. Protections of

) language, religion, and culture in international 1nstrumen£s are evidence
of the evolution of such a principle.

Traditional 1international law acknowledged the existence of
indigenous peopled as separate entities even 1f they were not accorded
complete equality with the states of Europe. As the wofld has evolved
international law has adapted to the "maturation" of the majority of
‘these peoples 1nto independent states. In the case of the 1indigenous
_peoples of the New WOr1§ the process has not taken place due to a variety
of reasons. In North America these 1included the size of 1ndigenous
populations, particularly since they were severely diminished after
contact with the Europeans, and in most cases their technological
inabi1lity to prevent colonization. Consequently, although there are

countries i1n the Americas where the majority :may claim some degree of

indigenous origin, 1t 1s difficult to §péak of any "aboriginal" states 1in

Id
‘ 4

the New World.

v

In most cases the international law relating to human rights, both

collective and individual, 1lacks effective enforcement mechanisms

although there are notable exceptions. This should not, however, dimimish
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s its value as a standard against which state behavior can be measured. It

s

is particularly valuable in a country °like Canada which prides itself on

o

Lo its human rights record and role‘' in the evolution of 1international

. standards. However,K 1t is subm}tted that there 1is a need for a
comprehensive framework to analyse the concerns of minorities which can

‘drav together the standards developed by international law. The section

, . ) which follows proposes such a framework based on the rights and standards

already recognized by states.
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I1I.- INDIGENOUS POPULATIONS AND SELF-DETERMINATION : A PROPOSAL

e

’

Introductory comments

Canada's 1ndigenous peoples confound the current doctrine of

- . :
self-determination. They claim to be peoples 1n a sociological sense and

nations in a political sense with a right to determine their destiny.

-

However, unlike either an historic minority like the French or later

immigrants they* are the original inhabitants of the Canada, and their
lands were some Of the first European colonies.

TE) mapy 1ndigenous peoples 1t 1s 1ronic that they are denied
self-determination becausé the forces of history allowed their colonial
rulers to numerically overwhelm them. Thus, vith )ncreasing ‘f;:equency
1ndlgen6us populations around the world are ' demanding
"self-determination" ' though their actual goals vary widely.(407) The
_common elements,~ however, are some degree of self-governmentﬁand a secure
économic base, generally relat:egl to land.

As noted above, the earliest European contacts with Canada's native

societies were on the basis of equality which later evolved i1nto a

relationship akin to gquardianship. Throughout this process native

‘ pedples have been accorded some degree of self-control although its scope

has depended on the particular period and country. As the settler

populations and territories expanded in the 19th century, the concept of

- the political equality of the Indian nations became a legal fiction.

Political structures to manage their 1nternal affairs were undermined and

replaced with externally 1imposed government 1intended to provide an
interface with the new states. However, 1t 1s important to recall that at

-

" least 1n the American context the concept of separate nationhood for the
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Indians was maintained in the legal notions of the 19th and 20th -

centuries. Canada did not evolve such a cohesive framework fgi its

—,

Te——

dealings with thg natives but such concepts are now entering our Jﬁdlcial
;sy._s\tem‘.‘

Reference has already been made to the "sacred trust™ and the role -
1t has played in the evolution of modern ¢oncepts éf self-détermination.
Its application to North American 1nd190enous peoples was less clearly

connected with the wider concepts of self-government or independence, but
¥

the "tutelage" of such peoples must 'termlnate at some point. As the

colonial age ends writers are examining the possible future applications

of self-determindtion to non-colonial situations, perhaps aided by its

application to Black South Africans and Palestinlans who are not strictiy

'

1n a colonial situation.(408)

The discuss1ion vhich follows considers the alue 'of

.self-determination to 1nhdigenQus populatloné. These groups present a

unique problem as natural beneficiaries to ‘“"anti-colonialism" who -are N
barred from the benefits Sy' their Iocati;)n‘v\ltm.n ‘xn;iepend‘e'nt s/tates.
For self-determination to have a meaning after the colonial age one must
consider what forms it might take in the future. It 1s suggested that
one form of self-determination may be for limited powers of
self~government and development for minorities within independent states.
Theﬂlndlgenous peoples of Canada are i1in a unique situation in that their
historical relations with the .dominant society have 1n part been based on
thais apprf)ach. The international law concerning self-determination may

be helpful in this respect to interpret and develop the Canadian .

experience. ’
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1. écopg and Benefits of Proposed Principle of "Internal”

Self-determinatioﬁ

a. 'Self-Determination and Individual Human Rights

The relationship between 1ndividual human rigﬁts and the collective

“

right of self-determination 1is highlighted by the Chartg;’ of the United

y
Nations. Article 55 1dentifies the individual's human/}ights as one of
& ' ’

"...creations of stability and friendly relations among
nations based on respect for the pranciple of equal rights
and self-determintion- of peoples..." (409)

Since the drafting of the Charter this linkage has received
considerable attention. This was particularly true during the period when

/
the Human R1ghts Covenants were being drafted. Article 1 1in reach

.
-

Covenant 1dentifies the collective right to self-determination within the
context of 1instruments to deal with individual rights. The refusal of

the Human Rights Commission to deal with the potentially discordant i1ssue

i

led 1n the 1950's to several directives from the General Assembly to

include self-determination in the Covenants.

Resolution 637 (VII) of 16 December 1952 "The right of peoples and

nations 'to self-determination” begins "Whereas the right of peoples and
nations to self-determination 1s a prerequlsite to the full enjoyment of
all fundamental rights". The resolution places particular emphasis on
peoples of Non-Self-Governing Territories. Earlier 1in the year an
American proposal to amend a planned USSR amendment to the draft Covenant
sought to ensure that self-determination would be applied to all states
and not only colonial powers.(410)

The debates surrounding the amendments indicates the period's mood
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on the issue. Syrla’s’repreSentatlve-noted that self-determination was

"...indeed the corner-stone of the whole ¢édifice of human
rights..."(411)

India's spokesman 1dentified the recipients of self-determination as

"those who were subject to colonial regimes and those who were rot on an

equal footing with the peoples with vwhom they were associated."(412) The

.

Ukrainian representa§1ve asked
"..how 1individuals could enjoy civil, political, economic,
social and cultural rights if, collectively, they were not

free to determine their fate and the form of thear
government".(413)

The 1nclusion of Article 1 i1n the Covenants indicates the-success of
the Ukrainian position noted above tempered by the words of general
application urged by the United States, This has enforced the connection
between self-determination and 1ndividual human rights throughout the
protections for the inherent dignity of man.

This process has two 1mportant consequences. As’ a subsidiary
principle from the recognition of inherent human dignity,
self-determination assumes the "same universal validity as other human
rights."(414) As expressed by Mr.Cristescu report to the Sub-Commission
on Preven\lon of Discrimination and Protection of Minorities

"Recognition of the right of peoples to self-determination

as one of the fundamental human rights, is bound up with

recognition of the human dignitycof peoples, for there is a

connection between the principle of equal rights and

self-determination of peoples, on the one hand, and respect

for fundamental human rights and justice on the other. The

principle of self-determination 1s the natural corollary of

the principle of individual freedom, and the subjection of

peoples to alien domination constitutes a den:ial . of

fundamental human rights..”"(415)

The second consequence 18 that self-determination becomes a concern

to each 1ndividual in  his ~pursuit of personal human rights.

Self-determination, as a fundamental right, 15 = prerequisite for the
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"full enjoyment of _individual rights. Although the ‘UKraintan
\ y - .

.

tepé&sentativé‘s words were 1intended to deal with colomal peopleé they

are egqually true in other circumstances. For the members of a minority
group the denial of their collective identity diminishes their capacity

to enjoy their individual rights.

- . -
Therefore, 1t is submitted that some form of self-determination for

1ndigenous peoples 1s a pre-requisite to the fulfillment of their

)

individual human rights. The Canadian government expressed the following

‘views on state obligations on human rights 1in:a letter dated 9 January

B

1979 from the Eegal Bure;u

"It 1s the view of the Canadian government that the
observance of ° human rights 18 obligatory under
international law. The Canadian Government views the
Universal Declaration of Human Rights as a valid .
interpretation and elaboration of the references to human
rights and fundamental freedoms 1in the Charter of the
United Nations. consequently, the obligation on states to
_ Opserve the human rights and fundamental freedoms
- enunciated in the Universal Declaration derives from their
adherence to the Charter of the United Nations.
" The cCanadian government regards the rights and
) freedoms enunciated 1n the Universal Declaration o©On Human
- Rights as fundamental and applicable to all individuals
everywheré. However ,it 1s recognized that different
' " approaches are necessary for the 1mplementation and full
protection of different rights and freedoms."(416)

It 1s submitted, therefore, that the Canadian government - shogld
reéognlze the close connection between self-determination and the
protection of human rights. In light of the statement above it should be

o

conscious of the related nature Oof state obligations towards different

modes of,humaﬁ rights. . )
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b. Territorial Inteqrity: A Corollary Of Self-Determination

The words of the League of Nations Judicial Committee concerning
self-determination and the duty to refrain from the destruction of state
units are equally applicable today. They considered that
self-determination could describe the process of state-building as 1t
proceeded but 1t could not be invoked by other states to justify their
participation in the process.(417) While self-determination has certainly
evolved 1nto an obliggtory principle \of interptional law _since the
decision on the Aaland 1Islands it can be argued that this obullgation
applies anly to the colontal aspect of the principle.

.

It 1s submitted that self-determination is not 1limited to the

' colonial cases, and arguments to the contrary appear LO be oOverly

restrictive, 1f 1indeed self-determination 1s a prerequisite for the

enjoyment ©f human rights as discussed above . However, 1t 1is accepted
that self-detérmination i1mposes a duty to respect territorial integrity
on all claimants to the right. Thls restriction was made abundantly

clear by the United Nations . 1instruments which deal with

self-determination, and by the™ limited state support given to-

secessionist movements. Self-determination has been analyzed as a

mechanism to ensure world public order, .and 1f this 1s correct, then it

would be inconsistent for 1t to contribute to an extremely disruptive
process like territorial secession.{(418)

Based on pronouncements in the United Rations, self-determination in
any form requires respect for territorial integrity of all states. (419)
It could be argued that the preservation of national unity ‘1s'another

duty incorporated intd0 the principle. It has been 1dentified \i)n'vseveral

United Nations instruments as a value which deserves the same protection
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as territorial integrity. (420) National unity appears to be an extension
of territorial integrity, in the sense that a society, even a pluralistic
one like Canada, needs toO preserve some element of unity. Territorial
integrity would be the corollary of political self-determination, while
national unity corresponds as a balance to demands for the econonmic,
cultural, and soclal aspects of self~determination. In theq argument
which follows autonomy 1s suggested to be an allowable form of
gelf-determlnation wvhich respects territorial integrity. Likewise,
development of a minority's economic, social and cultural autonomy could
be permitted, as long as it respected national unity of the country.'
However, the "preservation of territorial .unlty per se is glven a much
.moré promxx:{ent position, pe‘thaps because granting political autonomy to
minorities 1s perceived as more threaten?r\g than other expressions of

autonomous development.

¢. "Internal .Self-Determination” Defined

Self-determination, to retain its traditi\onal vigour and
flexibility, must evolve 1in these final decades of the 20th century into
new directions. Since World War II the principle has bee;m instrumental
in the decolonization of much of the world. It has also been used as the
basis of sovereign equality and the full range of collective rights
claimed by states to economic control, development, and other measures of
independence. |

The roots of self-determination lie in the inherent dignity of man,

both in his individual capacity and when he chooses to form a collective
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identity. The individual and his collectivity have .a *r‘lght‘t'o determine‘.
their, destiny. This freedom, of course, must be exercised within the
pragmatic parameters of society. For the individual the society is the
state he lives within. 1In the case.of a collectivity, the society‘ is
both the state and the international com}nunlty of states 1interested in
maintalning world publig order. \These are not new concepts, and draw
upon the philosophies of writers such as Rousseau and LoCke.

One must consider the potential price of the denial of a group's
expression of self-worth and self—contz"ol. . There is always the potentl‘al
for violence when the desires oi% a group are denied by an alien power‘or
an insensitive majority. In the case of minorities this potential for
vialence has often become a terrible reality in many parts of the world.

As currengly. expressed in 1international law, self-determination
fails as a mechanism for dispute resolution 1n the case of minorities
within independent states. This position does a dissex;vme both to the
historical development of the principle and 1ts potential to resClve
longstanding disputes between minorities and dominant socleties. As an
alternative, 1t is suggested that self-determination can be expressed on
the domestic level. This would include the expression of its c;)nstltuent
elements- political, economic, social and cultural. The domestic
expression 18 termed "internal self-determination” .for the purpos'es of
this thesis.

It should be noted that “internal self?determlnation" in this
discussion means the capacity of a group within a state to pursue some
degree of autonomous development. Although related to the co;acept of

“internal" self-determination as representative govern;nent, it should not

be.confused with the term as used by writers to mean
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*...a principle...which encompasses the right of all

segments of a population to influence the constjitutional
. and political structure of the system under which they
* live."(421) '

In thié discussion the term 1s used to refer to some degreé of autonomy .
for groups living within 1independent states.
The expression of the proposed "internal self-determination” must
fespect certaln-parameters:
(1) The pfeservatlon of a state's terrltO;xal integrity 1is a duty
on claimants to all forms of self-determination. Inherent in the |
principle 1s the concept that a minority- cannot use it as a means
to achieve 1independence., Secessionist movements undermine both
national and international harmony ;hlch negates an essential role
of self-determinatiyn.
-{(2) National unity must alsO be preserved by the claimants of an
“internal" form of self-determination. To ensure such unity the
- - mechanisms to express the principle must be consistent with the
practical 11m1taflons of each state. TFor example, the economic
system of a state~cou1d not be pbt 1n jJeoprady in order to fulgill
the financial demands of a minority.

Once these parameters are respected then all of the aspects of
self-determination are capable of expression by a minority. These tould
include political, economic, social and cultural rights within the limaits
discussed. On the 1nter-state level these aspects Of self-determination
have evolved from the concept of the sovereign equality of states.
However, they owe their ancestry to the concept that each individual and

- accordingly each group has a right to be different and to express that
difference where appropriate. Within the state mechanisms would have to

be created to accomodate the autonomy needed to put “"internal
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self-determination” 1into practice.

In the Canadian context the indigenous peoples have claimed all of
theAasﬁpects of self-determination generally reserved to states. Some of
these claims,6 and esPecxe;lly those related to sel f‘-government,‘ have cited
self-determination, which others have not had a cohesive theoretical
basis. However, 1f all the native claims to autonomy in political,
economic, social and cultural sphe‘reé are viewed as a whole, then 1t
appears more like a claim for "internal self-determination". Further, 1t

is suggested that "internal self-determination" provides a framework for

~

the confhétlng interests of the indlgenous minorities and Canada. As
long as Canada's territorial integrity and national unity are preserved
then the principle can be ' applied to allow 1indigenous groups an

opportunity to fulfill their self-worth and potentials as distinct

.

peoples. .

o '

d. Benefits of "Internal Self-petermination"

President Woodrow Wilson said in 1918, .
!

"...National aspirations must be 'respected; people may now .

‘be dominated and governed by ‘their own  consent.

"Self-determination” 1s not a mere phrase. It 15 an

imperative principle of action, which statesmen will

henceforth i1gnore at their own peril."” (422)

All inter-group conflicts will not lead to violence but the dangers
refered to by Wilson are always present on the domestic as well as the
international scene. The stress created within a society by one group'’s
perception that the state xleadershlp does not represent its views 1s
potentially dangerous. The process - -can lead to the simultaneous breakdown

&

of the association with the state “and its replacement by the disaffected
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group by some smaller territorial version which addresses the perceived

- needs of the minority. /

"Wwhen a particular political growp constitutes the power
apparatus by which a given body politic controls 1ts
territory and inhabitants, 1ts authority i1s derived from

the community's expectations regarding 1ts appropriateness \
as a decision maker. Demands for a separate public order )
system by a sub-group which has a territorial base within '
the existing territorial community result from a 1loss of
authority  within the broader association or a
transformation of the sub-group's expectations regarding

wvho 1s entitled to govern whom"{423)

of course, the consequences of dilsassociation from existing

authority structures will vary in each case. 1In some, however, 1t will

be violent. 1f authorities are unwilling toO acknowledge and address the

v

concerns of the minoraity.

"..Every group which acts as a proto-state does not seek to
become a revolutionary regime. Yet, in some cases, the
process at work produces that result. Violence 1s the
_essential cutting edge that creates and maintains
ecological separation between integrated social .
organizations."(424)

'

It 1s self-evident that the dangers to a state posed by 1inter-group
conflicts will depend on the relative strengths of the groups.

From the perspective of the preservation of world order and
intra-state harmony, the principle of self-determination takes on a vital
role. Its satisfaction 1s 1mperative as a mechanism to resolve
inter-group conflicts. Law 1s the Qrganized resolution of conflicts to
prevent their spread through society, and self-determination 1s essential
to the process. Robert Freidlander wrote, .

"...S5elf~-determination becomes oOperative whenever a given

people 1s wi1llfully prevented or coercively impeded from

adhering to 1its traditional beliefs and societal values, or

from exercising i1ts customary practices on territory it
» inhabits.... The right to self-determination 1s therefore

born out of conflict between two collectivities, which have

opposing value orientations and competing i1deologies. The -

implication 1i1s that whenever a serious conflict arises and
1s not channeled through existing authority structures,
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then self-determination becomes
(a) the remedy relied upon by the oppressed group, and

(b} the right which grants to the non-dominant party the
choice of an uncoerced determination."(425)

In the context of the 1independent state 1t 1s advocated that

"internal self-determination" presents a solution to both parties 1in

\

conflict - the majority dominant structure and the disaffected minority.

The territorial integraty of the national majority 1s preserved because
""internal self-determination” would not allow secession. The aspirations
of the minority would be accomodated to the extent that 1t does not

endanger the territorial 1integrity of their home state. The benef1it to

both sides would be a mechanism to diminish conflict and remove the

danger of violence in their relations. -

The 1international dimension 1s satisfied 1n that world order 1is °

maintained:
(a) by the avoidance of domestic conflict which can escalate ainto
violence with 1ts 1nherent danger of regional ainvolvement 1in a
conflict, and
(b) through the preservation of the integrity of the state, which
lessens the dangers of instability posed by the collapse of a member
1n the international community.

In the case Of dispersed peoples like some of the natives of Canada
the dénger of territori1al secession 1s slight. However, the danger of
conflict' 15 actually increased 1n the Canadian contéXt exactly because
there i1s no possible remedy fér dissatistaction through a secessionist
movement. In such a _case "1ntern51 self-determination” addresses the

needs of dispersed peoples and defuses potential conflict., It provides a

mechanism to address the concerns of scattered peoples who are barred
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from traditional formulations of self-determination which require a

cohesive territorial base for a nation. |
In conclusion, "internal self-determinatio j’ meets the requirements
of the principle of self-determination and 1international law in general.

It does not seriously threaten the eXisting international order while it
[
provides a mechanism for the resolution of 1r{ﬁra-state conflict between

’
) - /

peoples. This does not, of course, | trans

/

prlncq;le of law, but self-determinhation pres1 ntly has that status. The

ate the proposal 1into a

section which follows examines the law of selé determination to determine

r,

whether 1t 1s capable of~adm10tt1ng a concept (fuch as the one suggested.

f

¢

Nr
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2. "INTERNAL SELF-DETERMINATION" IN INTERNATIONAL LAW

a. International Agreements

{1) United Rations Charter

1 o

Self-determination in the Charter occurs 1n the context-of the

development and maintenance of friendly relations among nations. Both

the current formulation and the proposed definition of sel{—determ1nat1on
serve to providé: mechanisms for 1nter-group conflict resolution.
Therefore, the proposed definition of "internal self-determination” would
not function in a manner contrary to the existing legal principle.
Article 2(4) obliges Member States to refrain in their international

“~. relations from the “"threat or use of force against the territoraial

- %

integrity or political 1independence of any state." If current

-

self-determination does .not allow the right to secession, then neither

- can "internal self-deter$1na{10n9 contain such a right. The danger that

pr—

self-determination ,could “be exploited 1in international relations to
+ encourage séce551onlst movements was recognized early in United Nations
pr§ét1qe anq resulted in the statements on territorial 1integrity.
without the ° right of secession the danger of “"internal

<

self-determination” being exploited to endanger another State's unity and

consequently world order would be reduced~qr removed éntlrely.
The universal nature of selfidetermlnatlon 1s an integral component

- of the principle as expressed in, the Charter. The references to
self-government Or independence are restricted to colonial peoples vhi;e

i
the general discussion of the principle in Article 1{2) has no such

" restriction. Therefore,(figterdil self-determination” as a component of
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.<ll) Human Rights Covenants

the principle of self-determination, is not available to all peoples.

prohibition of

Article 2(7)'s interventions in

"matters...essentially within the domestic Jjurisdiction™ of Nembers éoes

not prevent a theory Of "internal . self-deterimination”. The article's -

' »

prohibition has been cCircumvented several times in the United Nations'
history and most frequently in the field of human rights. (426) These vere

1nterventions in the sense of 1international criticisr and the discussion

of a state's domestic policies. However, they can be:prlalned as the
1

. appreciation by the world's states that gross domestic violations " of

human rights can contribute to the aestablllzlng of world order and
peace. They: are also recognitions that the protection of -human rlghts'zs
no longer a matter "essentially v1t51n the domestic” sphere and has been
elevated to an 1ntg%nat10nal concern. A similar ‘arguhent justifles the

examination of domestic policies in "internal self-determination”:

(a) the maintenance of international stability, order and peace, and

(b} the recognition that man's individual and collective rights are no .

T

longer a matter solely of the State's discretion but now have an

international dimension.

Perhaps.even more ‘clearly than the Charter, Article 1 of the two

"

international conventions oOn ~human rxghis recognize the universal
character of the right - “all peoples have the right to

self-determination”. The obl:igation to promote the realization of the
right lies on all State Parties to the treaties rather than only states
responsible for. colonial territories. The Human Rights Committee,

created by. the conventions °to supervise thelr implementation, has
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interpreted Afticle 1's reference to self-deéerﬂ1natlon as applicable to
non-colonial peoples who are in a minority position within an independent
’state. This has occurred at least once with Columbla, when the Committee
in 1ts questionsg concerning " that state's 1980 report. asked whether
domestic legislation allowed the Indians the enjoyment of their right to
self~det;rm1nat10n.(427\ The conventxon; irpliedly écknovledge the close
conqectlon beiygen collective and individual raights. "Internal
self-determination” {158 a collectx#e right and 1ts denial reduces tge
value of the 1nd1v1dqal's rights.

article 1 makes nc reference to territorial 1integrity but this

~

requirement could be sonsidered as implicit 1n the term °

.t S

"self-determination” ftself based on other instruments and United Rations

resolutions and declarations. It would appear that nothing in the words

of Article. ] prevents the existence ©Of an "internal” form of the

.

< P . '
- principle 1in the domestic policies of states. In addition,  the

xnternétzonal character of the,principle buttresses the arguments for its

application on the domestic scene. In 1its March 1979 report under the
_Covenant Canada tersely stated that 1t “subscribed to the principles set

forth 1n this article”. (428

— -

% ’ .
There " 15 an express ' prohibition under Article 27 of the

RCEAEY e

Inﬁgtnatﬁéﬁal Cébepant on Civil and Pol:rtical Rights of policies designed
to pieévent the enjoyment of individual rights of language, religion, and
culture which are essential to .a minority's surv1vai. It dées not,
hovever, proscribe -a State's attempts to grant greater protection to a
minority Or to acknovliedge some degree of “"internal self-determination®.
1t 1s suggested that Article 27 should be seen as 3 ﬁinzmum rather than
a maximur standard for the protection of mlnoéxtxes. "

In conclusion, the two Human Rights Covenants:
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(a) do not prevent "internal self-determination” from being formulated
‘and put into practice,and
(b) may actually buttress the argument for the process by their

acknovledgement of the universal character of self-determination.

[

b. United Rations General Assembly Declarations

1) Universal Declaration of Human Rights

‘

The Universal Declaration of Hﬁman' Rights does not specifically
mention self-determination. Article 2(3), however, state; that “the will
of the people shall be the bas;s of the authority of government”. This
expresses a liberal democratyclcqpcept of government authority vhich 1s
., entirely in keep1ng with the proposed "internal ;elf-déte minatzog“.‘ —

A denial of self-determination potentially creates a loss of
government authority. This occurs vhen a pecple perceive that. the
government no longer .represents them Of  addresses their. needs. .One
argument in support of "internal self-determination”™ 1s that 1t prevents:
such a disassociative process. The Declar#tlon, therefore, reflects this

‘‘major philosophical base of "internal self-determination”.



Provrm

A

(11) Declaration on Colonial Peoples and Countries

¢

LT
,
/
/
. /

The Declaration on the Granting of Independence to Colknlal Peoples

and Countries was adopted 1n 1960. It recognized the importance and

AY K .~
urgency of the need to eénd colonialism when it clarified two important._ -
concepts; the universality of self-determination and secondly, the
incompatibilaity of “"partial or °~ total disruption of national unity and

territorial integrity” with the Chartef. The question of territorial

integrity has already been addressed. It 15 suggested that "internal

self-deterrination” does not threaten national unity. Instead 1t may
- >~

prevent such destruction by contributing to the creation _of harmonious
domestic conditions. It could diffuse tensions which endanger national

unity and fulfill the requirements of the Declaration.

{111) Declaration on Friendly Relations Among Nations

5]

The 1970 Declaration on Friendly Relation§ and Co-operation Among

States reinforces the universal character of self-determination. It

a

" concentrates on one violation oOf the przntxple - tﬁe "subjugation of

1“ r

peoples to alien subjugation, dorination or exploitatlon".1429) The

passages in the Declaration which recognize the universal character have’

already been discussed. The 1mportance of. "national unity and
territorial integrity” 1s identified in the teéxt. FPor the reasons noted.
above it 15 suggested that these 'godls are not adversely affected by

“internal self-determinafion”. - . -,
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' c. United Nations General Assembly/ECOSOC Resdlutions.

i

Seif-determination has emerged as a principle of international laéi

.
This -is  due 1n part to its recognition 1in treaties and State practice
evidenced through the resolutions of the General Assembly ‘and other

1

inter-governmental organizations. such inter-governmental resolutions

. provide useful guides to determine the content of selffdetermlnation.

'

General Assembly Resolution 1541(xv) of 15 December 1960 set out the

principles to guide Members 1n determining whether or not they were

‘obliged to transmit information under Article 73(e) of the Charter. That

article deals with non-gelf-governing territories which have not yef

attained a "full 'measure of self-government”. The resolution 1dentified

the modes 1n which political self-determination could be achieved for

~

these territories.(430) One'mode, free association, noted the retention

by the peoples.involved of the "freedom t& modify the status of that

territory through the expreésiod of their will by democratic. means and
1 . ¢

through constitutional processes.” _Another mode, . integration into an

.

existing state, 1s described 1in terms which suggest that there .is no

.

‘retéined right "of secession. This I's consistent with the principle of

self-determination. Hovevér; even with full 1integration the peoples

.

fnvolved retain the right to ‘“equal rights and opportunities for
representation and effective participation™ 1in' all aspects of government.

The third mode 1dentified by the resolution was the emergence. of the

\

territory as a sovereign and indeperident state.

The terms of free association and full integration anticipate the

continued existence of a “people” in the newly formed state. Due to the

nature of free association the right to secede from the union 1s implicit

in the mode of exercising self-determination. Integration does not allow

Page 159



&

-

r B R ,
such a right but it also assumes the continued exisStence of the people as

-
-

a seﬁirate entity within the unmion by their possession of the right to' be

]

meaningfully represented within authority structures. Thus both modes oOf
N v
self-determination acknowledge that the new State may not always be
3

synonymous with 1ts constituent peoples. ) -

The econoric dimension of self-determination wap discussed by

1

Genera] Assembly Resolution 1803 (XvI1l) of 14 December 1962 entitled

"Permanent Sovereignty over Natural Resources."” It identified a number
of * principles consistent with economic self-determination. The first
principle was;

"{1) The right. of peoples and nations to permanent
sovereignty over their natural wealth and resources must be
exercised in the interest of national development and of
the vell-being of the people of the State concerned.”(431) ' .

It should be read 1in conjunction with the statement 1in the

-

resolution that !
"...1t 1s desirable to promote international co-operation
for the ecponomic development 'Oof developing countries, and
that economic and financial agreements between the
developed 'and the developing countries must be based on the
¥ principles of equality and of the right of peoples and
nations to self-determination”.

The resolution recognizes the 1mportance of economic development to

\\
~

fulfill seit—determxnatlon. In addition, 1t reinforces the need for
cooperation to ensure balanced development throughout the world. The
resolution does not specificially consider the problems of unequal
development within a state. However, its statements are equally important
to ghe domestic situation of states like Canada where certain regions and
soctal éroups suffer from under-development. The use of natural
resources for the development of a state's population is stated in terms

of an obligation by the principle quoted above.

with Resolution 3201 (S-vI) of 1 May 1974 the General Assembly
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adopted the Declaration on the Establishment: of a New International
Economic Order. The new order 1s founded on respect for a number of
principles. One of them is:
“(a) sovereign equality of States, self-determination of
all peoples, inadmissibility of the acquisition of
territories by force, territorial integrity and
non-interference in the internal affairs of other
States;"(432)

The Declaration speaks of the "right of every country” to adopt 1its

particular economic and social order, while elsewhere it refers to the
“

~ «

"right of all States, territortes and peoples under fokeldn occupation,
alien and colonial domination or. apartheid" to restitution for
;xploxtation and depletion of natural resources.. The General Assembly
drewv a distinction between tﬁe recipients of some rights and the
beneficiaries of other rights.
e The first principle of the ~ 1962 resolution suggests that economic
self-determination 1s subjeci to the following consideratipns
- (a) all peoples have the right to economic self-determination by
g f_,f’ virtue of which they have permanent sover91gntyfovér their n;tural
wealth and resources

. (b) such sovereignty must be exercised for the benefit of all members

of the State 1n the interest of national development

(c) the right to restitution for depleted resources belongs only to

3
‘*\u

'States and peoples entitled to natyonal 1independence under cﬁrrent
self-determination 1e peoples subject to alien or foreign domination,
colonialism, or apartheid

;d) the right to determine the . internal and external economic
relationships of a country 1s an expression of the concept of the
state as the fulfillment of a people's right to self-determinatiod.

In terms 0f “"internal self-defermipation” the question of economics
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is obviously important since even a minimun of self-government is empty
rhetoric without an . economic basis. In the case of many indigenous
peoples their claim for economic self-determination involves the granting
of land as the basis of economic development. However, within the
domestic context the refusal of a minority to allow economic development
on its lands may be unjustified 1f the national 1interest and implicitly

national unity demands it. Such a priority should not, of course, affect

the right of such a minority to compensation for the development of its

" lands. &

i

In the case of many minorities the model 1s difficult to v1sua11;§,’

-
7

but for the aboriginal peoples of Canada it offers a practfcal
alternative to present arrangements. As mentioned above each group's
claim to some aspect of self-determination must be balanced and addr;ssed
wvithin the practical parameters of their circumstances. The over-riding
importance of the State in the area of economic development 1is clearly
{

enunciated by the Charter of Economic Rights and Duties of States 1n
General Assembly Resolution 3281 (XXIX) of 12 December 1974 which makes
no reference to the rights of peoples or nations. Ec6nom1c unity and
development of a State as a whole 1s given equal 1importance to
territorial and national unity.

In thg area of social self-determination reférence can be made to
the 1969 Declaration on Social Progress and Deveiopment.(433) It
‘descrlbes the right of social self-determination as

"the right and responsibility of each State and, as far as

they are concerned, each nation and people to determine 1ts

own objectives and social development, to set 1its own

priorities and 1in conformity with the principles of the

Charter of the United Nations the means and methods of
their achievement without any external interference.”
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The -text appears to 'contemplate the poseibility of some form of
distinction between the means of éocial self-determination of a st;te and
the peoples which constitute 1t. However, 1t shou%d be noted that
Article 3 of the resolution which enunciated the De;laratlon set out the
conditions for social self-determination. - These included the respect for
the soverelgnty and terrltor{al integrity of States. It 1s submitted,
however , that these requirements are not inconsistent with some form of
“"internal” social self-determination to allow parallel but separate
developments for different peoples within a single State.

1t 1s recognized that thére would be cértain limitations on such
"internal" arrangements 1in the sense that:-

(a) separate social development would have to be subject to

practlcal\ parameters such as the cost to the state of separate

social 1institutions ,

(b) a gross divergence between the paths of social development of

adjacent or intermingled peoples would pose considerable problems

for national unity and efforts would have to be directed at
minimizing serious differences.

These two points are not explicitly mentioned in the Declaration but
c;n be taken to be 1implicit in the preservation of national unity and

other limits 1inherent 1n self-determination. The parameter of national

unity was expressed in the 1970 Declaration on Friendly Relations and the

1969 peclaration merely repeats earlier expressions when 1t refers to

territorial integrity.
, Cultural self-determination was discussed by the General Assembly in

Resolution 3148 (XXVIII) entitled "Preservation and Further Development

of Cultural values". The resolution affirms the right of the State to
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“...formulate and implement, 1in accordance with its own
conditions and national requirements, the policies and
measures conducive to the enhancement of 1its cultural
values and national heritage."(434)

The resolution recognizes .
“...ﬁhat the value and dignity of each culture, as well as
the ability to preserve and develop 1ts distinctive
character, 1s @ basis right of all countries and peoples."”

The inherent right to survival of a culture was also expressed in a

. %t o~
1973 report of the Director-General of UNESCO to the Secretary-General of

. .
£y @

the United Nations, -

) .

- “...In the 1ndividual nation, as in the world as a whole, -
any living culture 1s entitled to be preserved so that it
may realize 1ts full human potentialities, for a culture 1is
essentially a certain way of living as a human being and
. the decline of a culture, unless 15 1t absorbed 1nto a new
culture that takes 1ts place, entails an impoverishment of
mankind as a whole."(435) -

The separate cultural development of a people from the majority

usually poses little danger to either national unity or ‘terrxtorlal

integrity. Canada has officialy adopted a policy of multi-cultural

developmenf.(436) The valie of 1nd:ividual cultures was advocated by

UNESCO's 1966 Declaration on the Principles of International Cultural

Cooperation.(437) This 1s not to say that the State's interest have been

Pl

neglected as shown by the General Assembly's resolutions on cultural

values 1n 1973 and 1976.(438) However ,- all of these 1instruments

acknowledge that the State's 1importance should not be interpreted to mean
only the survival of a State-identified or majority "national” culture.

National unity 1s threatened less by cultural self-determination

w&hat any of the other forms. Arguably this could allow wider parameters

for the expression of some internal form of the principle. Certainly

Canada has shown with its multi-culturalism policy that national unity 1s

promoted and internal strains reduced when the competition among cultures
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Judicial Decisions. . 3. o o

K

- ‘'The International Court of Justice has dealt with the question of

self-determination on ‘several occasions elther directly or 1ndlrectly.‘

- The Permanent

1s

Nations which 1is

an Advisory Opinion from

Court of Justice did not cdhsxdér the matter although there

the Judicial CcCommittee of

discussed below. These cases

nature of self-determination. .

The earlie'st judicial body to address the question was the Judicial
Committee of the League. It was asked to resolve a dispute between Sweden
and Finland over the Aaland Islands.

as a principle of

in relation

» The Committee

to the linguistic rights

several Soviet treaties i1n the same

of the Swedish

commented

"...The recognition of the principle in a certain number of

treaties
the same
Positive
. . . national
K .- State of

R

the right, any more than 1t recognizes the

cannot be considered as sufficient to be put upon
footing as a positive rule of the Law of Nations,
international law does not recogniZe the right of
groups, as such, to separate themselves from the
which they form part by the simple expression of
right of other

States to claim such a separation."(439)

Since the decision 1n the Aalands

the International

L. - occasions.

\

early effort at judicial determination of international legal questions,
<

Court of Justice, has addressed the
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{i) South West Africa case

; ) . .
In the 1966 decision of the South West Africa Cases (Ethiopia v.
South Africa; Liberia’v. South Africa) the International Court of Justice
considered the application of the two complainants that South Africa had
failed to comply with its duties under the Namibian mandate. The Court
declined to address the appilcatlon of the two states. However, the
dissenting opinion of Judge Nervo commented on the "sacred trust". He
implied that the mandate system was an early attempt to 1impose
self-determination on the colonial policies of the mandate holders.
"...The sacred trust of civilization...1s a legal principle
and a mission, Wwhere fulfillment was entrusted to more
civilized nations until a gradual process of
self-determination makes the people of the mandated

territory able to stand by themselves 1n the strenuous
conditions of the modern world."(440)

(11) Namibia case

Namibia was also before the Court 1n a 1971 Advisory Opinion
requested by the General Assembly on the legal consequences for states of
the continued presence of South Africa in the territory. The Court's
comments on self-determination indicate 1ts acceptance 1n international
law:

"...the subsequent development of 1international law 1in

regard to non-self-governing territories, as enshrined 1in

the Charter of the United Nations, made the principle of
self-determination applicable to all of them. The concept -
of the sacred trust was confirmed and expanded in all

"territories whose peoples have not yet attained a full

measure of self-government..."(441)

The separate_opinion of Judge Ammoun interpreted the Court's opinion

and stressed that the Court was not an "unmoved witness” to the evolution
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of modern international law. He stressed that the Court had corsidered
! }ifa‘ -

not 'only the stipulations of the Mandate for the termination of the

legitimacy of South African rule but also two othgr groundsf T 3rf”
' "By referring, like Resolution 2145(XXI), to the Charter...
and the Universal Declaration of Human Rights, the Court
has asserted the 1imperative character of the right of
peoples to self-determination and also of the human rights
whose viclation by the .South African authorities 1t has

’denpunced..."(442) .

. 1

(1ii) Western Sahara case ' »

Ih the Advisory Opinion on the Western Sahara given in 1975 the

! v

court considered the status of the territory which Spain plahned to

" decolonize. The major 1ssue before the Court was whether the legal ties

between the region and the Empire of Morocco and the "entity" which had

preceded modern Mauritania. The Court held that the ties were with both

-

the Empire and the entity, but further held that these ties were

insufficient to affect the decolon1z§t1on process or to restrict the
\

right to self-determination of the area's inhabitants.

)

Judge ammoun concurred 1in the decision but gave a separate opinion
in which he described self-determination as a "general principle" within
Article 38(1)(b) of the Court's Statute. He further commented

"...As for the 'general practice' of States to which one
‘traditionally refers when seeking to * ascertain the
emergence of customary law, 1t has in the case of the right
of peoples to self-determination, become so widespread as
to be not merely ‘'general' but universal since it has been
so enshrined 1in the Charter of the United Nations...and
confirmed by the texts that have just been mentioned;
pacts, declarations, and resolutions, which taken as a
whole, epitomize the wunanimity of States in favour of the
imperative right of peoples to self-determination..."”(443)
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(iv) Conclusaon - I

5

The three decisions o©of the International -Court of Justice which
s relate to self-determination dealt exclusively with cases of colomalism,

- alien domination, or apartherd’. In addition, the most uyrgent problem

3

o before the Court in both ‘the Namibia and. spanish Sahgra cases was the

" guestion of politicial self-determination. In this sense the 1ssue of an

: \
e ‘ « "internal"” form of the principle has never been addressed.

In the area of political self-determination, the Court has
, o . recognized the value of the “sacred trust of cavilization" as a °
. B

N 2

o "pf,inmple' and a mission” of the advanced States towards the less '

" advanced peoples, particularly those under colonialism. Its evolution
4
. a . 1nto modern anti-colonial theory 1s 1indicated 1in the. opm‘lons of
s [ ~ /
individual judges like Judge Ammoun. )

- . . It cannot be said that the Court 'has supported an -idea 1like
" “internal” self-determination but the concept 1s somewhat of a tabula

) " Co { - rasa at the moment. It 1s submitted, however, that their recogmtion of

the continued 1importance of the "sacred trust” supports to some degree
|

native claims to greater autonomy. T '

~n
v




e. “Internal” Self-determnatlo_'n and State Practice

7

/

The discussion which follows considers the domestic situat:on of
four States with 1indigenous populations - the Union 0of Soviet Socialist
Republics, the United States, Canada, and Denmark(Greenlanc:. Particular

1

attention will be given to policles designed tO give greater selif-contirol

@ver internal affairs to rinority communities.

{1+ Union of Soviet Socialist Republics

N

The Soviet Union's policies towards minorities 1s important for two

reasons. It 1s a large multi-national state which 1s also & major world

N

povex;. In addition, the Soviet Union put 1nto practice soclalist
"theorlesl and hars strongly influenced other states' practices 1in a variety
of matters. This discussion will concentrate on the théoretical basis for
the Soviet Union's minority policies as 1t applies to self-deterrination.

During the 19th century socialist thought acknowledged the role of
"progressive" nationalist moOvements i1n the 1international proletarian
revolution. Marx, 1initially hostile to nationalism as an art’lrlcal

barrier to worker cooperation, later tempered his views as revolution

failed to spontaneously erupt 1in Europe.(444) Lenin, faced with the

multi-national Russian Empire, built upon the Marxist foundation to

develop a theory of naticnalism compatible with international sociralism.

He argued that support for bourgeois nationalism was varranted insofar as
X -

it remained "progressive" and hastened the collapse of feudalisn.

Lenin divided the world into

(1) advanced capitalist states where bourgeois national movements had

exhausted their "progressive" tendancies and obstructed international
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proletarianisk =

{2} less  advanced areas li1Kke Russia and Eastern Europe where

bourgeo1s nationailisg was stiil 1n progress

{3) coionial territoriés wnere nationalism led by men llke Sun

Yat-sen could still constitule & 'progressive” force. 345

.

In his 1914 Gork "The Right ©f Kat:ons t¢ Self-deterrination” Lenin

wrote

\

“1f we want o learn the meaning o©f self-deterrination of
nations... by exarining <the nistorical and econor:ic
conditions of national movements, we shall 1nevitably reach
the conclusion that self-determinat:0on of nations means the
- political separation of these nations fror alien national
bodies, the formation of an independent state."(446,

After the Bolshevik seizure of power the official policy of the
Russlan Social Democratic Labour Party was stated at 1ts 7th All-Russia
Conference by J"ésepr; Stalin, the People’'s Commissar for Nat1ona11t1e;sl

“{a) the recognition of the right of peoples to secession

(b) regicnal autonory for peoples who remain in a given

state

(c) specific laws guaranteeing f{reedor of development for

national rinorities

{d) a single 1indivisible proletarian collective body, a

single party for the proletarian of all the nationalities

in a given state,"(447)

Once the Bolsheviks were 1in pover the new government 1ssued 1ts
"Proclamahon to all the Peoples and Governments of all the Belligerent
Nations". 1In 1t the Russlan government proposed an 1immediate peace
v:.thout'annexatlons or conquest of foreign territory. Furthermore, 1t
stated that annexation included the retention of any nation force within
the borders of another State without the ability to decide 1ts fate by a
free vote.(448) Soon afterwards, 1n 1918, the Council ch People's

—

Commissars led by Lenin 1ssued the "Declaration of the Rights of the

Peoples of Russia" which stated inter alia
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“...the Council of People's Comrkissars has resolved to
establish as a basis for 1ts activity in the questions of
nationalities the folloving principles: ‘

(1) the equality and sovereignty of the peoples of Russia
{2y the right ot the peoples of Russia to free
self-deterrination even to the point of separation anéd the
formation of an independent state

(3) the abolition of any and al: national and
national-rei:igious privilieges and disabilrties

(4, the free development of national minorities and
ethnciogicas groups inhabiting the territory of

Russia... 449,
The definiticn of people as evoived by socialists 1nthe 19tk

century was more lirited than the liberal-democratic ideals of

~S v N

nationalism. 450 leerai-demc;cratlc thought relied heavily on‘finghlstlc
ties and common asplrations as the basis for a nation althougrh this wvas
mfluepced‘ by the preponderance of German and Italian Jur:ters.MSl) A
different approach was advocaged in a 1913 Bolshevik position pa;er by
Joseph Staliiln : \ .

"A nation 1s a historically evolved stable community of

language and territory, economic 1life, and psychological

make-up manifested 1n a community of culture."(452)
The materialist bias of the Bolsheviks led to a more ébjective definition
of nationalism than other socialists.(453) Bolsheviks 11ike Stalin
denounced attempts to use “"ethnic affinity” to define a nation as
confusing the terms "nation"” and "tribe”.

The sSoviet definition of '“natlonallty:' required the presence of
several characteristics: .
(1) community of language
(2) community of territory

(3) community of economic life

(4) community of psychological make-up. S .

.

-
t

The "ethnic affinity" definition of a nation was rejected for divorcing

-

the nation from 1ts soil and converting 1t into an "invisible
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self-contained force...mystical, intangible, and supérnatural."msi) The
Soviets shifted to a' territorial definition of a people 'wvhich then
required the other elements traditionally found 1n a “"nation”.

The evolution of the Soviet “nationality principle” 1s most evident,

Iy : .

in .the changing terms of the <Constitutaon (Fundamental ,Law) of - the
U.S.S.R. The first Constitution adopted 1n 1318 for the Russian Socialist
Federated social Republic states that

»,..soviets of those regions which differentiate themselves

by a special form of existence or national character may

. unite 1n autonomous regional unions ruled by the local
- congress of soviets -and their executive organs."(455)
In 1923, the first Constitution of the newly formed Union of Soviet

Socialist Republics stated that the new federation would

"...guarantee the sovereignty of each and every constituent
Republic of the Union. Except as delegated in the herein
Constitution the soverelgn rights of the several Republics
constituting this union shall not be restricted or
impaired...Each Of the constituent Republics shall have the
* right to withdraw freely from the Federal Union."(456)
Through a series of amendments and new Constitutions, most notably the
1936 version, the Soviet Union ostensibly evolved into a federation of 15
Union Republics each with the right to secede. Almost all Union Republics
contain Autonomous Soviet Socialist Republics apd Autonomous Regions oOr
Areas vh1gh are granted a degree of self-government to comézct
nationalities within the boundaries of a Union Republic. In theory the
Union Republics are completely autonomous except for those matters over
which they have granted jurisdiction to the Federal Union. The other
units have decreasing powers of self-government in the order noted above.
In the most recent Constitution adopted in 1977 there are 15 Union
Republics, 20 Autonomous Soviet Socialist Republics, and 8 Autonomous

Regions or Areas.(457) It 1s 1nteresting to note, however, that unlike

earlier versions the new Constitution describes the Union as an
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"intégraII' feﬁeral, nultinational state” based on the principles of

56c1alist federalism, "free self-determination of nat1ons”,land voluntary

- association. (458) To varying degrees the U.S.S.R.'s nationality policy

has influenced other socialist states, notably the People's Republic of
China. ({59) .

Regretfully, Soviet practice as regards self-determination during

the 20th century has been selective, to say the.least.(460) However,

within éértaln political éarameters the new Soviet regime attempted to
dccomodate the interests of national groups. Thé right to secesslOn was
accorded to Finland and Poland, though the Ukralne and Trans-Caucus in
.

the 1920's, and the Baltic States 1n the 1540's, were ushered back to the
Soviet fold.

within the Soviet Union there are conflicting policies at work.
Underdeveloped national groups are aided to modernize éheir lanqguages and
cultures to remain viable in the modern world. 1In addition, elaborate
systems exist to ensure minority access to authority structures. However,
critics state that the Soviet systenm encouraqés the use of Russian in
daily life, that demographic policies are detrimental to.minorities, and
that munority cultures are only encouraged within narrow political

At

parameters. (461) . ‘.

%
{i1) United States ' .

The Americans inherited from the British the colonial practice to

. recognize indigenous nations as distinct pol1t1ca1'ent1t1es. The nations

were characterized as "dependent” and subject to the will of the
soverelgn, Or 1ts successor 1n the American context, the Congress.

However, this susceptibility to the "irresistible power of the sovereign"
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‘did not automatically strip indigenous natigns of their .right to
self-government in American domestic lav.(462$ In the absence of
statutory provisons by the plenary power of the Congress Or treaty
agreements to the éontrary, the 1indigenous nation retained 1nherent
‘povers of "internal” sovereignty.

‘ During the 19th century, 1n a process which has already been

described, the relationship towards these “"dependent" nations came to be

based on the "sacred trust"”. At the same time assimilationist policies

4

undermined the collective nature of land ownership and several 1ndigenous3

govezinmental structures vere destroyed.(463)

After the 1920's the process wvas reversed and the government
introduced legislation in 1934 to -protect collective ownership of land
and to recognize the inherent pz)wer of the Indians to rule
themselv\es.(464) They were encouraged to adopt thé American style of
coﬁstltutlonal government with judicial, legislative, and executive
branches. The period spawned the Indian tribal court system and the
various legal cgodes for different Indian nations.

In 1975 the cCongress enacted the Indian Self-determination and
Education Assistance Act.(465) The statute dealt with educational
programes formerly administered by the federal government which were
transferred to Indian tribes along with necessary funding. The reference
to self-determination in the title 1s somewhat misleading since 1t is
used 1n reference to an individual's right to determine his educational
destiny. However, the Congressional statement of findings which
accompanied the statute makes several u;terestlng points about the
relationship between the United States and the 1Indians. The Congress

.

found that ,
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"..{(2) the Indian people will never surrender their desire
to control their relationships both among themselves and
vith non-Indian governments, organizations, and persons...
...(bY The Congress further finds that- B
(1) true self-determination in any society of people is
dependent upon an educational process which will 1insure the
development of qualified people to fulfill meaningful
leadership roles;.."(466) ‘

The Congressional declaration of policy which also acé“ompanied the

statute, although neither it nor the statement of findings were actually

7

enacted as part of 1it, stated that the Congress "...recognizes the

a

obligation of the United States to respond to the strong expression of
the 1Indian  people for self-determination..."(467) Based on that

obligation the Congress declared 1ts commitment to the maintenance oOf
4 -

"...the Federal Government's unique and continuing
relationship with and responsiblity to the 1Indian people
through the establishment of a meaningful Indian .
self~determination policy which will permit an orderly
transition from Federal domination of programs for and
‘services to Indians to ef fective and meaningful
participation by the Indian people 1n the planning,
conduct, and administration of those programs and
services,"(468)

While the United States Constitution does not grant a special status
to the 1Indian nations, American poOlices over many decades have
acknowledged a special status for them. All//aspects of self-government,
from the legislative to the enforcement of /laws, are glven a place among
the laws of the states and the feder government. 1In 1ts domestic
conduct the United States acknowledg)es the existence of a different
people and acknowvledges their claims to self-control, to separate

development within the practical parameters ©f the Constitution, and

their right to remain different.
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) Canada

The pattern of Canada differs to some degree from the American
experience and has already been discussed 1n considerable degree. In the
past 15 years there has been a major change 1n Federal policy towards the
1ndigenous minorities with respect to self-gowvernment, aboriginal rights,
and land claims. At the most recent Constitutional Conference 1n March
1984 the Prime of Minister of Canada spoke oOf self-government 1in these

terms

"There is nothing revolutionary or threatening about the

& prospect of aboriginal sel f-government. Aboriginal
'communities have raightful aspirations-to more say in the
management of their affairs, to exercise more
responsibility for decisions affecting them\ These

functions are normal, and essential to the sense of
self-worth that distinguishes 1ndividuals 1n a free
society, The Government of Canada remains committed to the
establishment of aboriginal self-government..." (469)

¢

The importance of socio-economic¢ development as a component of any

plan for self-government was recognized 1n the Penner Report discussed
above and the March 1984 Conference's Agenda. Mr,Trudeau commented

"...Aé our aboriginal peoples take their affairs into their
own hands 1ncreasingly 1n the years to come, federal and
provincial governments, 1n close concert with the
aboriginal peoples, must work together to put 1in place the
socio-economic 1i1nfrastructures that wi1ill enable them to
fulfill their reasonable expectations as ciltizens of
Canada."(470)

With respect to cultural development Mr.Trudeau's speech noted the
importance of self-governing institutions to provide

"..bulwvarks for culture and language. The design of the
necessary soOclal, cultural and economlc programs and
services can be tailored so as to protect and enhance
aboriginal cultures and languages."{471)

Although the March 1984 Conference was unable to reach an agreenment

on the structures to be used the Canadian government has announced that

Page 176




>%
1

}';at will grant a wide range ¢f powers to 1ndigenous groups in order for

them to achieve some degree | of sel’f-government.(47.2) The Canadian plan
representsg"internal self-det!erminatlon" in all of 1ts aspects: J

(1) political —self-gm\rernment of a people within an 1ndepehdent
State, subject to its l\a‘iws but also able to pursue their intrinsic
goals so long as territorial integrity 1s not tl"lreatened |

{2) economic -the provision of an economic base for a people to
ensure a financial basis for their self-government and to allow
them to exercise mself-control over their economic development

(3) social -self-control of social development both through setting
goals and by the provision and guidance c;f mechanisms for socia}l
progammes

{4) cultural -the protection and development of cultural traits of
a people 1in a: manner which they choose in order to enhance and

s

develop their language and culture for the future,

{1v) Denmark (Greenland)

Greenland was colonized by the Danes 1in the 19th century and
commercial exploitation rather than settlement was involved. As a result
there are 42,000 1Inuit 1in a total population of " 50,000.(473) It 1is
difficult to speak of "internal self-determination" in the gense of a
special regime for a minority 1n the case o§ Greenland since the
Greenlandic people are a majority in their land. However, for many years
Greenland was ruled as an integral part of the Danish i#ingdom, with its
affairs dealt with by the Greenland Affairs Office 1n Copenhagen. On May
1,1979, after many years of pressure by Greenlanders, the island wvas

-

granted Home Rule based on an Administration elected by general
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suffrage.(474) . . -

. The Home Rule government will progressively enlarge 1its jurisdiction
in all areas affecting the locall citizens except foreign affairs and
defence: By the summer of 1983 it possessed full jurisdiction over
education, religion, social sérvices, and communications, Equally
important was the commitment of assured financial revenues from the

Danish government.(475)> As part of the process of greater self-control
/ .

G6reenland requested the Danish government to present its desire - to

vithdraw from the European Ebonomic Community (E.E.C.). In 1983 a

rapporteur 'appointed by the E.E.C. recommended that the withdrawal be

.allowed and Greenland be granted status as an Overseas Country and

Territory.(476)
The process of home rule in Greenland more ‘closely resembles the

decolonization of an, overseas territory. However, 1t 1s important to note
. -~ g -

that the territory origihally exercised self-determination to become an

integral part of the Danish State. This did not, howevér, prevent the

Danish. gbve;nment from granting Greenland special status within the

Kingdom akin to an exercise Of "internal self-determination”.
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" 3, Indigenous Populations as Beneficiaries of

#

{
"Internal Self-determination”

The concept of "people" has evolved over the ce‘ntunes in tandenm
with the changing nature of self-determination 1itself. .In the ~l9tt'1
century the principle was prl}nanu‘/ concerned with 'European' liberal
nationalism aimed at independent statehood o"r at least the protection of
minorities in multi-national states. This led to the rather et\hnocentrlc
def;nltlon of people 1n EuroOpe ba«sed on historical development; ecbnonli\c
ties, linguistic identity, religious alleglances, cultural traits, and 1n\_'\\

most cases an identifiable territorial base.(477)

As the 20th century progressed the term '['people" has come to mean
the inhabitants of a particular political un11;. For example, the people
of Nigeria are made up of many different ethnic groups but under current
defmltlon; of self—det‘erm1nat10n there 1s only one i1ndivisible Nigerian
beople. It 1s submltte.d, however , that "internal self-determination”
allows for a return to mox:e traditional definitions of a people. };y
removing the power to disrupt territorial integrity and national unity
t};ere ’1\s less need to rely on a political definition of "people”. In the
/éase of indigenous peoples, this 1s particularly useful since they were
/denied the right to anti-colonial self-determmatlon’ by the c1rcumst2\nce§
of history, and a single people could be divided between two countries.

‘

There 1s 1little doubt that despite centuries of contact with
European settlers the indigenous peoples of <Canada hav:a retained a
remarkable degree of racial cohesion. This is due i1n part to government
policies which have served to 1solate them from urban centers, and

discrimination which has discouraged intergration based on equality. 1In

the case of the Metis 1t was inter-marriage which led to their formation,
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but they have created and retained a degree of collesiveéness since the

19th century.

-

while broken 1nto numerous linguistic groups, and after clenturieé ofi
aésmllatlon, there still remains a sénse of "nationhood” 1n many
indigenous groups, due 1n part to feelings of common history. Perhaps' the
process was aided by the absence of a transfer program similar to the
United States experience. In Canada this has allowed most natives to

remain close to their traditional lands and left historical ties -i‘ntact.
Culture 1s not a-statlc concept, and the cultures of the 1ndigen<:5‘}.;;s- N
peoples have evolved in the face of new challanges and opportunities
‘presented by European technology. Traditional culture has survived
unevenly across Canada with some groups adopting radically dlfferent
life-styles while other retain traditional forms, although adapted to ;1ew

technologies. There 1s a similar situation with indigencus languages

which have retained their vigour 1in some areas such as the North, but

have nearly died out in daily use elsewhere. However,b 1n ‘many groupfs’",. n
there 1s renewed interest 1n—trad1t10;1al language as a blndlr;g force for
a people and 1ndigenous language classes are being integrated 1nto school
curriculum.

As ‘}for an 1ntegra1'terr1tor1a1 base 1t 1s only in the _quth that
large tracts of liamd remain 1n the possession of 1ndigenous peoples. FoOr
the most part their lands are scattered across the country in small
packets although substantial reserves do exist 1n several provinces.
Traditional views of a "people" required a cohesive land base but i1t 1s
submitted that ™"internal self-determination” allows for some degree of
self-control even for dispersed peoples since the basis for

self-government could be racial or cultural rather than territorial.

Clearly there must be some base of land for jurisdiction but the size
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does notlneCCesarily have to be larg'e‘t . .

The 1983 Penner Report asserted that
"...a8 a,principle that 1t 1s the rightful jurisdiction of

each Indian First Nation to determine 1ts membership, “
according to 1ts own particular criteria..."(478) '

Self-i1dentification 1s obviously a vital part of the delineation of a

people. with the creation of regional * and national politlcaly

4

organizations - to lobby for their interests 1t 1s _ clear that the -

»
. i ?" S5
“indigenous groups of Canada are able to 1dent1'"fy /thegnselves. In
N ' < > IR [
addition, recent events have demonstrated the will to| survive of

i1ndigenous peoples 1n Canada. '

]

S

‘an 1important requirement of both the traditional and proposed forms
of self-determination 1is the effectlvg abi1lity of a people of exercising
the right. However , with territorial secess1on removed from the
principle, "internal self-determination"” allows any people to achieve a
special relationship with the dominant society which best suits 1ts needs

}nd\abllltles. In the case of Canada, the 1ndigenous peoples have proven
N
themselves\ capable to exercise self-rule, control of their economic

~

resources, and to preserve thelr cultural and social structures. This 1s
~

not to say, however, that the achievement has been an easy one 1n the

¢ face of hostile or apatheétic government policies over many decades. Given

given the opportunity to exercise a meaningful autonomy, natives will be

able to take their place as equal members of Canadian society,
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IV, CONCLUSIONS

The concerns posed in the introductipn constantly return to the need—~

-

for a theoretical basis to analyse the conflicts between minorities and

L

their home states. This 1s particularly true for indiijénous peoples
. P

P

whose current claims do not alwvays adapt easily to domestig law. The

-
-

domestic legal situation of the indigenous peoples of Canada highlights
the need for a new framework. At the same time the government of canada
and its native peoples havé embarked \:)ithout such a framework on a course
with uncertain goals and ‘consequences.

It 1is submitted that the international law of human rights

establ:.sh“es minimum standards for the treatment of minorities and their

individual members. In terms of indigenous peoples these standards have
continued t;J evolve as states have considered the .peculiar prob]efﬁs wvhich
face these groups. It is suggesfed that these standards, woven from a
variety of sources and dealing with a wide range of matters, can t;e drawn
together into & cohesive framework.

) The human rights standards are based on the inherent dignity of the
individual, and the right to eiis?ence of the collective identity of
individuals. Inherent 1n the right to exist 1is the right to preserve and
develop the characteristics which mal;e a people unique. ‘From ﬁhesg
pr.inc1p1es flow all of the rights to political autono;ny, ecor_xomic,_

soq;l, and cultural development.

In this discussioOn the framework “has been -called "internal

self-determination”. It should not be confused vith self-determinhation as

currently formulated 1in international law though they share many

" philosophical and legal roots. Instead it is proposed as a mechanism for

the resolution of conflicts between minorities 'and majorities which can

4
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serve to ultimately preserve the unity of independent states. At present

several states have in place or are proposing mechanisms within their

domestic Iaws which bear close resemblance to’the one suggested.

- "L In conclision, it 1s suggested that the concerns of indigenous
'populations are common to most minorities. The solutions created to deal
vith their particular problems may have far-reaching potential in other
si1tuations. For these reasons the participants in the process of evolving
new forms of interaction, both the indigenous peoples and their states,
N

should be aware of the larger 1ssues i1nvolved in what may seem at first

to be strictly a domestic concern.
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(1980); at p.l54 (quote from 1969 spegch of Prime Minister
Trudeau). Also see discussion of the post-war period at pp.319-320
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As noted, negative reaction to the 1969 White Paper on Indian Policy
led to its withdrawl in 1971.-The early 1970's sav movement by the
Federal governmgnl~%n“’§’humber Of areas considered to be important
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E/CN.4/Sub.2/1983/21/Add.1

See discussion at pp.16-19 (Indians), p.19-21 (Metis), and pp.21-22
(Inuit).

See also C.Chartier, "'Indian': An Analysis of the Term as Used in
Sec.91(24) of the British North America  Act,b1867", (1983)4
Sask.L.Rev. 37 !

L3 , i

\National policies around the world rely on a variety of means to
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E/CN.4/Sub.2/1982/2/A44d.6 . .

Canada, House of Commons, Indian Self-Government in Canada: Report
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for "every person who is not a member of a band and is entitled to
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Self-Government for Indian Nations (Bill ¢-52, 2nd Session, 32nd
Parliament, 32-33,Eliz.1ﬁ, 83-84) which was not passed by the House
of commons before the end of the session, and under the proposed
amendments to the Indiap Act in An Act to Amend the Indian Act (Bill

Cc-31, 1lst Sessiop, 33rd /Parliament, 33-34 Eliz.II, 84-85)
4 l‘ 1

See also  the meqﬁani;ms for membership under the proposed

iissue —of "Indian blood" 1in terms of
individual as Indian (pp.16-19) or Metis
(pp.19-21) ; i '

!

{ The term "racial" 1is used in this context to describe native claims
ito political institutions based on traditional "tribes" or

}"nations", which by their definition are racial in nature.

|

In Canada the Federal government has responded to both the Dene and
Inuit by rejecting racially defined territorial Jjurisidictions
putside of Indian reserves ae a solution to native claims for
self{-determination. The Drury Commission, created to consider the
future options |of the Northwest Territories reported in 1980 but
its recommendations were unaccepatble to both native groups and the
berritorial government

Canada Privy Council, Constitutional Development in the Northvest
Tetritories Report of the\Special Representative (1980)

cited by D. Sanders, "Prior Claims: Aboriginal People in the
Constitution of Canada" in Institute of Canadian Affairs, Canada and

the New Constitutiion (1981)

This does not mQan, howvever , that the Federal government does not
acknowvledge the relationship between settlement of land claims and
political development in the North, The government has stated that
division of the Northwest Territories is contingent upon the
settlement of claims as well as 'the prior reaching of c¢oncensus
amongst northerners on such issues as boundaries and distribution of
pover. Such political development is seen in terms of representative
government for all citizens of the iregion,

Canada, Indian/and Northern Affairs, Federal Government Response on
Land Claims Policies and Processes {1984)

AN

For example, the James Bay and Northern Québec Agreement, Editeur
officiel du Québec (1976), 1identifies in Section 3 persons who
qualify for benefits as those Cree or Inuit who reside in the
Territory (the area covered by the agreement) on 15 November 1974.

It should be noted, however, that the agreement combines racial,
residency and other requirements, so0 that residency alone does not
necessarily guarantee accéss to benefits. ,

i T
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31.

32.

33.

3.

35.

36.

37.

ibid, Section 3.2.1 (Cree) and 3.2.4. (Inuit)

o

ibid, Sections 3.2.2. and 3.2.3. (Cree) and Sections 3.2.5. _and
3.2.6. (Inuit),.

K.Crowe, "A Summary of Northern Native Claims in Canada: The Process
and Progress of Negotiations”,6 (1979)3:1 Etudes/Inuit/Studies 31

Canada, Indian and Northern Affairs, Native Peoples and the North: A
Profile (1982) at pp.23-26

?

Canada, Indian and Northern Affairs, Federal Government Response on
Land Claims: Polices and Processes (1984)

Canada, Office of the Prime Minister, Political Development in the
Northwest Territories, (1977) at p.6, which notes that while the
Federal government rejects lengthy residency requirements in the-
N.W.T. of 10-15 years for political ‘participation it is

"..willing to consult with northern leaders about instituting some
degree of residence requirements for specified political purposes."

Canada, Northwest Territories, Territorial Legislative Assembly,
Priorities for the North (1977) which urges that constitutional and
political development should be treated separately from the issue of
native claims. .

Canada, Yukon, Office of the Commissioner, Meaningful Government for
All Yukoners (1975) which is based on a 'one government' position
but with the possiblity of structures designed to ensure greater
native participation. -

cited at C.Hunt, "Approaches to Native Land Settlements and
Implication for Northern Land Use and Resource Management Policies"”,
{unpublished paper presented to Canadian Arctic Resource Committee

Edmonton,1978) , -
: . \

For example, the Indian Act created a base 5population\and the&

determined which descendants would be recognized as status Indians.
See Sub-sections ll1(1)(c)-{(e) of the Act. /

In Canada 1legislation has not linked indigenous character to any
particular cultural trait. However, the Indian Act section 109
provides for the enfranchisement of individual Indians, or an entire
band by section 112. The person ceases tO be an Indian for purposes
of the Act, or any other law, upon an order of enfranchisement made
by the Governor in Council.

See An Act to Amend and Consolidate the Laws Respecting Indiang
{Indian Act), 1876, 39 vic.c.18, Statutes of Canada, (1876)

Enfranchisement vas encouraged as a means to "remove intelligent and
successful Indians from the reserves”;see G.Gould and A.Semple,

‘(eds.), Our Land - The Maritimes, (1980) at p.77.

The dangers were further 1increased by the power of government to

forcibly enfranchise ‘individual males and their families who were

\\'\)\

0
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38.

39.

40.

41.

42.

43.

3

v

14

10-11 Geo.V.c\50, Statutes of Canada, (1920)

See, for ex \\e, the Inuvialuit Land Rights Settlement, Final
Agreement (1984) sec. 5(1) states,

A

_"The Inuivialuié\gre best able to determine who should be eligible
‘under the Inpivialuit Land Rights Settlement, but there should also
be objective criteria by which an individual may hdve his or her
right to be a beneficlary determined.” See, sections 5(2)-(12) for
more detailed discussions of elibility criteria under the Agreement.

ke

deemed to be ?Ificiently assimilated; see Indian Act Amendments,

The James Bay .and Northern Québec Agreement, Section 3.2.1(c)
includes as eligible for enrollment as beneficiaries "...persons of
Cree of Indian ancestry who are recognized by one of the Cree
comunities as -a member". The equivalent section for the Inult is
Section 3.2.4.(b).

Canada,' House of Commons, Indian Self-Government in Canada: Report
of the Special Committee (Penner Report) (1983)

It should beée noted, howvever,6 that there is nothing intrinsically
wrong with a “status" system to identify 1indigenous persons.
Historically the Federal government has relied upon 1t to identify
persons subject to the 1Indian Act's terms. With more recent land
claim settlements both aboriginal groups and the qovetnm}\nt rely on
some definition of "status" to identify beneficiaries.
\

Indian Act, section 9 provides for the appointment of a Registrar to
.investigate protests about the deletion or addition or an individual
to the‘gand or General Lists. His decision is final and conclusive.

James Bay-and Northern Quebec Agreement, Editeur officiel du Québec
(1976), Section 3.4 creates the Québec Native Appeals Board to deal
with the "ommission, inclusion, exclusion or deletion of the name of
a person” to or from the lists of beneficiaries.

Constitution Act, 1982, sec. 35(2) as enacted by the Canada Act,
1982, (U.X.) 1982, c.ll, which entered intd force on 17 April 1982.

For a discussion of policies towards the Indians under the French
and British colonial administrations see:

B.Slattery, French Claims in North America 1500-59, Studies 1in
Aboriginal Law, University of Saskatchewan (1980)

H.Brun, "Les droits des Indiens sur le territoire du Québec", (1969)
10 Les Cahiers du Droit 415

N

Leading examples of early references to the Indians, either
specifically or containing references to them, are:

t

The acts for the establishment of La Compagnie des Cents Associes de
la Nouvelle France (1664) and La Compagnie des Indies Occidentales

/ a
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44,
45,

46.

46'.

47.

48.

(1664) cited at Brun, supra, p.429. See also discussion at Canada,
Indian and Northern Affairs, by William Henderson, cCanada's Indian
Reserves: Pre-Confederation, (1983), at pp.2-5

o

For examples of lands granted to 3rd parties by the French King «
with certain rights and benefits to the Indians see:

Corinthe et al v. Ecclesiastics of the Seminary of St.Suplice [1910],

38 C.S. 268 (Que.S.C.); revd, [1911] 21 B.R. 316 (Que.C.A.); Ct.Ap:~ -

affirmed [1912] 5 D.L.R. 2?3/ (P.C.)

Lazare et gn autre c. St Lawrence Seaway Authority et Procurateur-
General de la Province du Quebec [1957] C.5. 5 (Que.S.C.)

Mowat and Casgrain v. Pinsonneault (1897) 6 Que.Q.B. 12 (Que.C.A.)

For early references to the natives in English policy see: /

Royal Charter of Hudson's Bay Company Of 2nd May 1670, 22 Charles I1I
(Letters Patent)

- [
Privy Council Proclamation ©»f 1761. See text at P.Cummings and
N.Mickenburg (ed.) Native Rights 1in Canada (2nd ed. 1972) at
pp.68-69.

Royal Proclamation ©f 1763, Appendix II, Constitutional Documents,
R.S.C. 1970

/
Maritime Treaties (18th c.). See texts of examples at Indijan and
Eskimo Association of Canada, Native Rights in Canada, ZlS?O),

Appendix 3 and Cummings and Mickenberg, supra, at pp.295-312, Also
see the documents relating to Maritime natives at pp.161-193 of
Gould and Semple, supra, for the period 1725-1844. g
D.Smith, Canadian Indians and The Law: Selected Documents 1663-1972, |
{1975) at p. xviii

!

— an—— — ———— ——— —

the Indians, 1842, Statutes of Nova Scotia, c.XVI H

An Act Concerning Indian Reserves 1859, Statutes of Nova Scotia,
C.XVI; see also An Act to Requlate the Manhagement and Disposal of
the 1Indian Reserves in this Province, 1844, Statutes, of New
Brunswick, ¢.XLVII ;

Gould and Semple, op.cit.note 37, discussing pre-Confederation
colonial statutes in the Maritimes.

\
Act for the  Better Protection of Lands and Property of the Indians
in Lower Canada 1850, 13-14 Vic.c.74, consolidated Statutes of the
Province of Canada (Quebec), (1859)

>
p=3

for he Protection of Indians in Upper Canada from Imposition

c
n the Property Occupied or Enjoyed by Them from Tresspass Of
njury 1850, 13-14 vic.c.74, Consolidated Statutes of the Province

|

o
o

-
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49,

50.

51.

52.

53,

54.

55.

56.

57,

3

of Canada (Ontario), (1859)

the Better Protection of the Lands and Property of gng Indians of
Lower Canada", 14-15 vic.c.59, consolidated Statutes o©of Canada

(Quebec), (1859)

An Act Providing for the Management oOf Indian and Ordinance Lands
1868 31 vic. c.42, Statutes of Canada, (1868)

An Act for the gGradual Enfranchisement of Indians, the Better
Management of Indian Affd’irs and to Expand the Provisions of Act 31
vict.c.42 1869 32-33 vic.c. 6 Statutes of Canada, (1869)

Gould and Semple, op.cit. note 37, at p.95

1

An Act to Amend and Consoclidate the Laws Respecting Indians, 1876,
39 vie,, <.18, Statutes of canada, (1876)

. 5~

ibid, sec.3

The. 1issue of 1illegitimate <children as defined under the Act
continues to be an issue to the present: see Martin v. Chapman
(1984) 150 D.L.R. (3rd) 638 (S5.C.C.) ’
indian Act, 8.C., 1951, c.28

Gould and Semple, op.cit. note 37, at pp.90-99

- Canada, Statistics Canada, Statistics Canada Daily, (February 1983)

Based on the 1981 Census of Population 491,000 <Canadians reported
themselves as aboriginal in the following categories:

(1} over 25,000 Inuit

{2) close to 293,000 Status Indians

(3Yover 75,000 Non-status Indians

{(4) over 98,000 Metis~

Population across Canada varies with natives constituting 2% of the
national population. In the Maritimes the aboriginal peoples are
less than 1% while they are 6.5% in Manitoba, 17.5% in the ZUxon,
and 58% in the Rorthwest Territories. However,. there |was
considerable controversy over the question used by the census to
determine ancestral background since 1t reportedly discouraged many
thousands of Metis from identifying themselves as ‘aboriginal'.

In the proposed legislation for Indian self-government (An Act for
Indian Self-Gswefnment, Bill C€-52, 2nd Session, 32nd Parliament,
32-33 Eliz.11, 1983-84) the Canadian government demonstrated its
willingness to correct the problem by allowing Indian Nations to
create their own "membership code"” so long as they were not
inconsistent with the "Canadian Charter of Rights and Freedoms, and
with international covenenhats relating to human rights signed by
Canada, and that respects rights to registration, and to band
membership, acquired under the Indian Act". (See section 6(b)(ii)
of the proposed legislation) A similar willingness to accord native )
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58.

59.

60.

61.

62.

63.

64.

vishes to a degree can be seen in An Act to Amend the Indian Act
(Bi11 C-31, 1lst sessign, 33rd Parliament, 33-34 Eliz.II, 1984-5)
This was not always the case, and some vriters claim that vhere
early legislation dealing with 1Indians did not define the term
"Indian®, then administrative practice made no distinction between
pure and mixed-blood individuals. See, with respect to'the 1842 and
1859 statutes of Nova Scotia concerning Indians and their reserves,
G.Gould and A.Semple (eds.), OQur Land- the Maritimes (1980)

See footnote 49

o

Gould and Semple, op.cit. note 58

The mixed-bloods' Jack ©f acceptance as "Indians" by legislation
became more important as the 19th century proceeded. Initially, the
question of “status" determined@ the right to collect benefits or
annuities under treaty or legislation. Thé right to reside on an
Indian reserve, presuming the acceptance of the mixed-blood by the
Indian community, was initially unaffected. Later, "status” for some
mixed-bloods was dependent on residency on the reserves. See, for
example, the 1850 Quebec (Upper Canada) Indian legislation which
required persons with one Indian parent to actually reside "amongst
such Indians” in order to qualify as an Indian.

The most important changes vith regards to mixed-bloods came in 1876
with the first comprehensive Indian Act. Section 11 stated that

"No person, or 1Indian other than an’ Indian of the band, shall
settle, reside or hunt upon, occupy or use any land or marsh, or
shall settle, reside upon or occupy any road, or allowance for road
running through any reserve belonging to or occupied by such band.”

Section 12 gave the Superintendent-General of 1Indian Affairs the
power to remove persons coniravening section 11. The result was that
persons who vere denied "status"” now lost their right to use and
occupy reserve lands,

See, for example, Metis Betterment Act, R.S.Alberta 1980, c.M-14

’

See for example C. Stanley, Birth of Western Canada (1975) and
T.Flanagan, Louis David Riel (1979)

Although it can certainly be argued that the "half-breed” scrip was
only issued as a political compromise to the events in the Red River
Settlement, statutory provisions of the peri10od suggest that there
vas also a legal consideration for the scheme. See Manitoba Act,
Statutes of Canada, 33 vic. 1870, c. 3, sec 31,

"And whereas, it is expedient,6 towards the extinguish of the Indian
Title to the lands in the Province, to appropriate a portion of such
ungranted lands, to the extend of one million four hundred thousand
acres thereof, for the benefit oOf the families of the half-breed
residents, it is hereby enacted, that under regulations to be from
time to time made by the Governor General 1in Council, the

,
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65.

66.

67.

-

Lieutenant-Governor shall select such lots or tracts of such-parts
of the Province as he may deem expedient, to the éxtent[« aforesaid,

© and divide the same among the children of the half-breed families

residing 1n the Province at the time 'of the said transfer to Canada,
and the same shall be granted to the said children respectively, in
such mode and on such conditions as to settlement and otherwise, as
the Governor General in Council may from time to time determine."

Although passed nearly a decade later, also see ﬁomlnion\LandE Act,
Statutes of canada, 42 Vic. 1879, c.31, sec.125(e), LT

"To satisfy any claims eXxisting 1in connection with the
extinguishment of the Indian Title, preferred by half-breeds
resident 1n the Northwest Territories outside of the limits of
Manitoba, on the fifteenth day of July, 1870, by granting 1land to
such persons, to such extent and on such terms and conditions, as
may be deemed expedient.™

Section 125 implicitly excluded the Manitoba settlers whose "rights
of common and of cutting hay" had been dealt with by sec. 32(5) of
the Manitoba Act, and the Red River half-breeds whose 1interests were
accomodated by sec.3] set out above.

See also, W.P.Filmore, "Half-Breed Scrip”, (1973} 39:1 Manitoba Bar
News 124 for a more historical perspective on the question oOf Metis
claims to Indian taitle.

It can be argued that the initial land distribution scheme, and the
subsequent "scrip" system, wvhich followed the rebellion in Manitoba
was a political solution, rather than the legal acknowledgement of
an aboriginal title in the Metis. However, the continuation of the
policy beyond the Red River settlement Metis argues for a legal
basis for the policy, at least after the initial "scrip" issue to
Red River half-breeds. See: :
P.Cummings and N.Mecklenberg (eds.), Native Rights in Canada, (2nd
edition 1972) at pp.200-204 N

It 1is certainly the position of some Western Metis that they
possessed, and continue to possess, unextinguished aboriginal title.
See H.Daniels, The Forgotten People - Metis and Non-Status Indian
Land Claims (1979)

Similar arrangements existed in the United States. See M.Orfield,
Federal Land c¢rants to the States, (1915) at p.196, P.Gates, Fifty
Million Acres, (1954), at p.39, and sS.Dana et al., Minnesota Lands,
(1960) at pp.107~108

See for example Treaty No.3 - Adhesion by Half-breeds of Rainy Lake
and River reproduced at pp.319-320 of Cummihgs and Mecklenberg,
op.cit. note 64 \

1
\

Metis Betterment Act, R.S.A. 1980, c. M-14, sec.l(b} defines a Metis
as a "...person of mixed white and Indian blood having not less than
one-quarter Indian blood, but does not include either an Indian or a
non-treaty Indian as defined in the Indian Act (Canada).”
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| G.Rivard, A Comparative Study of the Status of Indigenous Persons in
Australia, Canada, and New Zealand, (unpublished paper, York
University, Toronto, 1975) o

,

constitution Act 1867 (British North America Act), sec.91(2%). See
also Re Eskimos [1939] S.C.R. 313 and Sigeareak El1-53 v. The Queen,
[1966] S.C.R. 45

-See discussion of the growth of Canadian interest in, and hence
bureaucragkgv1nteraét19nuw%th,the‘ Inult 1n the 19th and early 20th
centuries. Diimoné~rﬂ§nness, Eskimo Adminstration in Canada (1964).
For a brief survey of the Québec policies towards the Inuit in
Nouveau Québec see the discussion at Danielle Burman, Les droits.
linguistiques' des Amerindiens et Inuit du Québec (unpublished paper,

Facultué des études supérieurs, Université de Montréal, 1977)

K.Harper, "Inuktitut 1Interpreting and Translating”, 1n 'Eanada,
Indian and Northern Affairs, (1983) 53 Inuktitut 103 ’

For a review of the sltuation of aboriginal languages in Canada, see
M.K.Foster, "Canada's Indian Languages: Presentyand Future",6 (1982)
7 Langlage and Society 7

7

Canada, Indian and Northern Affairs, by Richard Daniel, A History of
. Native Claims Processes in Canada 1867-1979 (1980) at pp.132-155
which discusses in detail the movement of Canadian policy after
world war IT towards establishing mechanisms to settle native land
claims. Mr.Daniel's analysis is that all Canadian governments since
the war were interested 1n, or actively engaged 1in creating, a
" mechanism not dissimilar from the United States Indian Clainms
Commission established in 1945.

The first draft legislation to establish an equivalent Canadian
institution 'to the American I.C.C. was prepared during 1961-62, but
before it could be introduced to Parliament the Diefenbaker
government was defeated 1in the House of Commons (pp.l43-44)., Under
the new Liberal. government of Lester B. Pearson, the Canadian
government was not hostile to the 1dea but desired further study of
the matter before introducing the legislation. It  was
‘re-introduced, studied, amended and then died on the order paper
with the dissolution ‘of Parliament 1in 1965.

o Mr.Danlel summarizes the events of the late 60's leading to the
1969 white paper in these terms, at pp.151-152, ’

rd

o

"The governﬁent remained committed to the principle of a Claims
Commission tﬁﬁp&bh 1968, and was probably aware that it could not
wait fmuch longer for positive developments in B.C. vithout risking
all cfedibility. As Jate as Decembeér 51968, the new [Indian affairs]
Minister, Jean Chrétien, was aésuring the House of Commons that
legislation was beifg considered by the Cabinet Committee on Health,
Welfare and Social Affairs.

although Chrétien's statement that the Indian claims policy
was in the hands of a committee . of the Cabinet may have seemed of
little significance at the time, 1t 'does offer some clues concerning

o
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the shift in policy which was taking place. Pierre Trudeau had been
sworn in as Prime Minister on 19 April 1968, and almost i1mmediately
called an election in which his Liberal government was returned with
a comfortable majority. One of the immediate effects of the change
in leadership from Pearson to Trudeau was a change 1n the process by
which policy was formed 1n all areas of government activity,
including Indian Affairs.”

By the winter 1968-1969, the législation to create a mechanism to
settle native land claims was suspended, ending concrete efforts by
the Department of 1Indian Affairs and Northern Development which
Mr.Dan1iel describes "had been going on since 1961".For a discussion
of the 1969 policy see the discussion at note 15.

For a discussion of the change 1n Federal government policy in
relation to native land claims since 1969 see: - .

- J.Edmond, "BOok Review- Making Indian Policy: The Hidden Agenda
1969-70" (1982) U.Toronto Fac.L.Review v0l1.40:107 and -R.Bowles et

al., The 1Indian: Assimilation, Integration, 9£ Segreqgation, (1972)
at pp.71-72. ’ )

Also see the review of government policies 151hcq world War 11 at
Douglas Sanders, "The Rights of the Aboriginal Peoples of Canada"
(1983) 61 Can.Bar 'Rev. 314 - . )

Calder et al. v. The Que 74 W.W.R. 481, I3 D.L.R. (3rd) 64
(B.C.C.A.); Taffirmed [197 ] C.R. 313, 34 D.L.R.{(3rd) 145 (5.C.C.)

The previous movements .of the Canadian government towards a
settlement of native land claims, and particularly in the 1960's

argues agalnst viewing Calder as the only factor in. changing the
government position on land claims after 1969. However, the decision
was important. to hasten -the change in the government's attitude,
even -1f it was not soley responsible for 1t.There were some
indications even before the decision that the government's attitude
to land claims was softening. - .

See Canada, 1Indian and Northern Affairs, by Richard Daniel, A
History of Native (Claims Processes in Canada, 1867-1979 (1980), at
pp.221-222,

"The first sign of a relaxation of the opposition to claims

based On native title came 1n August 1971 when the Prime Minister
authorized ([the Indian Claims Commissioner] to hear arguments
concerning matters previously consdiered to be beyond his terms of
reference... The Prime Minister acknowledged the significanee of
the decision [Calder] by conceding that the Indians might have more
rights than had been recognized in the drafting of the White Paper.
Then, in August 1973, the Minister of Indian Affairs and Northern
Development, the Hon.Jean Chrétien, added substance to this
concession by announcing the government's willingness to negotiate
wvhat he referred to as "comprehensive claims"” - where rights of
traditional use and occupancy had not been extinguished by treaty or
superseded by law.

/

/
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.For a summary of the Federal gqovernment's since the spring 1973
decision in Calder see Canada, Indian and Northern Affairs,
Perspectives in Native Claims Policy (1983), at pp.3-4,

"...A re-examination of policy by the government at that time led to
the statement made by the Minister of Indian Affairs and Northern
Development on August 8,1973, in which the government outlined its
willingness to negotiate settlements with native groups 1n those
areas of Canada where native rights based on traditional use and
occupancy of the land had not been dealt with by treaty or
superceded by law. Because of the broad nature of the native demands
‘assoriated with these claims - land, money, access to resources and

other benefits - they came to be known as "comprehensive claims".

Outside of claims settlements in northern Quebec and an Agreement-
in-Principle with the Inuivialuit of the Western Arctic, substantive
progress was generally lacking 1n the 1implementation of the 1973
policy. Added to this were two federal elections in 1979 and 1980
which gave cause for reflection , on government directions.
Consequently an extensive policy review was c¢arried out by the

- government during the later part of 1980, taking into account the

need for a clearer sense of direction as well as the views and
concerns of the native people. While the government reaffirmed its
commitment to the equitable settlement of comprehensive claims
through negotiation, it did so within a vf;amework of newly
enunciated qguidelines."” . "

These 1ncluded,

“...Claims settlements are 1intended to protect and promote the
Indian and Inuit peoples' sense of identity while providing for
meaningful participation/ in contemporary  society and economic
"development on native lanﬂs..."
"...Constitutional development cannot be decided within the claims
negotiating forum since all citizens affected must be involved but
settlements may include self-government on a local basis.."

"...The thrust of the policy is to exchangé undefined aboriginél‘

land rights fbor cOncrete rights and benefits.." .

Chief Robert Kanatawat et al. v. James Bay Development Corp.et él:
(unreported, CSM  5-04841-72, 15 November .1973, Que.S.C.);
injunctions suspended until determination of appeals on the orders
(unreported, CA 09-00890-73, 22 November 1973, Que.C.A.); appeal
from suspensions dismissed (1973) 41 D.L.R.(3rd) 1 (S§.C.C.)

On the merits se¢: Quebec Hydro-Electric Commission et al. v. Chief
Robgrt Kanatawat [1975] C.A. 166 which reversed the interlocutory
injunction. An appeal was filed in the Supreme Court of Canada, but

the action was ‘later withdrawn pursuant to the James Bay and

Northern Quebec Agreement, section 2.4. )
| .

{Also reported under the name Chief One Max 'One-Onti" Gros Louis
‘et.al. v. James Bay Development Corp.et al [1974} R.P. 38 (Quebec

t
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75.

76.

77.

Superior Court)

Richard Daniel, writing 1in A History of Native Claims Processes in-
Canada, 1867-1979, supra, at pp. 223-224, describes the Federal
government as maintaining an "alert neutrality" during the
negotiations between natives and the government of Québec during the

early 1970's, and even after the 15 November 1973 1ipjunction was

awarded. He writes that it was only after the injunction that the
Canadian government was invited by Québec to participate, and one
year later natives and thé governments of Québec and Canada entered
into an agreement.

For example, under the James Bay and Northern Quebec Agreement
(JBA), the Cree collective "controls" the agreement benefits in the
sense that certain lands (Category 1A lands) are.collectively owned
by the Cree communities. However, 1individuals are the primary
beneficiaries through the right to reside on such lands. 1It is the
group's recognition of the individual's .membership which allows the
residency. {sec.9.0.1 (e), JBA) Similarly, the harvesting of
natural resources such as fish, birds, and fur-bearing animals is
the right of the individual, but the collectivity, by determining
membership as a beneficiary, decides who may exercise the right to
harvest. "(Sec.24.3.1, JBA)

For example, the core "beneficiaries” under both the JBA (Cree) and
the Northeastern Quebec Agreement (Naskapi) are the status
populations under the Indian Act. By the (ree-Naskapi Act S.C.
1984, c.18 these populations retain their rights, but the agreements
.then augment these core groups by their own particular membership
mechanisms. T

Sections 13 and 15 of the Act state that the Cree and Naskapi band
under the 1Indian Act cease to exist while their "rights, titles,
interest, assets, obligations and liabilities" vest 1in new bands
created by sections 12 and 14. Section 17 (Cree) and section 20
(Naskapi) state that members of the new bands are persons enrolled
or entitled to be enrolled under section 3 . "Eligibility" of the
James Bay and Northern Quebec Agreement, and for the Naskapi,
members of the Naskapi band.  Status "Indians who are not eligible
under the agreements are deemed to be members of the successor bands
for most, though not all, purposes of the Act. (section 18, Cree;
section \20.1, Naskapi) ‘

The Indian Act no longer applies to the new Cree bands and the
Naskapi band, nor to Category 1A or 1A-N lands, .except for the
purpose of determining which of the Cree and Naskapi beneficiaries
are "Indians" within the meaning of the Indian Act. (sec.5)

More specifically the James Bay and Northern Québec Agréement wvas to -

"agree upon the terms and conditions of the surrender of.the rights"
of the natives referred to in the 1912 -Québec Boundaries Extension
Acts which had transferred .the area, along with whatever burden
aboriginal title constituted, from the Federal to Québec dovernment,
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78, Québec, Editeur Officiel du Québec, James Bay and Northern Quebec
The James Bay Agreement was approved by Federal

Agreement, (1976).

and

other

1976-

Provincial legislation to provide that it prevails over all

legislation

77,¢.32, S.Q.

to avoid
1976,c.46.

conflicts or 1inconsistencies- §S.C.

The North Eastern Quebec Agreement was approved by Federal Order in
Council pursuant to the James Bay Act and by Provincial legislation-
1978~ 502 23 Feb. 1978 $.Q. 1978, c.98.

P.C.

They have already generated litigation in which Courts have upheld

native rights and interests

under the agreements: see Commission

Scolaire Kativik v.-Procureur General du Quebec [1982] 4 C.N.L.R. 54

{Que

[1982] 1 F.C. 599,

vas

" suspension of
the agreements.

held to be

For a more

.8.C.). However, also see
[1982] 2 c.

immune from

grand Council of Crees v. the Queen
N.L.R. 81 in which the Federal Crown
injunctive relief based on their

Federal social services to the territory covered by
detaliled discussion of local government
: I

mechanisms under the "agreement see note 205,

79. James
sec.’7

80. The

earlier James
existence of lands
beneficiaries of the

Bay and WNorthern Québec Agreement, 1bid, sec.5 (Cree) and

{Inuit)

Northeastern

Quebec Agreement required ihe amendment of the

Bay and Northern Quebec Agreement (JBA) due to the
with overlapping resource -use by the
two agreements. Sections 23 and 24 of the JBA

vere amended to reflect this fact, and rncorporate the Naskapis into
pre-existing administrative structures. ~Sec.3 .of the agreement for
:Northeastern Quebec’.defines the Naskapi' beneficiaries with the same
formula used earlier by the James Bay Cree in their agreement.

8l. Inuvialuit

Land Rights

Settlement, Final Agreement (1984) sec 5

deals with eligibility for enrollment as a beneficiary and commences
by stating:
"The Inuvialuit are best able to determine who should be elibible
under the Inuvialuit Land Rights Settlement, but there should also

be objective

See Canada,

criteria by which an individual may have his or her
right to be a beneficiary determined."

A

Indian and Northern Affairs, The Western Arctic Claim: A

.Guide to the Inuivialuit Final Agreement (1984) at p.2

82. M.woodward

1979-

AlsoO
appli

and B.George,

"The Canadian Lobby in Westminister

82", (1983) 18:3 J.Can.Studies 119.

see decision

cation by

of the English Court of 'Appeal ansvering an
Canadian natives seeking the English C(rown's

intervention on their behalf
based on their cl

the I

mperial Crown and not

aim that all

in the Constitutional negotiations,
previous’ arrangements had been with

its successor in Canada; Queen V. The

Secretary of State for Foreign and Commonwealth Affairs Ex Pparte:
nhdian Assoc,of Alberta

The I

Union of New Brunswick Indians, and

union of Nova Scotia Indians [1981] 4 "C.N.L.R. B6. SR

A si

milar appication in the English Court of Chancery By

~
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84.

Saskatchewan natives was dismissed for stating no reasonable cause
of action: see Manuel v. Attorney-General [1982] 3 w.LiR. 821,
[1982] 3 C.N.L.R. 13.

Subsequently, the Assembly of First Nations, vhich represents status

. Indians and which had blocked agreement with the government on the

amendments, passed a resolution agreeing in principle to the
changes. ’
Assembly of First Nations, Resolutions Passed at AFN Special
Legislative Assembly Held on May 16-18,1984, Edmonton, Alberta
(1984)at p.2 /

However, the amendments to the Indian Act proposed in 1984 q} the
government created new controversy with disagreements between the
government and native organizations on which individuals should have
their status reinstated. (June 23 1984, La Presse, Montreal,
p-A-16; June 23,1984, The Gazette,6 Montreal, p.B-12). As of March
1985 the government is attempting to gather support for the revised
legislation recently introduced into Parliament to amend the
offending section of the Indian Act. (An Act to Amend the Indlan

i W— — C— ————

Act, Bill ¢-31, lst Session, 33rd Parliament 33-34 Eliz.II, 1984-5)

Canada, 1Indian and Northern Affairs,® #The Elimination of Sex
Discrimination from the Indian Act, (1982

The Bill to accomplish, at least in part, the amendments to the Act
was introduced for first reading on 18 June 1984, It was entitled
Bill C-47, An Act to Amend the 1Indian Act, (Bill-C 47, 2nd Session,
32nd Parliament, 32-33 Elizabeth II, 1983-84). The Bill was passed
by Parliament but the necessary unanimous consent in the Senate wvas
denied by one vote. bue to the end of the parliamentary session the
Bill was not reintroduced into Parliiament.

)

The present Canadian government indicated its willingness to
reintroduce some form of legislation to remove the discrimination.
Canada, Minister of Justice, Equality Issues in Federal Law.- A
Discussion Paper (January 1985) )

The Bill to achieve the amendment of the Indian Act was introduced
one month before the next <constitutional Conference on Aboriginal
Matters in April 1985. The new Bill differs from Bill C-47 in that
1t: > B o .

(a) whereas C-47 automatically reinstated women wvho 1lost their
rights under sec.l2(1)b of the Indian Act, and their lst generation
children, Bill C-31 returns both status and Band membership to the
women, but automatically returns only status to the children. The
question of membership for these 1st generation children 1is dealt
with in this manner; Bands will be given up to two years to decide
whether they wish to determine future membership matters themselves,
or leave the question with the government. If the Band decides to
take over membership decisions, then it can decide on membership for
the 1st generation children. If the Band decides to leave matters
with the government, in the vast majority of cases the children will
be granted Band membership as well as status.

{b) this means that while the Federal government will retain the
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85.

86.

87.

88.

89.

&

pover to determine "status’| for purposes of its programs, increased
povers are to be given to Bands who choose to acquire them to
determine their membership, with 1its effect on the important
question of residence on reserve lands.

See An  Act to Amend the Indian Act (Bill C-31, 1st Session, 33rd
Parliament, 33-34 Elizabeth II, 1984-85)

Canadian Charter of Rights and Freedoms, sec.32(2) Constitution Act
1982, as enacted by Canada Act 1982, (U.K.) 1982, c.ll

Canada, First Ministers' Conferencel on Abg;igiﬁal Constitutional
Matters, 1983 constitutional Accord\ on— Aboriginal Rights, First
Ministers' Conference on Aboriginal Constitutional Matters;
(Doc.800-17/041, revised,f1984), It was signed at Ottawa on 16 March
1983 by Canada, all of the provinces with the exception of Quebec,
and six native organizations. It envisioned the Constitutional
Amendment Proclamation, 1983 of which section 4 guarantees
aboriginal and treaty rights "equally to male and female persons".
The 1983 Accord has been adopted by the required number of provinces
and became the first amendment to the new Constitution on June
21,1984,

An Act to Amend the Indian Act (Bill C-47, 2nd Session, 32nd
Parliament, 32-33 Eliz.1I, 1983-4) (see comment regarding the Billl
at note 83) ’
Canada, House of Commons, Report of Special Committee on Indian
Self-Government (1984) at pp.55-56, Recommendations 9-10,

Mény key recommendations of the Penner Report were 1incorporated into
the legislation drafted by the Federal government to give increased
autonomy to Indian nations. An Act relating to self-government for
Indian Nations (Bill <¢-52, 2nd Session, 32nd Parliament, 32-33
Eliz.II, 1983-4) had 1its first reading on 27 June,b1984. 1Its6
introduction into Parliament only days before the end of the session
was probably intended as a gesture to the next Parliament. The Bill
was interesting 1in several respects, not the least being the wide
povers over membership granted to the Indian Nations. In addition,
there were 1inovative mechanisms for transfer payments to the new
units and powers of local taxation and legislation.

Canada, Indian and Northern Affairs, Response of the Government to
the Report of the Special Committee on Indian Self-Government (March
1984)

"...The GoOvernment agrees with the argument put forward by the
Committee that 1Indian communities were historically self-governing
and that the gradual erosion of self-government over time has
resulted in a situation which benefits neither indian people nor
Canadians in general...The Committee specifically recommended that
the amendment of the Indian Act and an approach styled "Indian Band
Government Legislation" developed by the Department of 1Indian
Affairs and Northern Development be rejected as approaches to Indian
FirsékeNatioﬁ\ Government. The Federal government accepts these
recommendations."” (at p.1l)
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"«...In the immediate future, the Government is prepared to proceed
with the primary thrust of the Special Committee's recommendations,
that the Government, in concert with 1Indian First Nations, and in
consultation _with Provincial Governments, develop legislation to
provide for the recognition of the status and power of Indian First
Nation Governments." (at p.2)

"...After the appropriate discussions with representatives of the
Indian peoples to work out the specific contents, the Government
intends to introduce in Parliament legislation...to establish a
framework for these 1Indian First Nations that wish to govern
themselves and their lands in a way that i1s not possible under the
Indian Act." at p.3

On the more specific question of membership, the government of
Canada agreed that one power of the Indian First Nations would be

"to establish 1its own membership code, 1in accordance with the
Charter of Rights, international covenants and respect for acquired
rights. The Indian Act would no longer apply, except in particular
instances to supplement provisions of the legislation." (supra, at

qp.S) “

An Act to Amend the Indian Act (Bill C-31, lst Session, 33rd

) Fzrliament, 33-34 Elizabeth II, 1984-85)See discussidn at note B4

concerning the details of the new proposal.

E.E.Rich, The History of the Hudson's’Bay Company, 1670-1870 (Volume
1), cited at pp.36-37, P.Hutchins, Legal status of the Inuit
(unpublished LL.M. paper, London School of Economics, London, 1971)

Johnson and Graham's Leasee v. Mclntosh (1823) 8 Wheaton 543 (United
States), at pp.544-5,

"...relationg which were to exist between the discovers and the
natives, were to be regulated by themselves [the Europeans]. The
rights thus acquired being exclusive, no other [European] power
could interpose between them.

In the establishment of these relations, the rights of the
original inhabitants were, in no instance, entirely abrogateﬂ;
but were necessarily, to a consideration extent, impaired. They
[the natives] were admitted to be the rightful occupants of the
soll, with a legal as well as a just claim to retain possession
of it, use it according to their own discretion...”

See also Worchester v. State of Georgia (1832) 31 U.S, 350, 6
Pet.515 (United States) at Pet.520,

-

"The general law of European sovereigns, respecting their claims
in America, 1limited the 1intercourse of 1Indians, in a great
degree, to the particular potentate whose ultimate right of
domain vas acknoﬁl?dged by the others. This was the geéneral state
of things in time Qf peace. It was sometimes changed in war. The
consequence was, that [the 1Indians'] supplies were derived
chiefly from that nation, and their trade [onfined to it...What
/ ' i
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was of still more importance, the strong hand of government was

interposed to restrain the disorderly and licentious from

intrusions into their country, and from encroachments on their
lands, and ‘from those acts of violence which were Often attended
by reciprocal murder. The Indians perceived in this protection
only what was benefitial to themselves- an engagement to punish
aggressions to them. It involved practically no claim to their
lands, no dominion over their persons. It merely bound the nation
to the British Crown, as a dependent ally, claiming the
protection of a poverful friend and neighbour, and receiving the
advantages of that protection, wvithout involving a surrender of
their national character."

In Delbert Guerin et al. v. the Queen (tunreported, S$.C.C., November
1,1984) Mr.Justice Dickson, concurred in by\th(ge other justices for
his reasons, and with the Court unanimous in the-.result, states at
pp.22-23, IS

"...The principle of discovery which justified these claims
[European nations to American territory] gave the ultimate title in
the land in a particular area to the nation which had discovered and
claimed it. In that respect at least the Indians' right.in the land
was obviously diminished; but their rights of occupancy and
possession remained unaffected."

H.Brun, "Les droits des Indiens sur le territoire du Quebec", {(1969)
10 Cahlers du Droit 415

G.LaForeét, "Property in Indian Lands", at pp.108-133, Natural
Resources and Public Property under the Canadian Constitution
(1969), at p.108

P.Cummings and N.Mickenberg (eds.), N;tive Rights in Canada (2nd ed.
1972) at pp.65-69

cummings and Mickenberq, supra, at p.68

LaForest, supra, at p.l09
Cummings and Mickenberg, supra, at pp.69-70

Ccummings and Mickenberg, supra, ang,

N.Ayers, "Aboriginal Rights in the Maritimes", [1984] 2 C.N.L.R. 1
Cummings and Mickenberg, supra, at p.73

For example, the use of treaties to gain Indian surrender of
traditional lands in the territories of the Hudson's Bay Company.
The Proclamation expressly stated that it did not apply to those
regions granted to the Company by the Royal Charter of 2nd May 1670.
Under the French regime, lands close to established settlements were
granted to third parties, generally religious orders, for the use of

the Indians. The purpose was to abtract natives to a more settled
existence where they could be educated and Christianized. The policy
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existed from as early as the start of the 17th century, and lasted

until the Conquest in 1760. See sources at nofe 43 and Brun, op.cit.
note 87.

See also Canada, Indian and Northern Affairs, by William Henderson, °

Canada's - Indian Reserves: Pre-Confederation, (1983), at pp.2-5
(French regime), pp.B-15 (Upper Canada after 1791), pp.16-19 (Lower
Canada after 1791), and pp.20-28 (Maritimes), and

Canada, Indian and Northern Affairs, by R.J.Suriees, Indian Land
Surrenders in Ontario 1763-1867, (1984)

See, for éxample, Report of Commissioners for Treaty No.8 (1899), at

p'zl

"our chief difficulty was the apprehension that the hunting and
fishing privileges were to be curtailed. The provision in the treaty
under which ammunition and twine is to be furnished went far in the
direction of quieting the fears of the Indians, for they admitted
that it would be unreasonable to furnish the means of hunting and

fishing if laws were to be enacted which would make hunting and.

fishing so restricted as to render it impossible to make a
livelihood by such pursuits. But over and above the provision, we
had to solemnly assure them that only such laws as to hunting and
fishing as were in the interest of the 1Indians and wvere found
necessary in order to protect the fish and fur-bearing animals would
be made, and that they would be as free to hunt and fish after the
treaty as they would be if they never entered into it.

We assured them that the treaty would not 1lead to any forced
interference with their mode of life..."

cited at pp.94-98, D.Sanders, Cases and Materials on Native Law (3rd
edition 1976) ’

Chief Justice Marshall stated in Worchester v. State of Georgia
(1832) 6 pPeter 515 (U.Ss.S5.C.), at p.582,

"...The language used in treaties with the Indians should never be
construed to their prejudice. If the worde be made use of which are
susceptible of a more extended meaning than their plan import, as
connected with the tenor of the treaty; they should be considered as
used only in the latter sense..."

Similar statements have been made by many American courts, and most
recently the United States Supreme Court stated in State of
Washington et al. v. Washington State Commercial Passenger Fishing

' vessel Assoc. et al (1979) 443 U.S. 658 (U.S.S.C.), at pp.676-677, (
)

‘ o
"...1it is the inteéntion of the parties, and not soﬁely that of thJ
superior side that must control any attempt to interpret the
treaties. When Indlans are 1involved, this Court has long given
special meaning to this rule. It has held that the United States, as
the party with the presumptive superior negotiating skills and
superior knowledge of the language in which the treaty is recorded,
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has a responsibility to avoid taking advantage of the other side.
"...the treaty must therefore be considered, not according

- to the technical meaning of its words to learned lawyers,
but in the sense in which they would naturally be understood
by the Indians” -

{Jones v. Meehan (1899) 175 u.S§. 1, 11)

’
For a reviev of the American Jjurisprudence on the interpretation of
treaties and agreements relating to 1Indians see C.Decker, "The
Construction of Indian Treaties, Agreements and Statutes” (1983)
Am.Indian L.Rev. 299. \
Recently, in speaking of the interpretation of statutes with respect
to taxing 1Indians' incomes, Mr.Justice Dickson, speaking for the
Supreme Court of Canada, stated in Rorwegiijick v. the Queen (1983)
144 D.L.R. (3rd)} 193 (S.C.C.) at p.198,

"...It seems to me...that treaties and statutes relating to Indians
should be liberally construed and doubtful expressions resolved in
favor of the Indian. 1If the statute contains language which ~ can
reasonably be construed to confer tax exemption that construction,
in my view, is to be favored over a more technical construction
which might be available to deny exemption. In Jones v. Meehan...it
was held that

"Indian treaties must be construed, not according to the

technical meaning of their words, but in the sense in which

they would naturally be understood by the Indians."”

R.Bartlett, "Indian Reserves on the Prairies”, [1980] 3 C.N.L.R. 3.

ibid

For the history of reserves for natives in Quebec, Ontario, and the
Maritimes see:

G.Gould and A.Semple (eds.) Qur Land
pPpP.29-70 (Maritimes)

th Maritimes (1980) at

H.F.McGee (ed.), The HNative Peoples of Atlantic Canada (1974)
(Maritimes) .-

P.Cummings and N.Mickenberg (eds.), Native Rights in Canada (2nd
ed.1972) at pp. 93-105 (Maritimes), pp.107-118 (Southern Ontario},
and pp.75-92 (Québec)

Henri Brun, "Les droits des Indiens sur le territoire du Quebec”,
(1969) 10 Les Cahiers du Droit 415 (Québec)

See discussion at pp. 16-18 on the recognition of individuals as
indigenous, and the provisions of the Indian Act,6 R.S. 1970, I-6*
which require that an individual possess "status" in order to reside
on reserve lands.
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109.

110.

i11.

112,
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.

Hamlet of Baker Lake et al. v.Min.Indian Affairs et al. (1980) 107
D.L.R. (3d) 513. (F.cC.) -

For a comment on the case and aboriginal title in the North in
general see:

J.Bichenbach, "The Baker Lake Case: A Partial Recognition of Inuit
Aboriginal Title", (1980) U.T.Faculty L.Rev. 232

R.Pugh, "Are Northern Lands Reserved for the Indians?"(1982) 60
Can.Bar Rev. 36

R.Thompson, "Aboriginal Title and Mining Legls;;{z;h\\;ﬂl__Ehﬁ//

Northwest Territories", Studies in  Aboriginal Rights—"No.6,
University of Saskatchewan Native Law Centre (1981)

For a reviewv of the claims see Canada, Indian and Northern Affairs,
Federal Government Response on Land Claims: Policies and Processes
(1984) '

For example, see the most recent agreement, the Inuvialuit Final
Agreement which deals with the Western Arctic:
Canada, Indian and Northern Affairs, The Western Arctic <Claim: A
Guide to the Inuvialuit Final Agreement (1984)

The region wvas not subject to the Royal Proclamation of 1763. See:
Hamlet of Baker Lake et al. v. Minister of Indian Affairs et al.
(1980) 107 p.L.R. (3rd) 513 (F.C.), and

Sigeareak E1-53 v. the Queen [1966] S.C.R. 45

Island of Palmas, (1928) U.N.R.I.A.A. 824; scott, Hague CcCourtf
Reporter (2nd) 83 )

ibid.

See also the recent decision of the Supreme Court of Canada in
Delbert Guerin et al. v. the Queen ({unreported, S.C.C, November
1,1984). Mr.Justice Dickson, concurred in by three other justices
for 'his reasons, and with the Court unanimous in the result, states
at pp.22-23

"...The principle of discovery which justified these claims
[European nations to American territories] gave the ultimate title
in the land in a particular area to the nation which had discovered
and claimed it. In that respect at least the Indians' right in the
land was obviously diminished; but their rights of occupancy and
possession remained unaffected.”

See, for example, the comments of the British Columbia Court of
Appeal in Calder, supra, note 73.

Davey, C.J.B.C.at 66 D.L.R,,

"...1 see no evidence to justify a conclusion that the aboriginal
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—_Tysoe, J.A. at 73 D.L.R.,

rights claimed by the successor of these primitive peoples are of a
kind that it should be assumed the Crown recognized them when it
acquired the mainland of British Columbia by occupation. These
considerations effectively distinguish the Lagos 1line of cases in
vhich the territory of a people was ceded tc the British Crown
following conquest."

{ -

"...I think 1t is necessary to keep i1n mind the clear distinction

' between mere policy of a sovereign authority and rights of natives

113.

114.

conferred or expressly recognized by statute of the sovereign
authority or by treaty or agreement having statutory effect..."

and 76 D.L.R., s

"...I think 1t 1s clear...that whatever rights the Nishga Indians
may think they have under Indian title are not enforceable 1in the
Courts as they have not been recognized and 1ncorporated 1into
municipal law,”

However, the Supreme Court of Canada's decision in .the case leaves
lattle doubt that 1Indian title and other interests, despite the
difficulty to define them and their susceptibility to extinguishment
by the Crown, di1d survive the 1initial process of discovery and
occupation.

See for example the description of the decision in Calder v. the
gQueen, at note 140. Also see Hamlet of Baker Lake et al. v. Minister
of Indian Affairs et al., op.cit., note 108, and the cases listed at
note 133.

More recently see the Supreme Court of Canada decision in Guerain
op.cit.note 111, in which Mr.Justice Dickson states at pp.23-24 of
his judgement

"...The principle }that a change 1n sovereilgnty oOver a particular
territory does net in general affect the presumptive title of the
inhabitants was approved by the.Privy Council 1in Amodu Tijani v.
Secretary of State, Nigeriat.;z_ That principle supports the
assumption implicit 1in Calder that 1Indian title is an independent
legal right, which although recognized by<wtpe Royal Proclamation of

1763, nonethéless predates ut."

In the Calder decision, Hall,J. at 386 S.C.R., quoting the United
States Supreme Court's 1946 decision in United States v. Alcea Band
of Tillamooks (1946) 329 U.S. 40 (United States), at p.45,

" "...As against any but the sovereign original Indian title was
accorded the protection of complete ownership but was vulnerable to
affirmative action by the sovereign, which possessed exclusive power
to extinguish the right of occupancy at will....Something more than
soverelgn grace prompted the obvious regard given to aboriginal
Indian title." s .
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119.
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The same consideration applied 1in ganadé..ﬂ'

See also the words of Mr.Justice Dickson in the decision of Guerin
cited above at note 110.

While the existence of agreements with the natives ‘in New Zealand
wvhich deal specifically with the recognition of their property
rights lessens the valide of i1ts jurisprudence for Canadians, two
comments, one by the Judicial Council and the other by the New
zealind Court of Appeals, are noteworthy:

"...Their Lordships are somewhat embarassed by the form ¥n which the
third question 1s stated. If 1t refers to the perogative’ title of
the Crown, the ansver seems to be that title 1s no6t attached, the
native title 6f possession and occupancy not being inconsistent with
the seisin 1n fee of the Crown. Indeed, by asserting his native
title, the appellant impliedly asserts and relies on the radical
title of the Crown as the basis of his own title of occupancy or
possession." = i )

Tamaki v. Baker [1901] A.C. 561, - at p.574 (J.C.P.C. from New
Zealand) .

"...The Crown 1s bound, both by the - common law of England and its
own solemn engagements to a full récognition of Native proprietary
rights. Whatever the extent of that right by established Native
custom appears to be, the Crown 1s bound to respect 1t..."

In re "The Lundon and Whitaker Claims Act, 1871" (1872) 2 C.A. 41
(New Zealand C.A.)

See the comments of Kjall,J. in Calder, op.cit.note 73, at 200
D.L.R., 390 S.C.R., andlof Judson,J. at 156 D.L.R., 328 S.C.R.

r’ /

The words "irresistible
in the case of Worcheste
L.Ed.483 (United States)

force" were used by Chief Justice Marshall
sthte of Georgia (1832) 6 Peters 515,8

Campbell v. Hall, (1774) 1 Cowp. 204, 98 E.R. 1045 (J.C.P.C.)

Amadu Tijani v. Secretary of State for Nigeria, [1921] Appeals Cases
399 (J.C.P.C.) at pp.409-410,

"No doubt there was a cession to the British Crown, along with the
sovereignty, of the radical ‘or underlying title to the 1land in the

new colony, but this cession appéars to have been mad€ on the,

footing that the rights of property of the inhabitants were _to be
fully respected. This principle is a usual one under British policy
and law when such occupations take place. The geperal words of
cession are construed as having related primarily to sovereign
rights only."

ibid

Recognition of prior native property 1interests should not, however,
be equated in all cases with British recognition of communal title
to land. The cases below are examples where British courts
acknowledged the survival of property 1interests despite a change of

, "
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. | sovereignty to the colonial Crown. However, they also acknowledged

{ _ ’ that such rights could not resist the Crown's power to exprdpriate

—— : or to change the laws relating to property. In  addition, they did

“ - ’ ‘ not generally recognize a truly communal title to property in most
.t / jurisdictions.
: ) . / (1) Africa '

, Attorney-General of Southern Nigeria v. John Holt Co.Ltd. et-al.
; [1915] A.c. 599(J.C.P.C.)

T ey

! Cook and another v. Spring [1899] A.C. 572 (J.C.P.C.) )
, In Re Southern Rhodesia [1919] a.C. 211(J.C.F.C.)
[ Adeyinka Oyekan and others v. Musendiku Adele [1957] 1 W.L.R. 876,
-+ [1957] 2 A11 E.R. 785(J.C.P.C.) A ‘

: . {2) India : o .
- , ) Sec.of State for 1India v. Kamacheee Boye Sahaba (1859) 13 Moo.P.C.
: 22, 15 E.R.9(J.C.P.C.)

Sec.of State for India v. Bai Rajbai (1915) L.R. 42 Ind.App.
229(J.C.P.C.)

vajesingji Joravasingijl v. Sec.of

N

State for 1India.(1924) L.R. 51

. _~  Ind.app. 357
- /1 /’/ i D' -
° at (3) New Zealand ’ .
e S For historical reasons New Zealand has since the 1860's recognized -
7 communal native title byastatute. }
(4) Australia - 43

For a complete survey of Australian jurisprudence on both native
title and the doctrine of communal title see: - )

, 3 Milirrpum v. Nabalco Pty.Ltd. et al (1971) 17 F.L.R. 141 (NTSC)
which held that communal native title had never formed part of
Australian law.

o

o 121. New windsor Corp. v. Mellor [1975] 1 Chancery Reports 380 (C.A.) '
’ 122. The leading 1ssues 1n "aboriginal title" have been:
v . (1) source of' the title
. (2) the title's contents . 5

- (3) survival and adverse government policies.

. Similar problems will face any court cases which attempt to show the
existence and survival of native self-government. See for example

/e Michell . Dennis [1984] 2 W.W.R. 449 (B.C.S.C.) in which an
: ) , adoption by native customary law was held not to confer legal rights
/ w under provincial legislation.

a

\ Isaac et al. v. Davey et al. (1974) 51 D.L.R.(3rd) 170 which
i /N involved the unsuccessful attempt by the supporters of the
" traditional structures ©of native government to displace the band

«council elected under the terms of the Indian Act. v

. Logan V. Attorney-General of Canada [1959] O.W.N. 361, 20
Lo ‘ D.L.R. (2nd) 416 (Ont.H.C.)
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o . 123. St.catherine's Milling and Lumber Co. v. the Queen (1885) 10 O.R.
& ¢ 196 (ch.); affirmed (1885) 13 O.A.R. 148 (Ont.C.A.); (1886) 13

S.C.R. 577

The characterization Of the Indian title by Boyd,J. in the Chancery

(S.c.C.); (1889) 14 app.Cas.46 (J.C.P.C.)

; Division was summarized by William Henderson as ‘
# "...the Indians had a right of occupation which attached to them in
their tribal character. They could not transfer it to any stranger

but

1t was

capable of being extinguished.” Canada, Indian and

Northerniaffairs, Indian Reserves: the Usufruct in the Constitution

A critical

"(1980) at p.5

decision 1n the case was whether "lands reserved for

Indians” under the British North  America Act, 1867 meant
"unsurrendered lands reserved for the use of Indians" rather than
only lands where Indian title has been wholly extinguished but a

reserve es
v spoke
post-surrender reserves provided the Indians with, at p.230 (1885)

of

tablished for them. In the_ Chancery decision Boyd,J.
a pre-surrender "right of occupancy”, while the

10 O.R.,
= ' "...[a] legally recognized tenure of defined lands; in vhich they
o they have a present right to the exclusive and absolute usufruct,
and 'a potential right of becoming individual owners in fee after

enfranchisement."

The

decisi

on was affirmed by both ‘the court of Appeal and the

Supreme Court of Canada, although Strong,J. dissénted in the Supreme

court

by

. . Indians and

S.C.R.

viewing "lands reserved for :Indians" as 1ncluding-
"unsurrendered lands, or, in other words, all lands reserved for the

not merely a particular class :of such lands." (1885)

at p.622,

The Judicial Committee of the Privy Council declined to define
definitively the 1Indian title, and indicated that the 1Indian’

{ “ ' interest of possession was solely attributable to the Royal
Proclamation, that the lands 1n dispute were provincial since by

subject to
interest derived only from section 91(24), and once the lands were
surrended by the Indians the Federal power was exhausﬁed, and the
“ ' benefits went to the province. It should be noted that the Supreme

Court

of C

Britxsh North America Act, 1867 sec.109 they were lands previously

the Indian title, and that the Federal government's

anada has stated 1n a recent judgement that it has

expressly departed from the St.Catherine's decision, and has held
that the Indian 1nterest does not arise from the Royal Proclamation:
see Delbert Guerin et al. v. the Queen et al. (unreported, Supreme

# ; - Court of Canada, November 1,1984). See comments of Mr.Justice
Dickson.
o In a related decision, ﬁpyd,J. commented that "lands reserved for
Indians"” included
- . !
{ "...all wild and waste ‘lands in which the Indians continue to enjoy
- ' their primitive right of occupancy, even 1in the most fugitive

manner...no doubt the phrase does include a treaty reserve."
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126,
127.
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At p.395, Ontario Mining Co.v. Seybold (1899) 31 O.R. 386 (Ch.);
affirmed (1900) 32 o,R. 301 (Dav.Ct.); (1901) 32 S.C.R. 1 (S8.C.C.);
[1903] A.C."73 (J.C.P.C.)

See also Attorney-General for Quebec v. Attorney-General for Canada
[1921] 1-App.cas. 401 at pp.406-408 (J.C.P.C.) (Star Chrome case)

Dominion of Canada v. Province of ontario [1910] App.Cas. 637 at
p.644 (J3.C.P.C.)

Constitution Act, 1867, section 109 by which "lands, mines, minerals
and royalties" belonging to the Provinces of Canada, Nova Scotia,
and New Brunswick prior to the union were transferred to the new
Canadian provinces of Ontario, Quebec, Nova Scotia and New Brunswick

"...subject to any Trusts existing i1n respect thereof, and any
Interest other than that of the Province in the same."” -

The Bratish North America Act (1930) 21 George V., c.26 (U.K.) [now

constitution Act, 1930 ], placed the four Western provinces 1n the

same situation as .the original provinces,
St.Catherine's, supra, note 123, at p.54 \\
ibid, at p.58

Star Chrome, supra, at note 125

See also the comments of Boyd,J. 1in the Chancery decision 1in
St.Catherine's at p.230, cite at footnote 123, concerning the
attributes of the Indian interest in the reserves established after
surrender of aboriginal title. ’

St.Catherine's (J.C.P.C.), supra, Lord Watson described the
"...tenure of the Indians [as] a personal and usufructory right,
dependent upon the good will of the Crown." With respect to British
polfié/around the time of the 1763 Royal Proclamation he commented,
at A.G7596,

"So far as respected the authority of the <Crown, no distinction

was téked'betweenfvacant lands and lands occupied by the Indians.

The title, subject only to the right of occupancy by the Indians,

vas admitted to be in the King, as was his right to grant that

title. The lands,‘thenj to which this proclamation referred, wvere

lands which the King had a right to grant, or to reserve for the
" indians."

Speaking of native title in New Zealand, the Privy Council stated in
the judgement of Lord Davey 1in Tamaki v. Baker [1901] A.c. 561
(J.C.P.C. from New Zealand), at p.579,
"Their Lordships think that the Supreme Court are bound to
recognize the fact of the "rightful possession and occupation of
the natives"” until extinguished 1in accordance with law...The
Court is not called upon in the present case td ascertain or
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define against the Crown the exact nature or incident of such
title', but merely to say whether it exists or existed as a matter
of fact, and whether it has been extinguished according to
law...The Lordships...think that if the appellant can succeed in
proving that he and the members of his tribe are in possession
and occupation of the lands in dispute under a native title which
has not been lawfully extinguished, he can maintain this action
to restrain an unauthorized invasion of his title."

As noted elsevhere the United States, following the extensive
jurisprudence developed since Chief Justice Marshall's decisions in
the 1830's, has also dealt with the nature and consequences Of
native title. Mr.Chief Justice vinson of the United States Supreme
Court considered a phrase 1n a statute creating the Court of Claims
which spoke of "original Indian title, «claim or right in the lands"
in the case of United States v. Alcea Band of Tillamooks et al.
(1945) 103 Ct.Claims 494, 59 F.Supp. 934 (Ct.cClaims); (1946) 329
U.S. 40 (United States). At p.47 he commented,
%

"It has long been held that by \v1rture‘of discovery the title to
lands occupied by Indian tribes vested i1n the sovereign. This
title was deemed subject to a right of occupancy in favour of
Indian tribes because Of their original and previous possession,
It 1s within the context of this right of occupancy, this
original Indian title, that we are concerned with.

As against any but the sovereign, original Indian title was
accorded the protection of complete ownership (United States v.
Santa Fe Pacific Railway Co., (1941) 314 vu.S. 339 (United
States), but it was vulnerable to affirmative action by the
sovereign, which possessed exclusive power to extinguish the
right of occupancy at will, Termination of the right by
sovereign action was complete and left the land free and clear of
Indian claime...The Indians- themselves [could not] prevent a
taking of tribal 1lands or forestall the termination of their
title."”

As for the nature of the title, the lower court 1in the case had
spoken of the “original Indian use and occupation title", at
ct.cClaims 556, while Chief Justice vinson spoke of the "Indian right
of odcupancy". : - ’

In another United States Supreme Court decision, Mr.Justice Reed
described the assumption of sovereignty by the British and its
effect on native title in rather restrictive terms, in Tee-hit-ton
Indians v. United States (1954) 348 U.S. 272 (United States), at
p.280, )

;-
"...the tribes who 1inhabited the lands of the states held claim
to such lands after the coming of the white man, under what is
sometimes termed original Indian title or permission from the
whites to occupy. That description means mere possession not
specifically recognized as ownershp by congress. After conquest
they were permitted to occupy portions of territory over which
they had previously exercised "sovereignty" as we use that term,
This is not a property right but amounts to a right of occupancy
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wvhich the sovereign grants and protects against intrusion by
third parties but which right of occupation may be terminated and
such lands fully disposed Of by the soverign 1itself without any
legally enforceable cbligation to compenéate the Indians.: .

Turning to more recent Canadian jurisprudence which discusses native
title, Mr.Justice Norris of the British Columbia Court of Appeal in
R.v. White and Bob (1965) 52 W.W.R. 193 (B.C.C.A.); affirmed 50
D.L.R. (2nd) 213 (S.C.C.) considered the claim of the two native
respondents that they had a "right as Indians to hunt on unoccupied
lands lying within the 'ancient tribal territories of the Nanaimo

Indians." He noted that ,

"The aboriginal right 1is a ery real Tright and 1s to be
recognized although not in  laccordance with the ordinary
conception Of such under British law."

At p.24), he summarized a review of previous Jurisprudence by
stating, ‘

"{1)...abori1ginal rights existed 1in favour of ‘Indians from time
immemorial

(2)...upon the British attaining sovereignty...the British Crown
held a substantial and paramount estate - a proprietary estate in
the territory,: the tenure of the Indians being a personal and
usufructory right (the aboriginal right) dependent on the good
wvill of the sovereign

{(3)...the right of the 1Indian respondents to hunt and fish on
unoccupied lands was such a right."

In essence the case turned upon the existence of an agreement with
the natives which the Court termed a "treaty” which confirmed
pre-existing rights. The Supreme Court of Canada merely agreed with
the finding of the treaty as being within the meaning of sec.87 of
the Indian Act [R.$.C. 1952, c.149].

In the Supreme Court of Canada decision 1n Frank Calder et al. v.
the Queen [1973} S.C.R. 313, at p.328, Mr.Justice Judson tpeaks
about native title in these terms,

"...the fact 1is that when the settlers came, the Indians were

vthere organized 1n societies and occupying the 1land as their
forefathers had done for centuries. This is what 1Indian title
means and it does not-help one in the solution of this problem to
call it a "personal-and usufructory right". What [the native
claimants] are asge:ting\ig this action 1is that they had a right
to «continue to live on their lands as their forefathers had lived
and-that this right "Thas-ynever been lawfully extinguished. There
can be no question that th \right was "dependent on the goodwill
of the Sovereign".

Mr.Justice Hall, speaking of th "nature of the title of the
interest"”, at p.552,
/

"When asked to state the nature of the right being asserted aif -

!

—
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for which a declaration 1s being sought, counsel for the
appelants [Nishgas] described it as "an interest which is a
burden on the title of the Crown; an interest which is
usufructory in nature; a tribal interest inalienable except to
the Crown and extinguishable only by legislative enactment of the
Parliament of Canada." The exact nature and extent of the Indian
right or title does not need to be expressly stated in this
litigation...The Nishgas do not claim to be able to sell or
alienate their right to possession except to the Crown. They
claim the right to remain in possession themselves and to enjoy
the fruits of that possession."

Recently the Supreme Court of Canada considered the interest which
Indians have in reserve lands, and particularly whether it is
subject to creating a trust on the Federal goiérnment in terms of
its disposition, in Delbert Guerin et al. v. the Queen et al.
{unreported, Supreme Court of Canada, November 1,1984). The Court
reached a unanimous decision on the outcome, with the judgement
written by Mr.Justice Dickson (concurred in by Beetz, Chouinard,
Lamer, JJ.), Madame Justice Wilson (concurred +in by Ritchie,
McIntyre, JJ.) concurring 1in the result only, and Mr.Justice Estey
also concurring in the result only. Mr.Justice Dickson, at p.20 of
his reasons, described the Calder decision as holding that Indian or
aboriginal title was a "legal right derived from .the Indians'
historic occupation and possession of their tribal 1lands." At
pp.22-23, he described how the process of European discovery
diminished the sovereignty of the natives,6 and

>

"In that respect at least the 1Indians' rights in land were
Obviously diminished; but their rights of occupancy and
possession remained unaffected.”

Mr.Justice Dickson noted the principle of Amadu Tijani v. Secretary
of State, Nigeria [1921] 2 A.C. 399 (J.C.P.C.) that a change in
sovereignty does not affect the pregumptive title of the
inhabitants, and stated at p.24 of his reasons,

"That principle supports the assumption implicit in Calder that
Indian title i1s an 1independent 1legal right which although
recognized by the Royal Proclamation of 1763, nonetheless
predates it."
It is noteworthy that on the distinction between the Indian interest
in ‘reserves and lands where unextinguished aboriginal title
. survived, he states at pp.24-25 of his reasons,

"It does not matter, in my opinion, that the present case is
concerned with the interest of an Indian band in a reserve rather
than with unrecognized [sic?] Indian title in traditional tribal
lands. The Indian interest in land is the same in both cases: see
Attorney General of Quebec v. Attorney General of Canada, [1921)
1 A.C. 401 at pp.410-411 (the Star Chrome case). It 1is worth
noting, however, that the reserve 1in question here was created
out of the ancient tribal territory of the Musqueam band by the
unilateral action' of the Colony of British Columbia, prior to

' . ¥
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the nature of 1Indian title, at pp.29-31 of his  reasons,
.Justice Dickson addresses the debate whether the native interest
a usufruct or a beneficial interest,

"It appears to me that there 1is no real conflict between the
cases vhich characterize Indian title as a beneficial interest of
some sort, and those which characterize it as a personal,
usufructory right. Any apparent inconsistency derives from the
fact that 1in describing what constitutes a unique interest in
land the courts have almost inevitably found themselves applying
a somevhat inappropriate terminology drawn from general property
law, There 15 a core of truth in the way that each of the two
lines of authority has described native title, but an appearance
of conflict has nonetheless arisen because neither case 1is the
categorization quite accurate,

Indians have a legal right to occupy and possess certain
lands, the ultimate title to which is 1in the Crown. Their
interest does inot, strictly speaking, amount to beneficial
ownership, neither is 1its nature completely exhausted by the
concept of a personal right. It 1is true that the sui generis
interest which the Indians have in the land in personal 1in the
sense that it cannot be transferred to a grantee, but it is ‘also
“ture, as will presently appear, that the interest gives rise upon
surrender to a distinctive fiduciary obligation on the part of
the Crown to deal with the 1land for the benefit of the
surrendering 1Indians. These two aspects o¢f Indian title go
together, since the Crown's original purpose 1in declaring the
Indians' interest to be inalienable otherwise than to the Crown
vas to facilitate the Crown's ability to represent the Indians'
in dealings with third parties. The nature of the Indians'
interest is  therefore 'best characterized by its general
inalienability, coupled with the fact that the Crown is under an
obligation to deal with the land on the Indians' behalf when the
interest is surrendered. Any description of Indian title which
goes beyond these two features is both unnecessary and
potentially misleading." (emphasis added)

Madame Justice Wilson in her reasons‘EdOpted the definition of the
Indian interest in reserve lands proposed 1in St.Catherine's and
Government of Canada v. Smith (1983) 47 KN.R. 132 (S.C.C.) that the

"tenure of the Indians [is] a personal and usufructory right."(at
p.16 of reasons) Mr.Justice Estey, at pp.2-3 of his reasons,
commented that

"The Indian Act, R.S.C. 1952, ¢.149, as amended, the
Constitution, the pre-Confederation laws of tHe colonies 1in
British North America, and the Royal Proclamation of 1763 all
reflect a strong sense of awareness Of the community interest in
protecting the rights of the native population in those lands to
which they had a longstanding connection. One feature in all thse
enactments is relected in the present-day provision in the Indian
Act, s.37, which requires anyone interested in acquiring
ownership or some lesser interest in lands set aside for native
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populatibns, from a willing grantor, to do sO through the
appropriate level of government, now the Federal Government."

See: St.Catherine's, op.cit. note 123

Ontario Mining Co.Ltd. v. A.G.Canada {1903] A.C. 73 (J.C.P.C.).

A.G.Canada V. Giroux and Bouchard (1916) 53 S.C.R. 172 (5.C.C.)

A.G.Quebec V. A.G.Canada (1921) 1 A.C. 40l (J.C.P.C.)

For more recent discussions see also: R.v.Tennisco (1981) 131
D.L.R.(3rd) 96 (Ont.H.C.) and R.v. Wesley (1932) 4 D.L.R. 744
{Alberta C.A.)

Mr.Justice Duff of the Supreme Court of cCanada in Attorney-General
of Canada -v. Giroux et al. (1916) 53 S.C.R. 172 considered lands
set aside in Lower Caﬁzga which vested in the Commissioner of Indian
Lands for the use of Indians. At S.C.R. 195 he commented that the
Commissioner's interest "amounted to ownership", which the "Indian
interest amounted to benefitial ownership."(S.C.R. 197) In
Attorney-General of Québec v. Attorney-General of Canada (1921) 1
A.C. 401 (Star Chrome) which dealt with the Indian interest in
reserves created by a pre-Confederation statute Mr.Justice Duff
described the interest recognized by the statute, at A.C. 408, as a
"usufructory right only and a personal right in the sense that it is
in its nature inalienable except by surrender to the Crown."

The interest of the Indians in their reserves, and the duties of the
Federal Crown towards them, were discussed 1in a recent case which
concluded that the native interest is capable of being the subject
of a trust. It should be noted that while the Court was unanimous
in the result of the case, there were three judgements written by
Mr.Justice Dickson, Mr.Justice Estey, and Madame Justice Wilson.
The three judgements, each adopted by different members of the
bench, approached the reasoning for the finding of a trust in
different ways. See: Delbert gGuerin et al. v. the Queen
(unreported, Supreme Court of Canada, NoOvember 1,1984)

For a general discussion of both the Federal government and Indian
interests in reserves see:

Canada, 1Indian and Northern Affairs, by Wwilliam Henderson, Land
Tenure in Indian Reserves,6 (1984).

Also see the debate which exists about the Jjmrisdiction over the
reserves, and more specificially the application of provincial game
and other laws to them.
D.sanders, ~ "Indian Hunting and> Fishing Rights", (1974) 38
Sask.L.Rev. 45 N

.

o

D.Brown, "Indian Hunting Rights and Pr\oyincial Law: Some Recent
Developments", (1981) 39 U.T.Fac.L.R., 121

? —et TN

R.Bartlett, "Indian and Native Law - Survey of «Canadian Law", (1983)
15:2 Ottawa L.R. 431,
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Canada, Indian and Northern Affairs, by William Henderson, Canada's

Indian Reserves: Legislative Powers, (1983).

See the discussion of the Resource Transfer Agreements at LaForest,

‘op.cit. note 95, at p.87

!

Calde:‘g. the Queen, supra, note 73

Joe *et al. v. Findlay (1980) 87 D.L.R. (3rd) 239 (B.C.S.C. 1in
Chambers) revsd. (1981) 122 D.L.R. (3rd) 377 (B.C.C.A.)} ~

R.v. Michel and Johnson (1980) 88 D.L.R. (3rd) 705

Hamlet of Baker Lake et al. v. Minister of Indian Affairs et al.
(1979) 107 D.L.R. (3rd) 513 (F.C.); 1nterlocutory junction issued
(1978) 87 D.L.R. (3rd) 342 (F.C.)

Re Paulette et al. and Registrar of Titles (1973) 39 D.L.R, (3rd) 45
(N.W.T.S.C.,); and Re Paulette et al. and Registrar of Titles (No.2)
(1973) 42 D.L.R. (3rd) B (N.W.T.S.C.); vrevd. (1975) 63 D.L.R. (3rd)
1 (N.W.T.C.A.); C.a.affd. {1976) 72 D.L.R. (3rd) 161

(S.C.C.)sub.nom. Paulette et al v. the Queen

In the recent Supreme Court of Canada decision in Delbert Guerin et
al. v. the pueen et al (unreported, S.C.C., November 1,1984)
Mr.Justice Dickson (concurred by JJ. ,Beetz, Chouinard, and Lamer)
made these comments, at pp.20-22 of his decision

".es.In Calder... this Court recognized aboriginal title as a legal
right derived from the Indians' historic occupation and possession
of their tribal 1lands. Judson and Hall JJ.were in agreement...th%t
aboriginal title existed 1in Canada (at least where it had not beén
extinguished by appropriate legislative action) independently of the
Royal Proclamation),..In recognizing that the Proclamation 1is-pot
the sole source of Indian title the Calder decision went beyond the
judgment of the Privy Council in St.Catherine's Milling and Lumber
Co. v. the Queen (1888), 14 App.Cas. 46. In that case Lord Watson
acknowledged the existence ‘of aboriginal title but said it had 1ts
origin 1in the Royal Proclamation. 1In this respect Calder Z
consistent with the position of Chief Justice Marshall -in 12
leading American cases of Johnson v.McIntosh (1823) 8 Wheaton 43,
and Worchester v. State of Georgia (1832) | 6 Peters 515, cited by
Judson and Hall JJ. in their respective judg%ents !

For a discussion of the common law basis for aboriginal title
gsee:

K.M.Rarvey, "The Royal Proclamation of 7 October 1763, the Common
Law, and Native Rights to Land within the Territory Granted to the
Hudson's Bay Company", (1974) 38 -Sask.L.R. 123

P.Cumming and K.Aolto, "Inuit Hunting Rights 1in the Northwest
Territories”, (1974) 38 Sask.L.R. 231

’
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J.Gagne, "The Content of Aboriginal Title at Common Law: A Look at
the Nishga Claim", (1983) 47 Sask.L.R. 309

R.Pugh, "Are Northern Lands Reserved for Indians", (1982) 60 can.
Bar R. 36

artlett, “Aboriginal Land Claim¢ at Common Law", [1984] 1
L.R. 1

R.B
c.N
G.Bennett, "Aboriginal Title in the Common Law: A Stony Path through
Feudal Doctrine", (1978) 27:4 Buffalo L.Rev. 617

H.Berman, "The Concept of Aboriginal Rights 1in the Early Legal
History of the United States", (1978) 27:4 puffalo L.Rev. 637

W.Henderson, "Canada's Indian Reserves: The Usufruct in our
Constitution”, (1980) 12 Ottawa L.Rev. 167

See Henderson, ibid, at pp.187-88 discussing the McKenna-McBride
Agreement of 1912 (British Columbia) and cConstitution Act, 1930.
Also see Alberta Natural Resources Act, S.C. 1930-1,'20-2]1 Geor.V,

. c.3, sec,10, daskatchewan Natural Resources Act, S.C. 1930-1,20-21

Geor.V, c.41, sec.10-12, and Manitoba Natural Resources Act, S.C.
1930-31, 20-21 Geor .V, c.29, sec.ll

For example, the Imperial Order-in-Council which brought British
Columbia into Confederation (May 16,1871, Schedule, s.13) refers to
the “charge of the Indians and the trusteeship and management of the
lands reserved for their use and benefit" being assumed by the
Federal level of government. The 1912 McKenna-McBride Agreement, and
the legislation which put it into effect (5.B.C. 1919, «¢.32; S.C.
1919-1920, c.51), were intended to resolve the long-standing dispute

L

. between the province and Canada over title in Indian reserves.

However, it was only in 1936 that the province finally transferred
title in the reserves to the Federal government 1in an
Order-in-Counci) which refers to the lands being "in trust for the
use. and benefjt of the 1Indians of the Province of British
Columbia".(B.C{0rder-in-Council 1036, July 29,1936)

«
(8]

See Joe et al v. Findlay (1981) 87 D.L.R. (3rd) 239 (B.C.S.C. in
Chambers); revsd, (1981} 122 D.L.R. (3rd) 377 (B.C.C.A.)

For example, Chief Justice Marshall in Johnson v. M'Intosh (1832) 21
U.S. (8 wheat.) 6Bl (United States), at p.692 spoke of the Crown's
absolute title "...subject only to the Indian right of occupancy."
Boyd,J. in R.v. St.Catherine's Milling and Lumber Co. (1885) 10
O.R. 196 (cCh.) refered to a right of occupancy. In Ontario Mining
£o.v. Seybold (189%) 31 O.R. 3B6 (Ch.,) Boyd,J. refered to the
Indians' "primitive right of occupancy" on "wild or waste lands."”

See the comments at LaForest, op.cit. note 95, at p.113, who
interprets the Privy Council's decision in St.Catherine's "...to
imply that the interest is related to Indian habits and modes of
life. Their usufructory interest would not seem to give Indians the
right, for example, to conduct large-scale mining operations on the
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land.” He goes on to acknowledge, however, that the matter is not
clear, and gives the example of provisions for Indian benefits from
mineral royalties on reserve lands under the Dominion-provincial
resource agreements.

when considering the cases it is possible to interpret them to limit
Indian title or interests to possession and traditional resource
use. The concentration on these points by the Courts can also be
explained as a consequence of the kinds of rights being claimed by
the natives. For many cases the interests being defended were
traditional resource uses against provincial or Federal fish and
game laws, or as 1n the early period when disputes arose over
ownership or jurisdiction in lands where, native title had been
extinguished, they were the only use of the lands by natives of the
time.Arguments can also be made that an interpretation of native
land use to traditional resource uses 1in overly restrictive. See
for example the comments of C.J.Marshall 1n the case of Worchester
v. State of Georgia (1832) 31 U.S. 350, 6 Pet.515 (United States).
It considered the terms of a treaty between’ the united States and
the Cherokees after the Revolutionary War which made reference to
"hunting grounds" 1in terms of drawing “the border between the
"Indians and the citizens of the United States”. Chief Justice
Marshall stated, Pet.553,

"...with respect to the words "hunting grounds". Hunting was at
that time the principal occupation of the Indians, and their land
was more used for that purpose than for any other. It could not,
however, be supposed, that any intention existed of restricting
the full use of the lands they reserved. To the United States it
could be a matter of no concern whether their whole territory was
devoted to hunting grounds, or whether an occasional village, and
an occasional corn field interrupted, and gave some variety to
the scene.”

Hamlet of Baker Lake et al. v. Minister of Indian Affairs et al.,
supra, note 133

Calder et al. v. The Queen, oOp.cit. note 73
To summarize the positions adopted by the Court:

Judson, J., Martland and Ritchie,JJ. concurring:

1
(1) the Royal Proclamation of 1763 did not, and does not, apply to
the territory of Braitish Columbia

(2) whatever property right may have existed in the Nishgas was
extinguished by colonial and provincial government laws and policies
(3) the Federal government's negotiation of Treaty Ko.8 in
north-eastern British Columbia di1d not constitute recognition of
aboriginal rights elsewhere i1n the province.

Hall,J., Spence and Laskin,JJ. concurring:

’

{1) aboriginal title flows from the occupation and use since time
immemorial by the natives, and 1s not automatically extinguished by

<
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conquest or discovery

(2y the Royal Proclamation of 1763 does apply to modern British
Columbia :

(3) aboriginal title survived subsequent government laws and polices
in the absence of a specific expression that they were 1intended to
extinguish native rights -

(4) a fiat is not required for proceedings seeking only declaratory
or equitable relief, and furthermore the absence of a fiat 1is not
fatal for actions to declare pre-Confederation laws ultra vires.

Pigeon, J., Judson, Martland, and Ritchie,JJ. concurring:

in the absence of a fiat from the provincial Lieutenant-Governor,
the Court has no jurisdiction to grant-a declaration impugning the
Crown's title to land.

“1bid

Comments of Judson,J. at 152 D.L.R., 322 S.C.R.,

“...I do not take these reasons to mean that the Proclamation was
the exclusive source of Indian title..."

and 156 D.L.R., 328 S.C.R.,

"...Although I think that 1t was clear that Indian title in British
Columbia cannct owe 1ts origin to the Proclamation of 1763, the fact
1s that when the settlers came, the Indians were there, organized in
societies and occupying the land as their forefathers had done for
centuries. This 1is what 1Indian title means and it does not help
one....to call it a "personal and usufructory right". What they are
asserting 1in this action 1s they had the right to continue to live
on their lands as their forefathers had lived and that this right
had never been lawfully extinguished.

There can be no question that this right was "dependent on the
goodwill of the Sovereign"..." ’

See comments of Hall,J. at 200 D.L.R., 390 S.C.R.,

"...The aboriginal Indian title does not depend on treaty, executive
order or legislative enactment...”

See discussion at note 140.

See the review by province and territory contained at P.Cummings and
N.Mickenberg (eds.)}, Native Rights in Canada (2nd ed. 1972)

Peters v. R. in right of B.C. (1983) 42 B.C.L.R. 373 (B.C.S.C.), at
p.377 which adopts Mr.Justice Pigeon and the three judges
represented by Mr.Justice Calder as the majority in the Calder case.

However, also see R.v. Dennis and Dennis (1974) 56 D.L.R. {3rd) 387
(B.C.Prov.cCt.) in which a Provincial Court judge 1n British
Columbia declares the matter of aboriginal title to remain open 1in
light of the absence of a clear majority in .Ralder, and implicitly
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148.

adopts the reasoning used by Mr.Justice Hal%.

See sources discuyssing the common law basis for aboriginal title
discussed at footnote 133

Examples of cases which have expressly assumed the survival of
aboriginal 1interests 1n land after discovery, or 1implicitly by
looking to evidence of 1ts subsequent extinguishment, are set out at
note 133. The author accepts the position that in this respect the
decision in Caldefr did not radically change Canadian )urisprudence.
However, the comments ©of both Mr.Justice Hall and Mr.Justice Dickson
suggesting the common law recogn}tlon of these\\lntgggsts eases the
burden of native claimants. While the acknowledgement _of the
interests 1n statutes, treaties or other instruments assists 1n the
proof of their survival, it can now be argued that the i1nterests
exist at common 1law, and the burden of proof lies on the Crown to
show their extinguishment occurred.

Canada, Indian and Northern Affairs, Outstanding Business- A Native
Claims Policy (1982)

The present'Federal policy towards specific claims 1s discussed in
terms of "lawful obligations", at p.20,
"The government's policy on specific claims 1s that it will
recognize claims by Indian Jpands which disclose an outstanding
"lawful obligation" 1e. an obligation derived from the law on the
part of the federal government.
A lawful obligation may arise in any of the following
circumstances:
(1) the non-fulfillment of a treaty or agreement between
Indians
and the Crown
(i1) a breach of an obligation arising out of the Indian Act
or
other statutes pertaining to Indians and the regulations
thereunder
(111) a breach of an obligation arising out of government
adminstration of Indian
funds or other assets -
{(1v) an 1llegal disposition of Indian land.

In addition to the foregoing, the government 1s prepared to
acknowledge claims which are based on the following circumstances:
(1) farlure to provide compensation for reserve lands taken
damaged by the federal government or any of its
agenclies
under authority
(ii) fraud 1in connection with the acquisition or
disposition of
Indian reserve land by employees or agents of the
federal

government, 1n cases where the fraud can be clearly
demonstrated.”
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However,K at p.9 of.the document, after reviewing briefly the Royal
Proclamation and early agreements with the natives, it comments,

"...As Upper Canada began to feel the effects of settlement after
the American War of Independence....many land cession treaties were
made with the 1Indian people for the surrender of their interest in
land. Initially these involved one time <cash payments, but in later
surrenders, such as the Robinson-Huron and Robinson-Superior
Treaties of 1850, the Crown undertook’ to set aside reserves, and to
grant annuities and other considerations for the benefit of the
Indian people.” '

In essence this means that the wvast majority of égreements signed
with thé Indians before Confederation are outside the ambit of the
policy. It 1s not 1intended as a means to re-open the treaties, only
to ensure that whatever was agreed to by earlier governments would
be honoured.
A\ ,

See, for example, Worchester v. State of Georgia (1832) 31 U.S. 350,
6 Pet.5l5 (united States), Marshall,C.J., at Pet.548 et seq.,
discussing early British treaties with American Indians in the 18th
century 1in terms of "a compact formed between two nations or
communities having the right of self-government". For a discussion
of American jurisprudence on the characterization and interpretation
of Indian treaties see C.Decker, "The Construction of 1Indian
Treaties, Agreements, and Statutes" (1977) Am.Indian L.Rev. 299.

For Canadian sources see for example R.v. Wesley (1932) 4 D.L.R. 744
{Alberta C.A.) vhere McGillivray,J.A. stated at p.788,

"Assuming as I do that our treaties with the Indians are on no
higher plane than other formal agreements yet this in no wise

- makes 1t less the duty and obligatior of the Crown to0 carry out

the promises contained in those treaties with the exactness which
honor and good conscience dictate, and 1t 1s not to be thought
that the Crown has departed from those principles which the
Senate and the House of Commons declared 1n addressing Her
Majesty 1in 1867, uniformly governed the British Crown in 1its
dealings with the aborigines."

See also Re Paulette et al. and Registar of Titles (No.2) (1973) 42
D.L.R. (3rd) 8 (NWT-S.C.); revsd. 63 D.L.R. (3rd) 1 (NWI-C.A.); C.A.
affmd. (1976) 72 D.L.R. (3rd) 161 (5.C.C.} where the lower court
urged the 1importance of determining the natives' understanding of
treaty terms at the time ©of signing without going into detail on the
characterization of the treaties. It 1s noteworthy that Marrow,J.

stated at 42 D.L.R. p.31,

"In examining agreements such as ireaties where ags in the present
case one side, the Indians, were in such ap inferior bargaining
position, 1t 1s perhaps well to remember the cautionary words of
Mr.Justice Matthews i1n Choctaw Nation v. United States (1886) 119
U.S. 1, where at p.28 he said:
The recognized relation between the parties to this controvery,
therefore, 1s that between a superior and an anferior, and
{
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whereby the latter is placed Lnder the care and control of the
former, and which, while it authorizes the adoption on the part
of the United States of surh policy as their own public
. 1interests may dictate, recognizes, on the other hand, such an
interpretation of their aéts and promlses as justice and reason
demand in all cases where power 1s exerted by the strong over
those to whom they owe care and protection. The parties are not
on an equal footing, and that inequality 1s to be made good by
the superior Jjustice which looks only to the substance of the
right, without regard to technical rules framed under a system
of municipal jurisprudence, formulating the rights and
obligations of private persons, equally suject to the same
laws," ‘ ‘ !

See also R.v. Johnston (1966) 56 D.L.R. (2d) 752 and R.v.White and
Bob (1965) 50 D.L.R. (24) 613

In Pavis v. the Queen (1980) 2 F.C. 18, Marceau,J. of the Federal
Court's Trial Division, discussed the 1850 treaty with the Ojibway
Indians wvhich had given the natives thé: fight to hunt and fish "as
they have heretofore been in the habit <f doing". The action had
been brought by the Indians against the Crown for breach of contract
and trust because of provincial game laws. The Court commented,
- 7
"...It 15 obvious that the Lake-Huron , Treaty, like all Indian
treaties, was not a treaty i1n the international law sense. The
Ojibways did not then constitute an "independent power", they
were subjects of the Queen. Although very special in nature and
difficult to precisely define, the Treaty has to be taken as an
agreement entered into by the Sovereign and a group of her
subjects with the intention to create special legal relations
between them. The promises made therein by Robinson-’on behalf of
Her Majesty and the "principal men of the Ojibewa Indians" vere
undoubtedly designed and intended to have effect in a legal sense
and a legal context. The agreement can therefore be said to be
tantamount to a contract, and 1t may be admitted that a breach of
the promises contained therein may give rise to an action in the
nature of an action for breach of contract...It 1s common ground
that the Lake-Huron Treaty 1s still binding on the Crown; it has
not been renegotiated or repudiated by the Crown:."

Worchester v. State of Georgia, (1832) 6 Peters 515, B L.Ed.483
{United States). See also Cherokee Nation v. State of Georgia,
(1831) 30 U.5. 1, 5 Peters 1(United States)

’

Canada, Indian and Northern Affairs, Qutstanding Business - A Native
Claims Policy (1982)

For a disc
claim mech
claims, s

1sms, both for specific treaty and comprehensive land
sources at note 72, ’

’
Federal protection of treaty rights against provincial laws.

s
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For example, some status Indian organizations regard their bilateral
relationship with the Federal government as vital to protect their
interests. This is based in part on the Federal roles in the treaty
process and 1ts power to administer Indian lands.

h
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See the comments of Lord Dennlng 1n Queen VvV . for
L.R. 13, p.90

Foreign and Commonwealth Affairs et al. [1980] 4 C

Sec
.N.

"By the Treaty the Indians ceded and surrendered much of their
1dnds to the <Crown and in return the Crown -undertook the
obligations to the Indians specified 1n the Treaty. So the Crown
by the treaty obtained a 'plenum dominium' 1n the lands. That
‘plenum dominium' was distributed between the Dominion and the
Province...But the administration of the 1lands was left to the
bominion. The obligations under the Treaty remained the
obligations of the Crown."

On application of Provincial laws see:
R. ¥. Isaacs (1975) 13 New Ser. Rep.(2d) 460,

R. v. Sutherland, Wilson et al.v. Attorney-General of Canada (1980)
113 D.L.R. (3d) 374, 35 N.R. 361

R. v. Mousseau (1980). 111 D.L.R.(34d) 4;;j‘;;;\\“\\\k\““*“-\‘\-§n

T ————

Kruger and Manual v. The Queen [1978] 1 S.C.R. 104 '
On application of Federal laws see:

R. v. Sikyea (1962) 40 W.W.R. 492 (N.W.T.Terr.Ct.), rev'd nom.
Sikyea v. the Queen (1964) 43 D.L.R. (2d)_ 150 (NWT C.A.); aff'd
{1964] s.C.R. 642

R. v. George [1966] S.C.R. 267,

R.~v. Derriksan (1976) 60 D.L.R. {3d4) 140 (B.C.C.A.); aff'd (1977)
71 D.L.R. (3d) 159 (s.C.C.)

For a discussion Of the conflict between provincial law and the
Federal jurisidiction over lands reserved for Indians see:

P.Hughes, "Indian Lands Reserved for the Indians: Off-limits to the
Provinces?", (1983) 21:1 Osgoode Hall L.J. 82

K.Lysyk, [The Unique Constitutidnal Position of the Canadian
Indian", (1967) 45 Can.Bar.Rev. 513

’

~.

L -
D.sanders, "Hunting Rights-Provincial Laws-Application on Indidn
Reserves", (1973-4) 38 Sask.L.Rev. 234,and

R.Bartlett, "Indian and Native Law- Survey of Canadian Law", (1983)
15:2 ottawa L.R. 431. '
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. 155. Kruger and Manual v. Regina (1978) 1 S.C.R. 104
R 156. Sikyea v. the Queen (1964) 43 D.L.R. (23) 150(N.W.T.Terr.Ct.)
. 157. R. v.wesley,(1932) 4 D.L.R. 774 (167) . .
-~ ’ 158. Pawis, McGregor et al v. The Queen (1980) 2 F.C. 18
T . 159. R. v. White and Bob (1965) 52 W.W.R. 193 (B.C.C.A.)
- Qf)&<& R.v.Johnston (1966) 56 D.L.R. (2nd) 752
=~ u-w. j.i‘J!.—( 2 // - . R -
“?71 R.v. Taylor and Williams [1980] 1 C.N.L.R. 83 (Ont.S.C.-Divisional
. Ct.)
oS = } ’
e However , even where Courts have acknowledged that treaties should be
’ construed liberally, there may problems because the languagé of the
agreement does not provide specifically for the preservation of any
P native rights to possess land or use resources. See, for example,
R.v. Polchies et al. (1982} 43 N.B.R. (2nd) 449, 113 A.P.R. 449
- . (N.B. C.A.) where Mr.Justice LaForest, speaking for the Court,
- states "I agree that Indian treaties should be liberally
T construed...”, although he went on to hold that the treaty in
question could not under a "reasonable construction” support the
native claimants' position 1n the case. ‘
" 160. See, for example, R.v. Taylor and Wwilliams [1980] 1 C.N.L.R. 83
—— (Ont.s.C.-Division Ct.), at pp.B8B7-88,
\\'—'\ .
—
“~-"In interpreting the treaty, as favourably as possible to the
- Indians, these consideration should have been followed:
{1} The words used should be given their widest meaning in favour of
the Indians.
{2) Any ambigulty 1is to be construed 1in favour .of the Indians.
(3) Treaties should be construed and 1interpreted so as to avoid
bringing dishonour to the government and Crown.
R (4) The right to hunt and fish is aboriginal i1n nature and was
e confirmed by the Proclamation of 1763; the 1intention of the
T Sovereign to extinguish Indian title or any aspect of 1t, must be by
“ clear language, and the onus of establishing extinguishment 1s upon
the Crown... .
(5) The right of Indians to hunt and fish for food on unoccupied
Crown land has always been recognized in Canada - 1n the early days
- as an incident of their ownership of land, and later by the treaties
by which the 1Indians gave up their ownership right 1in these lands’{
See R. v.Sikyea, 43 D.L.R. (24) 150, at p.l52" y
Ny

f Also see R.v. Sutherland, Wilson, et al. and Attorney-General of
Canada (1980) 113 D.L.R. (3rd) 374, 35 N.R. 36l. Mr.Justice Dickson,
speaking for the Court, at p.373 N.R., made this comment in the
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166.
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168.

169.

cyntext of the 1interpretation of an Indian "right of access" under
the Manitoba Natural Resources Transfer Agreement,

"If ‘there is any ambiguity in the phrase "right of access" 1in
paragraph 13, the phrase should be 1interpreted so as to resolve any

‘doubts in favour of the Indians..."

a

Norwegql b\k v. The Queen (1983) 144 D.L.R. (3d) 193 (5.C.C.)

State of wékhlngton et al v. Washington State Commercial Passenger
Fishing Vessels Association et al (1979) 443 u.S. 658 (United
States). See glso United States et al v. Michigan et al. (1980) 7
I.L.R. 3090 (Ugited States)

>

. Montana v. Un}ted States (1981) 450 U.Ss. 544, 67 L.Ed.(2d4)493

{United States)

1

Calder v. the Queek, op.cit. note 72, at pp. 390-396

. R.v.Sikyea (1962) 40\W.W.R. 484 (NWT S.C.); revsd. (1964) 46 W.W.R.

65 (NWT C.A.); Ct.Aa.affirmed [1964] S.C.R. 642 (S.C.C.)
(1964) 46 W.W.R. at p.74 (C.A.), judgement of Mr.Justice Johnson

See R.v.George [1966] S)C.R. 267(S.C.C.)

R.v. Daniels [1968] S.C.R} 517 (5.C.C.)
R.v. Francis (1970) 10 D.L.R. (3rd) 189
R

R.v. Derraiksan (1976) 60 D.L.R. (3rd) 140 (B.C.C.A.); aff'd (1977)
71 D.L.R. (3rd) 139 (s.C.C.)

Cardinal v. A.G.Alberta [1974] S.C.R. 695, 40 D.L.R.(3rd) 553
(s.c.c.)

’

ib1d, at p.703 S.C.R., p.560 D.L.R. However, the Supreme Court of
Canada has not hesitated to strike down offending provincial game
laws where they are not of general application. See R.v. Sutherland,
wilson, et al. and Attorney-General of Canada (1980) 113 D.L.R.
(3rd) 374, 35 N.R. 36l.

The Sutherliand decision 1s also noteworthy because the judgement,
delivered by Mr.Justice Dickson, agreed with lower Courts that the
lands 1n question were occupied Crown lands. The Manitoba Natural
Resources Act S.C., Geor.VvI 1930, c.29, para.l3 provided an Indian
right to 'hunt for - .food on unoccupied Crown lands.and "any:-other
lands to which the said 1Indians may have a right of access”, The
Court reiterated the point made earlier in Frank v. R. [1978] 1
S.C.R. 95, 15 N.R. 487 . The case had considered an equivalent
provision 1n the Saskatchewan Ratural Resource Transfer Agreement,
and the Court commented that its purpose was, at p.100 S.C.R [Frank]

"...to effect a merger and consolidation of tﬁé“ treaty rights
theretofore enjoyed by the Indians but of equal 1mportance was

-~

/!
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172,

173.
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the desire to re-state and reassure to the treaéy Indians the

continued enjoyment of the right to hunt and fish for food."
Mr.Justice Dickson in the Sutherland decision stated! at p.370 N.R.
that paragraph 13 "should be given a broad and liberal construction.
History supports such an interpretation as do the plain words of the
provision”, and at p.373 N.R.,states that any{ ambiguity 1in
interpretation should be resolved in favour of the Indians.

Kruger and Manuel v. the Queen, supra, note 154

1

Canada, 1Indian and Northern Affairs, Native Claimk 1n Canada- A
Summary (1980). See also Canada, Indian and Northern Affairs,
outstanding Business - A Native Claims Policy (1982) at p,13

At present the Federal Office of Native Claims has entered into
agreements in principle with the Inuvialuit of the Western Arctic
Region and the Yukon Indians. Negotiations are proceeding with
respect to the Dene and Metis of the Mackenzie Valley, the Nishga
Tribal Council of British Columbia, the Labrador Inuit Association,
the Naskapi Montagnais-Innu Association of Labrador, le Consell
Attikamak-Montagnais du Quebec, the Inuit Tapirisat of Canada for
the Inuit of the Central and Eastern Arctic, and in British Columbia
the Kitwancool, Kitamaat Village, and Gitksan-Carrier Tribal
Council.
Canada, Indian and Northern Affairs,6 Office of Native Claims, Fact
Sheets on Native Claims (1983)

Federal Government Response on Land Claims Policles and Processes

(1984)

Perspectives in Native Land Claim Policy (1983)

The terms of the agreements vary according to the particular claim,
but large claim settlements such as the one for the Western Arctic
are simllar 1n essence to the agreements for the James Bay Cree and
Rorthern Quebec Inuit.

The following agreements now exist:

(1) Agreement dated 27 April 1983 between Canada, Ontario, the
Anishnabek, Nishnawbe-Aski, Alail, Grand Council Treaty No.3, and the
Six Nations Bank on native food fishing and conservation.

(2) Inuvialuit Land Rights Settlement Agreement 1n Principle was
signed 31 October 1978 between Canada and the Committee for Original
Peoples' Entitlement representing the Inuivialuit of the Western
Arctic. The Final Agreement wvas ratified by the beneficiaries in May
1984.

Canada, Indian and Northern Affairs, The Western Arctic Claim: A
Guide to the’Inuvialuit Final Agreement (1984)
- .

(3) An Agreement 1n Principle to settle the claim of 5,500 Yukon
Indians has been signed by the parties and approved by the Federal
Cabinet. Recent difficulties in gaining approval of the

-beneficiaries has now raised some doubts about the agreement.
Ve
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Canada, Indian and Northern Affairs, Cabinet Approves Yukon Indian
Claim Agreement in Principle, Doc.1-8403 (1984)

174. The inclusion of mechanisms for self-government in the lands claim
process -nay be re-examined in future by the Federal government as
part of the ongoing review of the claims policy. Recently the
Honorable David Crombie, Minister of 1Indian Affairs, stated in
December 1984 before the House of Common's Indian Affairs Standing .
Committee that "...the reason the land claim needs to be reviewed is
because it began in an historic time prior to the constitutional
amendment, prior to the [House of Common's Special Committee on
Self-Government] report, prior to the court cases; and since it was
the only ball game in town for gaining control over their lives,
Indian communities basically packed into land claims as much as they
could because there was no other forum, no other vehicle for
obtaining self-government, for obtaining rights...” at p.l, "Land
Claims - Conservatives Planning Changes?", Jim Manly, M.P., NDP
Native Network (February 1985) vol.14

For a general discussion of land claims see:

R.Bartlett, "Making Lands Available for Native Land Claims in
Australia: An Example for Canada" (1983) 13:1 Manitoba Law.J. 73

C.Hunt, Approaches to Rative Land Settlements and Implications for
Northern Land Use and Resource Management (unpublished paper,
presented to Canadian Arctic Resources Committee, 1978)

P.Chartrand, "The Status of Aboriginal Land Rights i1n Australia"
(1981) 3 Alberta L.Rev. 426

H.Feit, '"Negotiating Recognition of Aboriginal Rights: History,
Strategies, and Reactions to the James Bay and Northern Quebec
Agreements" (1980) 1:2 Canadian J.of Anthropology, 154

K.Lysyk, “Approaches to Settlement of 1Indian Title Claims: The
Alaskan Model" (1973) 8 U.B.C.L.Rev. 321

K. Crowe, "A summary of Northern Native Claims in Canada: The
Process and Progess of Negotiations" (1979) 3:1
Etudes/Inuit/Studies, 31

175. Canada, Indian and Northern Affairs, Indian Conditions: A Survey
(1980}, at p.125, .

"...since the early 1970's there has been an initiation of Indian
control of education. This began in 1973 and is continuing with the
formation of Indian school boards and the transfer of Indian schools
-to band control, A further transfer of schools 1involving about 50%
of teaching staff is planned during the next 3 years."

In 1978-79 DIAND's capital expenditures on Indian education to the
end of the secondary level were about $23 million for schools
operated by the Department 1in reserves, and over $10 million for

schools operated by Indian bands on reserves. Adult education, also
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funded by DIAND on the community ?;evel, was nearly $6 million for
the same period. (supra; pp.124-125)

I

The current encouragement of greater Indian control over education
has not-- always occurred. A non-governmental publication describes
the development of the current policy in these terms,

"In the 1960's federal Indian education policy was aimed at the
integration of Indian children into provincial public school
systems with the idea of providing equal opportunities for native
Canadians. In the early 1970's, however, realizing the potential
of this policy for assimilating their children, the 1Indian
community demanded a new felleral approach to Indian education."”
(p.12, Canadian Education Association, Recent Developments 1in
Native Education (1984) .-

The game publication attributes a change 1in government policy in
response to the 1Indian Brotherhood of cCanada's position paper
entitled Indian Control of Indian Educatijon (1972), and states that
most of the native goals were accepted in the June 23,1973 policy
statement of the Honourable Jean Chretien in a speech to the Council
of Ministers of Education. 1In 1976 the Brotherhood again proposed
changes to the educational arrangement and urged that direct control
of the programs be transferred from DIAND to themselves. The
Department and the Brotherhood were not, however, able to reach
agreement on the issue. A 1982 report of the Department (Indian
Education Paper Phase I) reviewed the situation of Indian education,
concentrating on the relationship between educational quality and
local control. For the present, however, the objectives of the
Deparfment can be summarized as: .
“(1) to assist and support Indian and Inuit people in having
access to educational programs and services which are responsive
to their needs and aspirations, consistent with the concept of
Indian control of Indian education
(2) to assist and support Indian and Inuit people in preserving,
developing and expressing their cultural identity with emphasis
upon their native languages
(3) to assist and support Indians and Inuit to developing or 1in
having access to meaningful occupational opportunities consistent
with their community and 1individual needs and aspirations.,”
(p.13, Canadian Education Association, supra).

With regards to health services,
"In 1979 the federal government 1issued an Indian Health Policy
designed to promote and encourage Indian involvement 1in the
provision of health servies. To demonstrate its commitment to
this policy, the Department of National Health and Welfare began
a process af devolution whereby many health services would be
administered at the band level. At present over %20 million is
provided to bands through contribution agreements for band
, administered services." .
(pp.33-34, Penner Report, 1983)

"The Medical Services Branch of the Department of BRealth and
Welfare provides public health services to Indians to cover
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177 .~

178.

179,

uninsured health services as well as the cost of premiums and
direct services. The expenditure amounts to about €310 per Indian
per year. Indian bands are increasingly assuming responsiblity
for directly administering health programs. The program also
involves the use of Indian health workers at the band level to
provide liason with the health services system."

(p-21, Indian Conditions, 1980)

Also see Canada, Indian and Northern Affairs, Report of the Advisory
commission on Indian and Inuit Health Consultations (1980) by the
Honourable Mr.Justice Thomas Berger

See Indian Conditions, supra, at pp.45-80 (economic development) and
pp.84-89 (financing Band administration).

/
Canadian_ government policies to ejyéurage native  economic
development and autonomy have een criticized as insufficient 1in
contrast with the development of\native lands 1n New Zealand: see

P.G.McHugh, "The Economic Development of Native Land: New Zealand
and canadian Law Compared" (1982-83) 47:1 Sask.L.Rev. 118

with respect to the possibility of lump-sum transfer payments from
the Government of Canada to structures of native autonomy, the
Federal government's response to the Penner Report stated,

"Consistent with the Committee Report, the primary purpose of the
legislation 1s to establish a new relationship between the Federal
Government and Indian First Nations. The legislation would be based
on the following elements....

9. Indian First Nations could negotiate funding arrangements with
the Federal Government to cover one-time preparation and negotiation
costs and multi-year operating costs after recognition." (pp.3-4,
Canada, Indian and Northern Affairs, Response of the Government to
the Report of the Special Committee on Indian Self-Government (1984)

In the legislation intrbduced in June 1984 into Parliament, whiqh
reflected the Penner Report and the Federal goverment's response to
it did not survive that Parliament, but is noteworthy that sectibn
55 stated ‘

"55. The Minister may, with the approval of the Governor 1in Council,
enter into an agreement with an Indian Nation that 1s recognized
under which .
(a) funding would be provided by the government of Canada to
the Indian Nation over such a period of time, and subject to
such terms and conditions, as are specified in the agreement;"

‘(Bill C-52, 2nd Session, 32nd Parliament, 32-33 Eliz.II, 1983-4)

Canada, Indian and Northern Affairs, Perspectives 1in Northern Native
Land Claims (1983) at p.lé6

For a general discussion of the 1issue, and the historical
development of the reserve system of government under the Indian
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Act, see Canada, Indian and Northern Affairs, by W.Daugherty and
D.Madill, Indian Government under 1Indian Act Legislation 1868-1951,
(1983)

1984 Constitutional Conference of First Ministers on the Rights of
Aboriginal Peoples (Ottawa, March 8-9,1984). The major native
organizations in attendance were:

(a) Assembly of First Nations

Organization of status Indians established in April 1982 to replace
the earlier National Indian Brotherhood

{b) Inuit Committee on National Issues

Created at general meeting of Inuit Tapirisat of Canada in 1979
wvhich represented 1Inuit from across Canada through seven regional
member organizations

{c) Native Council of Canada

Established in 1970 from regional member associations to represent
the Metis and non-status Indian peoples across Canada

{(d) Metis National Council

Founded in 1983 by the Metis organizations of Alberta, Manitoba, and
Saskatchewan for their joint representation.

Canada,” Indian and Northern Affairs, Federal Government Proposes
Legislation for Indian Self-Government (Doc.1-8354, 1984). See
comments of former Minister of 1Indian and Northern Affairs, the
Honorable John Munro. \

See also the 1982-3 Parliament's Bill to accord self-government to
Indian First Nations: An Act relating to self-qovernment for Indian
Nations (Bill C-52, 2nd Session, 32nd Parliament, 32-33 Elizabeth
I1, 1983-4) although the Bill was .not adopted before the end of the
parliamentary session,

For example, see:
Canada-New Brunswick-Indian Child and Family Services Agreement (24
May 1983). Text at [1983] 4 C.N.L.R. 1

Lesser Slave Lake Indian Regional Council-Canada-Alberta Child
Welfare Agreement (3 June 1983). Text at [1983] 4 C.N.L.R. 19

Canada-Manitoba-Indian Child Welfare Agreement (22 February 1982).
Text at [1982] 4 C.N.L.R. 1

These are the areas 1n which there are native claims based on
unextinguished aboriginal title being actively considered by the
Federal government. Canada, Indian and Northern Affairs,
Perspectives in Native Land Claims Policy (1983)

"Comprehensive land claims negotiations in the provinces require
provincial government invelvement since many elements of the claims
such as land and natural resources pertain to provincial
jurisdiction. Negotiations in these areas, therefore, depend largely
on provincial policies and positions. In 1976, the Province of
British Columbia agreed to participate 1n discussions leading toward
settlement of the claim of the Nishga Tribal Council but deferred
its participation 1indefinitely on other comprehensive claims. The
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provincial government has taken the position that its involvement in
the Nishga claim reflects 1its desire to improve the delivery of
programs and services to Indians rather than recognition of any
historical justification for comprehensive land claims 1in the
Province. The type of settlement that would result from the Nishga
negotiations is seen by the Provinge of British Columbia as a
pathfinder for the settlement of other comprehensive claims in B.C.
Several additional claims have nethertheless, been accepted for
negotiation by the federal government with claimants having been
advised that such negotiations are subject to the participation of
the Province. Meanwhile, discussions between the federal and
provincial governments are being pursued at both the minsterial and
officials' level with the objective'of seeking agreement on common
ground which can form'a firm basis for tripartite negotiations with
native claimant groups. Experience gained to date 1in the Nishga
claim is being taken into account in this regard.

Bilateral discussions are also taking place between the federal
government and the Government of Newfoundland on identifying the
roles and responsibilities of each government in respect to the
pending negotiations of 1Inuit and Naskapi-Montagnais claims in
Labrador. 1In Quebec, the government has agreed to participate with
the federal government 1n a negotiated settlement with the Conse1il
Attikamek-Montagnais du Québec and the two governments have recently
agreed with the claimants on the negotiating process.”

{(1bid, at pp.13-14)

The positions adopted by the various governments were reviewed by
the Inuit Committee on National Issues in 1ts publication entitled
ICNI Newsletter (1984) vol.l:3 as follows:

British Columbia "stated the.need for more preparatory work and
called for prudence and caution. B.C, would reject any amendment
which they consider to be unclear or ambiguous,...wants to see the
federal government's intentions are in terms of legislative
programs, models for self-government, financial assistance, delivery
of services,etc... B.C. strongly hinted that they do not believe
that constitutional amendments are needed to resolve the many issues
facing the aboriginal peoples. They suggested that problems can be
handled by legislation and programs at the local level."(pp.6-7)

Alberta ‘"stated that they beleive that current constitutional
processes indicates that legislation, programs and policy means are
the best way to accomodate the aspirations of the aboriginal
peoples..." (p.7)

Saskatchewan "was not prepared to support any amendments to the
Constitution saying that more time was required for the full
consideration of all the implications and ramifications...they were
open to discussion on Indian governments at the community level only
if provincial and municipal jurisdictions are recognized and taken
into account...” (p.7)

Manitoba "supports the entrenchment of the aboriginal peoples' right
to self-government subject to the Constitution .and within the
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federation...to facilitate progress, Manitoba was proposing a
political accord with the following objectives:
to recognize the desirabiltiy of the right of éelf—government
to recognize the integral role of the provincies 1n discussions
on self-government ’
to deal with fundamental issues including the legal status of
self-governments, constitutional barriers to self-government, the
applicability of the <Charter of Rights to self-governments, the
scope of legislative authority of self-government..."(p.8)

Ontari10 "...proposed the entrenchment of the following broad
principles that aboriginal peoples:

are distinct peoples with unique cultures and languages

require opportunities to benefit economically from 1land and

resources

are entitled to institutions of self-government within the

federation

have the opportunity to participate in resource development
Ontari10 also wanted to continue with/a process ©of resolving 1issues
related to programs and services offered to aboriginal peoples, and
establish objectives for community negotiations on self-government

. which would then be constitutionally protected." (pp.8-9)

Québec "...wanted to see the conference “"achieve real gains" 1in the
area of aboriginal self-government, but they warned that any
commitments on this matter must take into account the sovereignty of
the Quebec RNational Assembly and the 1integrity of the Quebec
territory...Quebec uses the word "co-existence" to describe their
realtionship with the aboriginal peoples. They also stressed Quebec
efforts in negotiating agreements which will provide the aboriginal
peoples with provincial legislative rights.” (p.10)

New Brunswick "supported the immediate entrenchment of the right of
the aboriginal peoples to self-government within the Canadian
federation..." (p.10)

Hova Scotia ‘"was not ready to support the entrenchmeni of
self-government explaining that they =still had many questions
concerning the application of self-government...” (p.1l1)

Prince Edward 1Island "...supported an accord with a statement of
principles concerning self-government, language, culture and access
to resources. This accord would service as a framework for further
discussions and would allow negotiations to begin at the community
level." (p.11)

Newfoundland "...supported the community negotiation process as the
best way of defining the parameters of self-governing institutions."”
{p.12)

The opening statement Prime Minister Trudeau suggested that the
various governments recognize:
"that the aboriginal peoples have the right to self-government;
that this right needs to be negotiated by the federal, and when
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necessary, the provincial authorities; that the governments

should implement any 'agreement made with the aboriginal peoﬂ@es,

in the form of legislation, and that the cultural heritage of the

aboriginal peoples and their right to educate their children in
their own language be preserved and respected."”" (p.5)

Canada, 1Indian and Northern Affairs, Treaties and Historical
Research Group, The Historical Development Of the Indian Act, (1978)
at pp.13-37.

One writer notes,

"The policy of the Government toward the 1Indian people in the
post-Confederation period was twofold and somewhat contradictory.
One the one hand, 1t continued the protective or guardianship policy
of the colonial period; on the other 1t proposed to assimilate the
Indian, hopefully on a basis of equality, into the mainstream of
society. A major facet of this program of assimilation was to be the
introduction of the democratic, elective process, considered at that
time to be a mark of progress and civilization. It was thought by
the Government - that the introduction of elective government wouTld
lead the Indians to abandon their traditional tribal political
systems, which varied throughout the country and vere considered
impediments to the Indians' progress..."

Canada, Indian and Northern Affairs, by Ww.Daugherty and D.Mad:ill,
Indian Government under Indian Act Legislation 1868-1951, (1983), at

p.2

From the earliest versions of the Indian Act there vere provisions
for the introduction of elective government onto the reserves with
powers for the Band Councils. The Indian Advancement Act, S.C.
1884, c.28 , 47 vic. was a slightly more sophisticated form whch
intended to transform tribal regulation ainto municipal type
government. The act was later merged into the Indian Act i1n 1906.
At present,the Indian Act, R.S5.C. 1970, <c.I-6, contains sections
74-80 which deal with the elections of Chiefs and Band Councils and
sections 81-86 which are concerned with the Band Council powers.

See: M.Mason, "Canadian and United States Approdaches to 1Indian
Sovereignty", (1983) 21:3 Osgoode Hall L.J. 422, at pp. 429-430

Canada, Indian and Northern Affairs, Indian Conditions (1984), at
p.82, /

"...Before 1950, government relationships with Indians were
custodial and protective, operating within legislation that
contained a repressive attitude toward Indian cultures. The 1951
Indian Act 1introduced measures that allowed band councils to
exercise many local government functions. Nonetheless, in the 1950's
and 1960°'s:

-Most Indian communities were administered rather than
self-governing. Bands had neither staff nor institutional structures
for administration

~Adminstration was carried out by "Indian Agents” who were employees
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of the government and not the band. While band / councils existed,
they operated more or less under, the governmen officials rather
than under the direction of their elected or traditionally appointed
chiefs." ., \ .

[

Indian Act, S.C. 1951, .29,

See Mason, supra, at p.430,

"The Indian Act of 1951 purported /to give Indians more
self-government. It removed Indian Agents from the chairs of the
band councils and gave Indian women the band franchise, but the Act
consolidated power 1in the DIA (Departme/t of Indian Affairs). The
Governor-in-Council, through the Minister of 1Indian Affairs and
Native Development (the Minster), contifiued to control the form of
band government, band council powers, band financial affairss, and
land allocation and use. Bands had n advisory capacity 1in some
areas but rarely could they prevent or/ effect change..."

Indian Act, R.S.C. 1970, c¢.1-6, section 2 defines "council of the
band" as

"(a) 1n the case of a band Yo which section 74 applies, the
council established pursuant to tHat section

(b} in the case of a banq/%o which section 74 does not apply,
the council chosen according to the custom of the band, or, where
there 1s no council, the chief of the band chosen according to the
custom of the band." |
Section 74 states ,

"(1) Whenever he deems it adviseable for the good government of
a band, the Minister may declare by order that after a day to be
named therein the council of the band, consisting of a chief and
councillors, shall be selected by elections to be held in accordance
with this act.” ¢

1bid

ibaig, section 2

The majority of status Indians d%¥ not openly resist the system of
government provided by the Indian Act. However , in some cases, the
form of the Act was fulfilled while political decisions were still
made by customary practices. See R.Barlett, "The Indian Act of
Canada", (1978) 27 Buffalo L.Rev. 581 at pp.592-3.

In other cases there was outright rejection of the elective system,

as evidenced by poor voter participation or court challanges of the -

validity of Band Councils elected under the Act. See:
Logan v. A.G.Canada [1959] oO.w.N. 361, 20 D.L.R. (2nd) 416
{ont.H.C.)

Isaac et al.v. Davey et al. (1974) 51 D.L.R. (3rd) 170

— g —
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193. For a discussion of the changes of Inuit society as social services
arrived in the North see Diamond Jenness, Eskimo Administration in°
Canada (1964). It should be noted, as chronicled by Jenness, that
the arraival of government institutions in the RNorth with daily
contact with the 1nuit .1s fairly recent 1e. the 20th century.
Perhaps the most important non-native-Inuit interaction before that
period was the religous missions, and 1t could be argued that it was )
their 1influence, rather than later government policies, which
altered traditional Inuit customs 1n the area of laws and
government. -

194. Canada, Indian and Northern Affairs, Indian <Conditions: A Survey
(1980) at p.86 -

"The government provides support to band administration, This
includes core funding grants (started i1n 1972) to cover the cost of
band council activities, band administration contributions for
general band administration (including the band office, band manager
and support staff), and program administration funding to cover the
costs of administering specific activities (pncluding support for

. training and band financial management)."

In the 1978-79 fiscal year the Department of Indian and Northern
affairs' budget was $658.6 million, which included $227.2 million
administered by the bands themselves. However, this direct funding
should be compared to the relatively meager amounts produced by the
bands themselves, and held as band funds by the government,
Ibid, at p. 85, -
"Section 69 of the 1951 Indian Act allows bands to assume, with
the Minister's approval, control over band funds. Band funds are the
revenue and capital gained through the use of community (reserve)
resources (eg. capital from the sale of non-renewable resources or
revenue from the sale of renewable resources). These have expanded
rapidly since about 1972 to an aggregate for all bands of about $120.
million. The nupber of bands using tplgd provision has increased
almost threefold since 1967." -

B
-

. 1

A logical alternative to goverment funding 1s for the bands to
exercise taxation powers over their reserve lands, and the
individuals or corporations which reside on them. The bands can
acqulire this capacity under section 83 of the ACt by "assessment and
taxation" or by licencing fees. However, for many bands this 1s an
1llusory source of funding since their reserves do not attract
eirther the funds or businesses which would give the section meaning.
Ibid, at p.85 o

195. It 1s noteworthy ‘that although the number of bands passing by-laws
has tripled since 1966, less than 20% of all bands pass such
by-laws.-In addition, the six top subjects dealt with under band
by-laws are respectively traffic, disorderly conduct and curfews,
garbage disposal 6 water supply, pounds, and fish and game. 1Ibid, at
p.85. :

196. Indbtan Act, section 82(2) requires that a copy of any council by-law
must be received by the Minister within 40 days of i1ts adoption and
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entry into force, and he 1s then able to disallow it if he chooses.

- ?

Indian Conditions, supra, at pg.iO?-}}Z 3 ¢

See the’ agreements described at footnote 173, supra.

With regards to education, the Department of Ihdian and Northern
Development's Education Program 18 based on a set of principles
1ncluding:

"...The responsibility for delivering Indian education programs 1is
transferred to the education authorities of the bands in cases where
the bands request the transfer, where suitable financial agreements
or arrangements are reached and where bands have had the opportunity

to develop the necessary managerial skills....According to the.

financial agreements oOr arrangements, Indian education. authorities
représent the parents in their communities and dre responsible to
them for setting the educational policies, planning and carrying out
the education programs and ensuring the quality of the
eduction....The Department supports a more authoritative !role for
the Indian community 1n provincial education systems and greater
interaction of Indian and provincial education authorities."

Canada, Indian and Northern Affairs, Indian Education - Choosing for

the Future (1980)

) ! .
- "From about 1960 to 1970, emphasis was placed on developing

199.

arrangements with schoois’in provincial systems. From about 1970,
emphasis has been on developing schools in Indian communities,
1deally operated by Indian bands..."

Canada, Indian and Northern Affairs, 1Indilan Conditions:A Survey
{1980), at p.50

Patterson v. Seneca Nation (1927) 157 N,E. 734 (New York)

More ﬁgcently the United States Court of Appeals (10th Circuit) in
the' case of Santa Clara Pueblo et al. v. Martinez et al. (1978) 436
U.S. 49 (United States) reviewed American jurisprudence and stated,
at pp.55-58,

"Indian tribes are "distinct, 1ndependent polltlcaf communities,
retaining their original natural rights" 1in matters of 1local
self-government...Although no longer "possessed of the full
attributes.of sovereignty," they remain a "separate people, with the
power of regulating their internal and social relationships."...They
have pover to make thear own substantive law 1n 1internal
matters...(membership)...and to enforce that law 1in their own
forums...

As separate sovereigns pre-existing: the Constitution,  tribes
have historically been regarded as unconstrained by those
constitutional provisions framed specifically as Ilimitations on
federal or state authority. Thus, i1n Talton v.Mayes, 163 U.S. 376
(1896), this Court held that the Fifth Amendment did not "operat[e]
upon""the powers of local self-government ' enjoyed" by the
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- . ' tribes...In ensuing years the lower federal courts have extended the
holding in Talton to other provisions of the Bill of Rights, as well
as to the Fourteenth Amendment.

[ As the Court 1n Talton recognized, however, <Congress has

- plenary authority to limit, modify or eliminate the powers of local

g self-government vhich the tribes othervise possess...

Indian tribes have 1long been recognized as possessing the
common-law 1mmunity from suit traditionally enjoyed by sovereign
aovers...Thls aspect of tribal soOvereignty, 1like all others, 1s
subject to the superior and plenary control of Congress. But

~ "without congressional authorization,” the "Indian Nations are
exemPpt from suit"..."

See also S.Brakel, American Indian Tribal Courts, (1978), at p.6,

-~ “The theory behind the self-government power of the American
Indian tribes, 1ncluding the power to regﬁlate their affairs through
an adjpdicative system, 1s that this power derives from an original
sovereignty, which, though limited through wars, treaties,
constitutional language, and congressional action, has never been

- - fully extinguished."”

Ty

200. M.wax and R.Buchanan, Solving the "Indian Problem":The
- ~Burdensome Business, (1976)

White Man's

L
'
Hiny

ZOIT‘far a survey of the extensive American )ufispurdence 1 the area of
inherent powers of self-government see: W.C.Canby, American Indian
_ Law (1981) at pp.32-156.

Indian Civil Rights Act, 1968, 25 U.S.C. 5.1301-1303; For a detailled -

202.
! "discussion of the leglslation's 1impact see the decision in Sahta.
Clara Pueblo et al v. Martinez 436 U.S. 49 (1978) (United States).
~ ' For comments on the decision see:
V.Lindstrom, "Constitutional Law: Santa Clara Pgeblo v. Martinez:
Tribal Membership and the Indian Cavil Rights Act", pp. 205-217, and
A.Pearldaughter, "Constitutional Law: Equal Protection- Sexual
: - Equality under the 1Indian Civil Rights Act", pp. 187-203, both

(1978) 6 Am.Ind.L.Rev. .
X

Potlaches of the West Coast 1Indians were regarded
consensus, but were forcibly supressed.

203. For example, the
as a means Of political

Another example is the Elders' Councils of the Six Nations 1n a case

were the elected form of government under the Indian Act was 1mposed
in the face of a more traditional mode of government. Cited at
Penner Report, at p.13

204. For example see Inuit Committee on National Issues, Opening Remarks,
Federal-Provincial Meeting of Officials on Aboriginal Constitutional
Matters, Working Group 4 - Aboriginal or Self-Government,

.. kpoc.840-290,/008, Ottawa, Dec.15-16, 1983), and -

o bavid Nahwegahbow, "Aboriginal Sovereignty and a Constitutional
ﬁﬂﬁ" Basis for Self-Government", at pp.176-191, Canadian Bar Association
™
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(Ontario Section) Current Issues ‘fg Aboriginal and Treaty Rights
{1984). A related article in the same publication considers some of
the unique caselawv which may arise in future under the Constitution
Act, 1982 1in relation to natives, and discusses a recent decision Of
the British Columbla Court of Appeal where the hunting of a deer was
argued to be a religious act protected by the Charter of Rights and
Freedoms; Ann Hayward, "R.v.Jack and Charlie and the Constitution
Act, 1982 - Religlous Freedom and Aboriginal Rights 1n Canada", at

. pp-14-50.

205.

206.

N

For a general discussion of native i1nterests under the Constitution
Act 1982 see B.Slattery, "Constitutional Guaraptees of Aboriginal
Rights and Freedoms", (1983) 8 Queen's L.J. 232.

See review of positions adopted by the provincial and territorial
governments towards the entrenchment of aboriglnal government at the
1984 Constitutional Conference at pPp.-6-12, (1984) 1:3 1ICNI
Newsletter. o ’

For a general discussion of current i1ssues 1n native self-government
see: J.long, L.Littlebear, and M.Boldt, "Federal Indian Policy and
Indian Self-government 1in Canada: An Analysis of a Current
Proposal”, (1982) VIII:2 Can.Public Policy 189, and

L.Littlebear, J.Long, and M.Boldt, Pathwvays Lg'Self‘DJiermlnatzon:
Canadian Indilans and the Canadian State (1984)

¢
1

There are a few 1s0lated cases in the 19th century jurisprudence
vhich suggest that some native customary law survived the
introduction of French and English law 1into Canada. See for

‘example. ‘

“woolrich and Johnson et al. v.Connolly (1867) 11 Lower Can.Jur. 197;

3.U.C.L.J. 14, (U.C.Q.B.) at p.214, where Mr.Justice Mdnk speaking
of Rupert‘'s Land, stated

"The [Hudson's Bay] Charter did introduce the English law, but not
at the same time make 1t applicable generally oOr indiscriminately,
it di1d not abrogate the Indian laws and usages. The Crown has not
done so. Theilr laws oOf mariage existed and did exist."”

See also R.v. Nan-e-quis-a-ka (1889) 1 Terr.L.R. 211, 1 (No.2)
N.W.T.R. 21! which held that the 1introduction of English law to
Rupert’'s Land did not affect the validity of marriages contracted by
native customary law during the 19th century.

However also see Doe d.Sheldon v. Ramsay (1852) 9 C.C.Q.B. 105
(C.C.Q.B.) which stated that 1Indian laws regarding property were
superceded by the common law after the reception of English law.

More recent cases have suggested the same probler where native
customary and Canadian laws come 1n conflict. See for example

Mitchell v. Dennis [1984] 2 W.W.R. 449 (B.C.S.C.; 1n which an
adoption by native customary lawv was held not to confer rights
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recognized by provincial legislation.

Logan et al. v. Davey et al.  (1974) 51 D.L.R. (3rd) 170 <ont.s.c.)\' «
which i1nvolved the unsuccessful attempt by the supporters of the \\\;
traditional structures ©of native government to.~displace the band AN
council elected under the terms of the Indian Act. 7 FOr an earlier

case on a simllar issue see Logan v. Attorney-General of Canada

(1959] o.w.N. 361, 20 D.L.R. (2nd) 416 (Ont.H.C.)

’/ >
Aboriginal groups which intend to rely on section 35 of the new -

Constitution to argue for their 1inherent right to self-government
should note that the section protects only “existing" treaty and
aboriginal rights. There i1s no agreep upon 1interpretation of the
term among eirther /the parties to the Constitution or the courts.
However , some CoMrts have already 1hterpreted the term to protect
only rights legAlly recognized when the Constitution entered 1nto

force on 17 April 1982. : see R. v. Eninew [1984] 1 D.L.R. <4th)\f<

(Sask.Q.B.)

208. James Bay and Northern Quebec Agreéhent, Editeur Officiel du Quebec
QQK\J (1976) (hereinafter JBA) .
Category "1A lands ("set aside for the exglusive use and benefit
of the respective James Bay Cree bands") are Bubject to Cree local \
: 7~ .
government based on band councils and band custom as set out in
by-laws. Their powers include those set out under Sections 28(2),
81, and 83 of the Indian Act, as well as most of the powers
exercised by the Governor-in-Council under section 73.See Section 9
JBA .
T The agreement has been put 1nto operation through a series of
Federal and Quebec statutes. The (Cree-Naskapi Act S.C. 1984, c.18
sets out 1n detail the powers and structures providing local
government on the lA lands to the James Bay Cree under the James Bay
and Northern Quebec Agreement, and the Naskaplr of Shefferville on
1A-N lands under the Northeastern Quebec Agreement.

The Act's provisions take precedence over all Federal acts and
Provincial laws of general application which are i1nconsistent or 1in
conflict with 1ts terms. See Sections 3-4. In particular, the Indian
Act does not apply to the Cree and Naskapi bands under the
agreements, not the to lA.or 1A-N lands.

e CReglonal government 1s created for all of the regions covered
ot -by the agreements. The 1B lands of the James Bay Cree are held in
outright ownership by provincial corporations composed soOley of

Cree. See section 10 JBA. The corporations are akin to Quebec
‘municipalities, are are actually deemed to be municipalities under
many Quebec statutes. See section 10.017 of the JBA. See also la
N Loi sur le Conseil regional de zone de la Baie James, R.5.Q. 1984,
€.C-39 and la Lol sur les villages «cris et le village naskapi,

¢ R.S5.Q. 1984, c.v-5.1

A different arrangement exists for the Inuit communities under
the agreement. Considering their 1solated location the preservation
of ethnic government was less pressing, and more conventional Quebec
municipal structures were opted for by the 1Inuit. The so-called

’ Northern Villages and their regional administrative unit called
Kativik are dealt with by la Loi sur les villages nordiques et
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211.

212.

213.

1'administration regionale Kativik,6 R.S.Q. 1984, c.v-6.1 .

See section 14 JBA with respect to Cree Health and Social Services,
section 16 on (ree Education, section 15 for Health and Social
Services (Inult), and section 17 regarding Education (Inuit). 1In
each case C(Cree or Inult structures are established to provide the
social services, but the structures are subject to some degree to
provincial laws and bureaucratic regulation,

See section 24 JBA for the complex arrangements whereby the
categories of lands under the agreement are subject to different
means tO manage wildlife resources.

Nunavut Constitutional Forum, Bullding Nupavut A Working Document
with a Proposal for an Arctic Constitution (1983)

At p.9 of Building Nunavut 1t 1s noted

"...Nunavut 1s not an ethnic government. It 1s'pub11c government
within the Canadian tradition. Canadian federalism was designed
to accomondate regional diversity, specific cultural traditions
and the political rights of mynorty groups or regions. In Nunavut
that philosophical federalism*can reach i1ts finest flower."

Howgver, given the 1solation of the Eastern Arctic "Nunavut" would
become 1n essence an Inuit province or territory, vhere the same
publication reccommends that Inuiktitut be an official language with
English and French to be given equivalent status "whevever numbers
of one or the other national language group wvarrants, including as a
language of education.” (p.18)

"On November 26, 1982, the federal government announced 1ts
acceptance, 1in principle, of the creation of Nunavut. This has been
re-stated by favourable words of the Prime Minister. The NWT
Territorial Assembly and the people of the NWT have already voted to
accept division of the territories...” (At p.3, (1984) vol.1l:3 IRCI
Nevletter 1Inuit Committee on National 1Issues) A referendum to
determine the border between the Western and Eastern Arctic:. 1n
anticipation Of the creation of the two new proposed territories
took place in January 1985, I

For example, under the James Bay and Northern Québec Agreement

(1975), (JBA) the Federal Minister of Indian and Northern Affairs
retains general powers to supervise the administration of Category
1A lands (sec.9.0.1), the by-laws of the James Bay Regional Zone
council have no effect unless ratified by Québec's
Lieutenant-Governor in Council along with the James Bay Municipality
(sec,11B.0.9), the residual powers of the Québec Minister of Social
Affairs over the Cree Regional Health Board of Health Services and
Social Services (sec.l4), the power of the same Minister to exercise
his povers 1f the Health and Social Council (Inuit) fails (sec.15),
the incorporation of the Cree Education Board as a Québec provincial
schoo} board wvhose by-laws require approval of the Minister of
Education and to vhor the Québec Education Act applies (except where
the agreement differs)(sec.16), the same provision for the Inuit
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(sec.17), and the Cree units of the Québec Police Force (sec.19).
Other examples exist such as the point that tthe responsible Minister
need only "endeavor to respect the views" in certain matters of the
Coordinating Committee established under the Hunting, Fishing and
Trapping provisions (sec.24.4.27, 24.4.36, and 24.4.37).

These points must be balanced, of course, against the important
provisions of the agreement that alterations of 1legislation which
would affect the native parties, either Federal or provincial, can
only be done with their consent. It should also be noted that the
major concerns of the JBA beneficilaries have so far not been over
this issue, but have been with the reduction of Federal programs in
their communities, and the feelings of frustration that life in the

.area is not improving as quickly as anticipated. For a discussion of

these and other concerns see Canada, Indian and Northern Affairs,
James Bay and Northern Quebec Agreement Implementation Review (1982)

The House of Commons' Special Committee on Indian Self-Government
r cggmended in 1ts 1983 report (Penner Report), at pp.141-2,
"The Committee recommends that the federal government establish a
new relationship with Indian First Nations and that an essential
element of this relationship be recognition oOf Indian
sel f-government,..

The Committee recommends that the right of Indian peoples to
self-government be explicitly stated and entrenched 1in the
Constitution of Canada. The surest way to achieve permanent and
fundamental change 1n the relationship between Indian peoples and
the federal government is by means of a constitutional amendment.
Indian First NRation governments would form a distinct order of
government 1n Canada, with their jurisdiction defained...

While the Committee has concluded that the surest way to lasting
change 1s through constitutional amendments, it encourages both
the federal government and 1Indian First Nations to pursue all
processes leading to the implementation of self-government,
including the bilateral process...
\

The Committee recommends that any changes of policy possible
under existing laws that would enhance self-government and that
are acceptable to designated representatives of Indian First
Nations be taken without waiting for the enactment of new
legislation. It must be the responsibility of First Nations
themselves to select a method of designating representatives on
their behalf... \
The Committee does not support amending the Indian Act ag a route
to self-government., The antiquated policy basis and structure of
the Indian Act make 1t completely unacceptable a blueprint for
the future...

The Committee recommends that the federal government commit
itself to constitutional entrenchment of self-government as soon
as possible. In the meantime, as a demonstration of its
commitment, the federal government should introduce legislation
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216.

217.

218.

219.

220.

221.

222,

223.

that would lead to the maximum possible deqree of self-government
immediately..." (emphasis added)

Canada, Indian and Northern Affairs, Federal Government Proposes
Legislation for 1Indian Self-Government, (Doc.No.1-8354, 1984). See
comments of the former Minister for Indian and Northern Affairs, the
Honorable John Munro.

For a discussion of the Penner Report see the comments of a group of
political scientists 1in P.Tennant et al., "Indian Self-“Government
-The Report of the House of Commons Special Committee on 1Indian
Self-Government: Three Comments”, (1984) X:2 Can.Public Policy 211.

Canada, Indian and Northern Affairs, Response of the Government to
the Special Committee on Indian Self-Government (19B4), at p.2

%4

An Act Relating to Self-Government for Indian Bations (Bill C-52,
2nd Session, 32nd Parliament, 32-33 El1z.II, 1983-84) Preamble,

ibid.

See agreements cited at note 182. In addition, the Federal
government has made efforts to encourage Indian self-management in
several fields, particularly education, health and social services,
and economic development (see discussion at note 175 and 176).

See the summary of the provincial and Federal goverments' positions
at the 1984 Constitutional Conference on Aboriginal Matters at note
181.

An Act Relating to Self-Government for Indian Nations (B1ll C-52,
2nd Sess1on, 32nd Parliament, 32-33 El1z.II, 1983-84)

However , the view of natives as 1ncapable of holding sovereignty was
not, of course, a creation of the 19th century. See:

J.Westlake, International Law (1910) at chapter v,

Collected Papers of J.Westlake on Public 1Interpational pLaw,
L.Oppenheim (ed.) (1914)
W.E.Hall, A Treatise on International Law (Bth ed. 1944), A.Higgins
(ed.) at p.125,
T.J.Lawrence, The Principles of International Law (7t
sec.74,

D.D.Field, Outlines of an International Code (2nd editio
pp.38,78-79,

cited at M.F.Lindley, The Acdquisition and Government of Backward
Territory in International Law (1926) at pp.18-19 v

ed. 1923)

1876) at

P.Hutchins, The Leqal Status of the Inuit (unpublished L.L.M. Paper,
London School of Economics, London, 1971) at pp. 29-37

B.Slattery, Land Rights of 1Indigenous Canadian Peoples (unpublished
paper, University of Dar es Salaam, 1973) and

The Land Rights of Indigenous Canadian Peoples As Affected by the
Crown's Acquisition of Their Territories (unpublished Ph.D. Thesis,
Oxford, 1979).
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225.

226.

227.
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For a discussion of early French policy see B.Slattery, French
Claims in North America 1500-59 sStudies in Aboriginal raw, U.of
Saskatchewan (1980) ‘

See St.Thomas Aquinas (1227-1274) who argued that sovereignty could
be justly exercised by i1nfidels. He reasoned that dominion 1s based
upon human lav whereas the distinction between the faithful and
infidels comes from divine law above and does not annul the former.
For a contrary view see the writings of Raymond de Penafort (13th
c.) wvho expanded on St.Augustine's three bases of just war to
include war against 1infidels. For a supporting view see Sinibaldus
de Fieschi (later Pope Innocent VI)} vho viewed such a war as
inadmissible against infidels li1ving 1n peace.

In 1537 pPope Paul III issued the Subliminus Deus which declared

"...que lesdits Indiens et tous les autres peuples qui, par la
suite viendront & la connaissance des chrétiens, quand bien meme
1ls seralent en dehors de la loi du Christ, ne sont pas priveés et
ne doivent pas 1'étre de leur liberté ni de la jouissance de leur
biens, et qu'i1ls ne doivent pas étre redurts en esclavage."
(cited at M.Lachs, The Teacher in International Law (1982) at
p.45 and Hutchins, supra, at p.30)

The Spanish Crown attempted to place stricter controls on the
colonists' activities towards the Indians and 1ssued the New Laws oOf
20 Ncovember 1542 to end the worst abuses and outright- slavery.
G.Margadant, "Official Mexican Attitudes Towards the Indian: An
Historical Essay", (1980) 50 Tulane lLaw R. 964

\
M.de vatel, Law of Nations, (1793) at pp.32-33, Book I, Chapter VII,
para.8l

Advisory Oplﬁlon on Western Sahara [1975] 1.C. 3. Reports

The comments of international tribunals like the International Court
of Justice are extremely significant when they speak of principles
having entered international customary law. While there may be some
debate on its consequences, 1t 1s accepted that 1international
customary law forms part of the common law system. The significance
of this aspect of common law, both in terms of British colonial
practice and Canadian domestic law, is not addressed 1n detail 1n
the present discussion, but 1s an area deserving further
consideration in future. For a short discussion of the role that
international customary law plays in Canadian domestic law, and in
particular, on the law relating t0 human rights see: A.Bayefsky and
M.Cohen, "The Canadian Charter o©f Rights and Freedoms and Public
International Law™ (1983) 61 Can. Bar Rev. 265

E.Nys, 1Introduction to "De Indis et de Jure Belll Relectiones",
Classics of International Law, (1917) at p.85. See the writings of
Bartolome de las Casas (1519) wvho vigorously opposed slavery of the
Indrans and appealed directly to the Spanish Crown to halt the
misdeeds practiced 1in its name. Other missionaries like Geronimo de
Mendiato and Juan de Torquemada also attacked the enslavement of the

e
.
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229,

230.

231.

232,

233,

234,

235,

236.

237.

238.

Indians and the destruction of their institutions; see Lachs,
op.cit. note 224 at p.45

F.de vitoria, "De Indis et de Jure Belli Relectiones"
International Law, (1917)

Classics of

’

M.F.Lindley, op.cit.note 222, at p.13
ibid, at p.14

G.Gould and A.Semple (eds.), our Land - The Maritimes, (1980), at

‘pp.22-25. The Royal Proclamation of 1763 is reprinted at Appendix
11, R.S.C., 1970. .

For a discussion of the survival of private 1interests despite a
change of sovereignty from the prespective of international law see:
Chorzow Factory <Case (1926) P.C.I.J. Ser.A, No.7 (based on a
convention between Germany and Poland designed to preserve existing
property 1nterests despite the exchange of the territory between the
two states) '

German Settlers Case (1923) P.C.I.J. Rep.Ser.B, NO.6; see also
Jablonsky V. German Reich (1935-7) 8 A.D. Case N0.,42 both cited at
D.W.Grieg, International Law (1976) at pp.609-614

de Vvitoria, op.cit., note 228 at p.162, "On the Indians", Sec.III,
para.409

Lindley, op.cit. note 222, at p.329
See the comments of Judge Nervo 1in the South West Africa cases on

the goal of the sacred trust to allow a people to "stand by
themselves" [1966] 1.C.J.Reports

Lindley, op.cit. note 222, at pp.332-334
1b1d

L.Sohn (ed.), Basic Documents of the United Nations,6 (1968) at
pPp.295-303 ;

Judge Nervo wrote a dissenting reason 1n the South-wWwest Africa case
1n 1966, and stated at [1966] I.C.J. pp.465-466, in his discussion
of the Mandate System of the League of Nations,

"The sacred trust of civilization..®is a legal principle and a
mission, where fulfillment was entrusted to more civilized
nations until a gradual process of self-determination makes the
people of the mandated territories able to stand by themselves in
the strenuous conditions of the modern world."

Even stronger language comes from the 1971 advisory opinion of the
International Court of Justice on Namibia, 1in which the Court was
asked to consider the status of the South-West African territory,
and the Court comments in 1ts reasons, at [1971] 1.c.J. p.31,

a
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v 240.

241.

242.

243.

"...the subsequent development of international law regard to
non-self~-governing territories, as enshrined 1in the harter of
the United Nations, made the principle of self-determination
applicable to all of them. The concept of the sacred trust was
confirmed and expanded to all 'territories whose peoples have not
yet attained a full measure of self-government'".

The Court in the Namibia case alsO noted the evolution of the sacred
trust since the Mandates were established 1in 1919, at [1971] I.C.J.
pp.74-75,

"...the Court must take into consideration the changes which have
occured i1n the supervening half-century, and 1its interpretation
cannot remain unaffected by the subsequent development of law,
through the Charter of the United Nations and by way of customary
law. Moreover, an international instrument has to be interpreted
and applied within the framework of the entire legal system
prevailing at the time of the 1interpretaton. In the domain to
» wWwhich the present proceedings relate, the last fifty years...have
brought important develoOpments. These developments leave little
doubt that the ultimate objective of the sacred trust was the
self-determination and i1ndependence 0of the peoples concerned."

Also see the aAdvisory Opinion on the Western Sahara, [1975]
pp.32-33, in which the Court notes with approval these earlier
statements.

For American sources on the "sacred trust" see Lindley, op.cit.
note 222, at pp.330-331. For Spanish American sources see M.C.Barre,
"De 1'indigenisme & l'indianisme",b {1982) Le Monde Diplomatique and
M.Leon-Portilla, "Endangered Cultures: The Indian in Latin America“
(1975) 1 Case Studies on Human Rights and Fundamental Freedoms, 178

Worchester v. State of Georgia, (1832) 6 Peters 515, 8 L.Ed. 483
(Uni1ted States)

Lindley, op.cit. note 222, at p.336

See E.Sady, The United Nations and Dependent Peoples (1956) for a
discussion of the early United Nations interest in the problems of
dependent peoples.

See for example the comments of Professor J.P.Humphrey on the 1impact
of the Second, World War on the United Nations and the protection of
humah rights,
"So potent was this catalyst that 1t produced not only an
unprecedented growth in human rights law, but the very theory of
international law had to be adapted to the new circumstances".
at pp.82-83 of J.P.Humphrey, "The International Law of Human
Rights", M.Bos (ed.), The Present State of Internaticnal Law and
Other Essays (1973) at pp.75-105.

See also the discussion of M.Mcbhougal and G.Leighton, "The Rights of
Man in the World Comunity: Constitutional 1Illusions vs. Rational
Action”, at M.McDougal et al.,6 Studies in World Public Order, (1960)

! 4
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. at pp.335-403. -

Fgr a more general discussion of the United Nations human rights
structures see W.L.Tung, International Organizations under the
United Nations System, (1969) at pp.147-159

244. J.P.Humphrey, "The ©United Nations Sub-Commission on the Prevention
of Discrimination and Protection of Minorities" (1968) 62
Am.J.Int'l.L. 869 at p.870. Professor Humphrey suggests that the
failure of the United Nations to follow through with the Leaque's
work for the protection of minorities was due to:

(1) disillusionment with the League system which had proven to be
both discriminatory 1in terms of the countries 1t applied to and
susceptible to abuses by 1rridentist movements
{2) shift 1n political power away from Europe for the 1immediate
‘ post-war period to the states of immigration and assimilation
(3) emergence of new Third World states with their attention to
'nation building' and the creation of national unity

. For further discussion of the early United Nations history relating
to minorities see:

I.Claude,Jr., National Minorities - An International Problem, (1955)

M.F.Lowe, International Organization and the Protection - of
Minorities: Alternatives, Approaches and Prospects for the Future,
(Unpublished paper, Institut universitaire de hautes études
internationales, Geneva, 1976)

245. For full text of the Charter see pp.485-511, I.L.Claude,Jr., Swords
e ¢ into Plowshares, (2nd edition 1961) or Sohn, op.cit.note 237

246. See, for example, E.Schwelb, "The International Court of Justice and
¢ the Human Rights Clauses 1in the Charter" (1972) 66 Am.J.Int'l.L.
337. See also R.Lillich and F.Newman, International Human Rights:

Problems of Law and Policy, (1979) at pp.14-50

‘

247. See references to peace and human rights in the Preamble and Article
/ 1(1). The express 1link between human rights and peace 1s not clear
1n these passages but they are mentioned in tandem which suggests
that the drafters appreciated that a connection existed. Claude,
op.cit. note 245 comments at pp.B86-87,
"...the emphasis i1n the Charter upon the promotion of respect for
human rights 1lends colour to the suggestion that the United
Nations was built wupon a conception hastily generalized from
“immediately preceding experience, the view. that the danger of war
emanates from totalitarian governments, that war 1s caused by
dictatorial plots of ruthless dictators who are contemptuous of
human rights.”

248. Advisory Opinion on the Legal Consequences for States of the
continued Presence of South Africa 1n Namibia (South-West Africa)
Notwithstanding Security Council Resolution 276 (1970) [1971] 1.c.J.
Reports 16 at p.57. See paragraph 131 which refers to Charter
obligations "...in a territory having an international status".
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252.

253,

254.

255.

However, see the remarks of Judge Ammoun which suggest that a more

general application was intended. At page 76 he comments

/"Tpe Advisory Opinion takes judicial notice of the Universal
Dgclaration of Human Rights. In the case of certain of the
Declaration's provisions, attracted by the conduct of South
Africa, it would have been an improvement to have dealt in terms
with their comminatory nature, which 1s implied i1n para. 130 and
131 of the Opinmion by the references to their violation”.

United Nations, General Assembly, "Treatment of Indians in the Union

of South Africa, Resolution 44(I)", Official Records: lst Session

(1947), U.N. Doc. A/64/Add.]l at p.69

United Nations, General Assembly, "Violation by the USSR of
Fundamental Human Rights, Diplomatic Practices, and Other Principles
of the Charter, Resolution 2B85(IIIV", Official Records: 3rd Session
{1949), U.N.Doc A/900 at p.35.

See also R.Ballinger, "United Nations Action on Human Rights 1n
South Africa",pp.248-285, and J.Fawcett, "Human Rights and Domestic
Jurisdiction”, pp.286--304 both in E.Luard (ed.), The International
Protection of Human Rights (1967}

See J.P.Humphrey, "The Implementation of the Integnational Human

Rights Law” (1978) 24 N.Y. Sch.L.Rev. 31,

Kunz, "The United Nations Declaration of Human Rights" (1949) 43

Am.J.Int'I.L. 316,

E.Schwelb, "The Impact of the Universal Declaration oOf Human Rights

on International and National Law", [1959] Am.Soc.Int'l.L.Proc. 217

United Nations, United Nations Yearbook for Human Rights (1949),

U.N.Sales No. 1949.XIV.1, at /p.543. - The text proposed by the

Drafting Committee read: /
"In States 1inhabited by a substantial number of persons of a race,
language or religion other than u:chose of the majority of the
population, persons belonging to such ethnic, linguistic or
religious minorities shall have the right, as far as compatible
with public order, to estgbllsh and maintain schools-and cultural
or religious 1nst1tut10ﬁs, and to use their own 1an§uage in the
Press, 1in public assembly and before the courts and other
authorities of the State.”

Article 20. Text at United Nations, Human Rights - A Compilation of
International Instruments, (1978), U.N.Doc. ST/HR/Rev.l, at pp.1-3
[hereinafter Human Rights Docs. ] -

Article 17

Also see the comments of Claude, op.cit. note 245, at pp.B7-88,
"The  United Nations system, 1like the League found 1ts
philosophical origins in liberalism. But 1f the liberalism which
inspired the League was essentilally a 19th century phenomenon, the
doctrinal foundation of the night-watchman state, the liberalism
which underlay the new system was the 20th century version, the
theoretical support of the welfare state.”
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256.

257.

258.

259.

260,

261.

262.

263.

264,

Article 6 (right to gain a living by work), Article 8 (labour
rights), Article -10 (family), Article 12 (physical and mental
health), and Article 13 (education). Text at Human Rights Docs,
pp-3-8

Canada, Indian Affairs and NoOrthern Development, Indian Conditions:
A Survey (1980). "
Life expectancy 1s ten years less for natives than the national
average for Canada. Violent deaths are three times and suicides more
than 6 times the average for the Canadian population. One 1in three
native families live 1n crowded conditions with 1less than 50% of
houses being properly services compared to a national average of
90%. In 1964 30% of 1Indians recelved social assistance, but by
1977-78 the figure was between 50% and 70%.

R.Higgins, "Derogations and Limitations on Human Rights" (1976-77)
48 Brit.¥Yb.Int'l.L. 171,

R.Marcic, "Duties and Limitations upon Rights"” (1968) XI:1
J.Int'l.comm.Jurists 59 , and

United Nations, Stﬁdx of the 1Individual's Dutles to the Community
and the Limitations on Human Rights and Fundamental Freedoms under
Article 29 of the Universal Declaration of Human Rights (1980),
Special Rapporteur Mrs.Erica-Irene Daes, U.N.DOC. No.

E/CN.4/Sub.2/432/Ad4d.7

June 23,1984, The Gazette, Montreal, p.B-12 and June 23,1984, La
Presse, Montreal, p.A-16

Assembly of First Nations, Resolutions Passed at AFN Special
Legislative Assembly held on May 16-18,1984, Edmonton, Alberta
(1984) at p.2

\

See materials cited at note 202

Charter of Organization of American States enteredlanto force on
December 3,1953. Text in A.v.Thomas and A.J.Thomas, The Organization
of American States, (1963) at p.4

T.Buergenthal, "The Revised OAS Charter and the Protection of Human
Rights”,(1980-1) 30 Am.U.L.Rev. 828

The Second Special Inter-American Conference, held in Rio de Janeiro
in 1965, agreed to substantially amend the Charter of the

' Organisation of American States with "newv objectives and standards

for the protection of the economic, social and cultural development
of the peoples of the Hemisphere...". The amendments were
accomplished by the Protocol of Amendment to the Charter of the
Organisation of American States (Protocol of Buenos Alres) signed at
Buenos Aires on 27 February 1967. The Protocol came into force on 27
February 1970 with the required two-thirds of States signatory to
the 0.A.S. Charter having deposited their instruments.

Text at (1974) 21 United Nations Treaty Series 324.
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267.

268.°

269,

270.

271.

272.
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274.

275.

276.

277.

~

Buergenthal, op.cit.note 263, article 31(f) of O.A.S. Charter

ResOlution XXX, ©Ninth International Conference of American States,
Bogota, 1948, cited at United Nations, Study of the Problems of
Discrimination Against Indigenous Populations Chapter III  (1982),
Special Rappor teur Jose Martinez Cobo, U.N. Doc.No.
E/CN.4/Sub.2/1982/2/Add. 1

Resolution XXIX, 1bad

United States, Department of State, Report of the Delegation of the
United States of America to the 3th 1International Conference of
American States, 1948, cited at Buergenthal, op.cit note 263, at o
p.829. Also see the 1949 Report of the Inter-American Juridical’
Committee cited by the same author which stated that "it 1s obvious
that the Declaration of Bogota does not create a legal contractual
obligation”. ’

Buergenthal, op.cit. note 263

For K full text of American Convention on Human Rights see '{March
1970) 5 Int'l.comm.of Jurists Rev. The Convention entered into
force 18 July 1978 and has been ratified by 16 OAS members.

Resolution VII, Fifth Meeting Of Consultation of Ministers of
Foreign Affairs, Santiago, Chile, 1959. OAS oOffical Records
OEA/Ser.C./II.5 cited at Buergenthal,op.cit. note 263, Article 51 of '
the revised OAS Charter designated the Commission as a principle
organ.

Statute of Inter-American Commission on Human Rights, Article. 2,
cited at Buergenthal, op.cit. note 263 at 'p.830

1b1d, Article 9 ) ' )

. ¢ '
Inter-Ameri1can Commission on Human Rights, Report on the fork
Accomplished During. the First Session, October 1960% 0AS Official

Records OES/Ser.L/V/11.1 ,Doc.32, cited at Buergenthal, op. cit. .

note 263, at p.830 A

‘-
1b1d. Case studies were produced on Cuba, Haiti, and the Dominican
Republic, 4

Resolution XXII, Second Special Inter-American Conferénce, R10 de
Janero, Brazil, 1965, Final Act, 0AS Official Records,
OEA/Ser.C/I.13, cited at Buergenthal, op.city note. 263 at p.831.
The Commission was authorized to examine communicatidns from
individuals which dealth with the right to 1life, liverty, and
personal security, equality before the law, freddom of «eligion,
freedom of expression, the right to a fair trial, freedom from .
arbitrary arrest, and the due process of 'law.

Inter-American Commlssion of Human Rights, Official OAS Records

OEA/Ser.l/Vv/II.29 Doc.38 (27 Oct.1972) cited at United Nations,

Sub~-CommissioOn oOn the Prevention of Discrimination and the
; .
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' Protection of Minofnti'es, Study of the Problem of Discrimination .
Against Indigenous Populations Chapter III (1982}, Special
Rapporteur- José Martinez Cobo, U.N.Doc.No. E/CN.4/Sub.2/1982/2/Add.1

2,

© 278, ibid

-

~ =

'279. See for example Aborigines Protection Society, Tribes of the Amaron
Basin in Brazil 1972, (1973) ° ‘ ’ o

280. Inter-American Commission on Human Rights Piez anos de actividades,
1973 at p.27, cited in United Nations, Working Group on Indigenous
Populations, Review of Developments Pertaining to the Promotion and
Protection of Human Rights and Fundamental Freedoms of Indigenous
Populations (1983), U.N. Doc.No.E/CN.4/Sub.2/AC.4/1983/4 at pp.2-3

281. For a history of the problems of the Ache or Guajaki tribes of
Paraguay see M.Sardi, "The Present Situation of the Indians of
Paraguay", pp.173-217, world cCouncil of Churches, Situation of the
Indian 1n Spouth America (1972)

282. Inter-American Commission on Human Rights, Resolution on Case 1802,
cited at United Nations, op.cit. note 277 at pp.3-4 -

2283. ibid

284. Inter-American Commission on Human Rights, Resolution concerning the
\ report of the situation of human rights in Guatamala, cited in
5 United Nations, op.cit. note 277 at p.6 7

. 285. Inter-American Commission ©On Human Rights, Resolution on the
- - situation of human rights 1in Columbia, 1981, cited in United

Nations, Op.—élt. note 274 at p.13 f ™
- i
286. 1b1d at p.14. See also A.Ramos and K.Taylor, The Yonoama in Brazil ~
: 1979, (1979, International Working Group for Indigenous Affairs,
Document 37) ° X
287. United Nations, op.cit. note 277 at p.l10 .
7
288. Convention of Patcuaro. Text at A.Peasless, International Government
Organizations, vol.1l (lst ed. 1956) at pp.631-639
289. 1b1d ’
290. ibid, Article 4 ‘ AL
29). uUnited Nations, op.cit. note 280 - i\
292. convention of Patcuaro, Article 2(3) -
- * =
] /
‘ 293. Inter-American Cogﬁetﬁce, Montevideo,h 1933, Resolution XCII,
"Conference on/Indian Life" cited at C.Fenwick, The Organization of
American States (1963) at p. 459.
o T
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294,
295,
296.
297.

298.

7299,

< 300.

301.

303.

304.

&
-United Rations, nop.cit. “btez\g77 at p.9 R
ib1d at p.18 - . \ - .
1b1d
1bid "

See: I.Brownlle, "Humanitarian Intervention” in J.Moore (ed.), Law
M.Gan)J1 ‘Interna_tlona’l Protection of Human Rights (1962) at p.16l

H.verz1jl, 1International Law 1n Historical Perspective (1972) at
pp.178-88

\

M.Sornarajah, "Internal Colonialism and Humapatarian Intervention”
(1981) 1l:1 Ga.J.Int'l. & Comp.L. 45 o

For a discussion of the protection of minority nghts\under the
League of Nations see:

C.A.Macartney, "League of Nations Protection of Minority Rights™ at
E.Luard (ed.), The International Protection of Human Rights (1967)
pp.27-37 - T
J.B.Kelly, "National Mincrities 1in International Law" (1973) 3 3,
Int'l L. & Policy 253 at pp.255-263

.J.¥erz1i)l, op.cit. note 298 at pp.188-200

L.Sohn and T.Buergenthal, International Protection of Human Rights

(1973) at pp.213-325. -
i

For judidical discussibns of the effect and meaning of the terms of

the treaties and declarations on minority protections see:

Access to German Minority Schools 1in Upper Silesia (1931) P.C.I.J.

Ser A/B, N0.40

Minorities 1n Upper Silesia (Minority Schools) (1928) P.C.I.J. Ser.

A, No.15

Minority Schools in Albania (1935 P.C.1.J. Ser. A/B, No.64

Treaties dealt with Poland, Yugoslavia, Czechoslovakia, Roumania,
Greece, Austria, Bulgaria, Hungary, Turkey, and Germany-Poland
{Upper Silesia). General Declarations vere made before the Gouncil
of the League of Nations by Albania, Estonia, Latvia, and Lithuania.
A Special Declaration was made by Finland. See sohn and Buergenthal,
supra at pp.213-214

League of Nations, "Report of the Committee of Three (Japan, Spain,
and the United Kingdom) pursuant ‘to Resolution ©f 7 March 1929,
League of Nations Official Journal, Special Suppl.No.37 (1929},
cited at Sohn and Buergenthal, op.cit. note 300 at pp.216-217

v

R.veatch, Canada and the League of Nations (1975, at pp.91-100

E.Lane,"naé’s Killings by Governments: Lawful 1n the World - Legal
Order~ (1979) 12 Imt'l.L. & Politics 239 and C.Bassiouml,
“International Law and the HOlocaust”™ (19793} 9 Cal.W.Int'1.L.J. 202
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305.

306.
307.

308.

309.

310.

311.

3127

313,

314.

315.

316.

317.
31s.

318.

Convention on the Prevention and Punishment of the Crime of
Genocide. Opened for signature by General Assembly Resolution 260A
(I1T) of 9 December 1948 and entered into force 12 January 1951.
Full text at Human Rights Docs. .

Bassioum1, op.cit.note 304, at p.272
i1bid at pp.273-274 : ’

G.Margandant,"Official Mexican Attitudes towards the Indians: An
Historical Essay”, (1980) 54 Tul.L.Rev. 964.

For example, the Royal Letters of Brazil 1in 1808 and 1809 allowed
militia to capture Indians in war and hold them as slaves for 15
years: C.de Arau)o Moreira Neto, “Some Data Concerning the Recent
History of the Kaingang -Indians”, pp.329-333, world Council of
Churches, The Situation of the Indian 1in South America (1972) ‘

United Nations, Report on Slavery and Add. 1-5, (1966), Special
Rapporteur Z.Mustafed, U.N.Doc.No. E/4168 at p.72

In 1949 the Secretary-General of the United Nations established an
Ad Hoc Committee on Slavery whose report described various forms of
labour of semi-feudal <character sti1ll i1n existence at that time 1in
the Americas, cited at |

United Nations, Study of the Problem of Discrimination Against
Indigenous Populations Chapter I (198l), Special Rapporteur José
Martinez Cobo, U.N.Doc. NO. E/CN.4/Sub.2/476/Add.4 at p.8

1bid, at p.23 A

Snab

1bid, at p.24. See also, M.Munzel, “"The Manhunts: Ache 1Indians 1in
Paraguay”, at W.Veenhoven (ed.:, Case Studies on Human Rights and
Fundamental Freedoms (1976)

2

United Nations, op.cit. note 311 at pp.55-56 and 112-113. Ecuador
passed aws in 1918 to abolish debt-bondage but serf-like practices
in rural areas were not outlawed until 1964. LilKkewvlise 1n Peru
legislation tc end cdntracts vhereby the use of land was granted
subject to the perforrance of labour was not introduced until 1964.

Charter cf the United Kations. Text at Sohn, op.cit.note 237

International Court of Justice, cited at N.Lerner, he United
L, —— ————
Fations Convention on the Elimination of All Forms of Racial

Discrirination 1980,

Prearble to Discrimination (Erployment and Occupation) Convention.
Text at Human R.ghts Docs.

I.L.0. Conventiorn No.ll1l- adopted 25 June 1958 by General Conference
of I.L.C. at 1ts 42nd Session. Text at Human Rights Docs. . '

¢

1bi1d, Article %

Page 253



PRI

"
s ,xvﬂiﬁ.i

320,

321.

322.

323.

324.

325.
326.
327.

328.
329.
330.

331.

332.

333.

334.

33s.

_336.

337,

Preamble to UNESCO Convention Against Discrimination 1in Education
adopted by General Conference of UNESCO of 14 Dec. 1960. Text at
Human Rights Docs.

ibid.

United Rations Declaration on the Elimination of All Forms of Racial
Discrimination proclaimed by General Assembly on 20 Nov. 1963 by
Res. 1904 (XVIII). Text at Human Rights Docs. )

Internati1onal Convention on the Elimination of All Forms of Racial

Discrimination opened for signature by General Assembly Res. 2106A

{XX) of 21 Dec. 1965 and entered into force on 4 Jan. 1969. Text -at
Human Rights Docs. * ~

UNESCO Declaration on Race and Racial Prejudice, adopted unanimously-
and by acclamation by the General Conference of UNESCO 1in Paris at
20th Session on 27 Nov.78. Text at Lerner, op.cit.note 316

United Naticns, op.cit. note 280, at p.23

%

1bid, at p.24
ibid, at p.24, footnote 94

Declaration of the World Conference to Combat Racism and Racial
Discrimination (14-25 Aug.l1978); Declarative Part Article 20.
Partial text at United Nations, op.cit. note 311, at pp.31-32

ibid, Programme of Action, Article 7

o

1b1d, Declarative Part, Article 21
1bid, Programme of Action, Article 8 ’

International Covenant o©n Civil and Political Rights. Adopted and
opened for signature, ratificiation, and accession by General
Assembly Res. 2200 A(XXI: of 16 Dec. 1966, Entered i1nto force on 23
Mar. 1976.Text at Human Rights Docs. -

L.Sohn "The Rights of Minorities" 6 pp.270-289, at L.Henkins (ed.},
The International Bill of Rights- Covenant on Civil and Political
Rights (1981) ‘

United Rations, Sub-Commission fOor Prevention of Discrirination and
Protection of Minorities, Study of the Rights of Persons Belonging
to Ethnic, Religious, and Linquistic Minoraities (1979), Special
Rapporteur F.Capotorl, U.N.Doc.No. E/CK.4/Sub.2/ 364/Rev.l at p.6

ibid, at p.7
ibad, at p.35

ib1d, at p.36
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iy 339.
340.

341.

. 342,

345.

346.

ey

. 347.
“57‘¥"

338. United Bations, Human Rights Committee, "Views of the Human Rights

Committee Under Article 5(4) of the Optional Protocol to the
International Covenant on Civil and Poltical Rights <Concerning
Communication Ro.R 6/24" [1982] 1 C.N.L.R. 11 at pp.12-13

See Canada's response which noted that efforts were being made to
amend the legislation which creates the discrimination. United
Nations, Human Rights Comrittee, Respornse dated 6 June 1983 of the
Government of Canada to the views adopted by the Human Rights
Committee on 30 July 1981 concerning Communication No. 24/1877
Sandra Lovelace Annex XXXI Report of Human Rights Corrittee General
Assembly Cfficia. kecords. 38th Session (1983 U.N.Doc. A/3B, 40

For a discussion ©f the decision see Anne Bayefsky, "The Human

Rights Cormittee &and the Zase ©f Sandra Lovelace" [1982] Canadian
Yearbook of Intern.L. 244. For & recent discussion of the issue see
Douglas Sanders “Indian Status. A Women's Issue Or An Indian

Issue?”, [1984] 3 C.N.L.R. 30.
Indian Act, R.S.C. 1970, ¢.1-6, Sec.l2.1:1(b)
United Rations, op.cit.note 334 at p.3€

Canada, Secretary of State,6 International Covenant on Civil and
Political Rights-Report of Canada to Human Rights Committee (1979)

Canada, Secretary of State, Supplementary Report 1n Response to
Questions ©f Huran Rights Comrittee (1983)

Arbitral Award cf ¥ing =f Spain {1960) I.C.J. Reports at p.213;
Terple Case 1962 1.C.>. Feports at p.32

. Eastern Greenlanc Zase 1933 P.C.I.J. Ser.A/B, K0.53

Buclear Tes!s (Austraiia and Newv Zea.and v.France) {1977} 1.cC.3J.
Reports . _
.

e

o
1.Brownlie, Principles ci{ International Law,6 :3rd edition 1979) at
p.€38. See also dissenting cpinion of Judge Spender in Temple Case
op.cit. note 343 &t p.l43

Declaration on Principles of International <Cultural Cooperation
proclaimec by General Conference of UNESCO 1in 1966. Text at Human
Rights Docs. .
United Natr:ons, Use of the terms ‘declaration’' and 'recommendation’,
(1962, U.K.Doc. E,CR.4/L.€10, para.4. In a memorandur dated 2 April
1962 the Cffice of Legal Affairs of the <United Nations Secretariat
noted .

"...1n vievw 0of the greater sOlemnity and significance of a
‘declaration’ 1t ray be considered to 1rpart, on behal! of the organ
adopting :t, a strong expectation that Mermbers ©f the international
community will abide by 1t. <Consequently, 1in so far as the
expectation 1s gradually justified by State practice, a declaration
may be custor become recognized as laying down rules binding on
states.”
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351.

3s52.

353.

354,

355.

356.

357.

358.

359.

360.

3¢6l.
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.

Declaration on Principles of International Cultural Cooperation
proclaimed by General Conference of UNESCO 1in 1966. Text at Human
Rights Docs.

Universal Declaration of Human Rights proclaimed by the General
Assembly as Res.217 A(III) of ¥ Dec. 1948: Article 27. Text at
Human Rights Docs,

International Covenant on Economic, Social and Cultural Rights,
adopted and opened for signature, ratification, and accession by
General Assembly Res.2200 A(XXI) of 16 December 1966. Text at Human
Rights Docs.

United Nations, UNESCO, Final Report on the Intergovernmental
Conference on Institutional, Administrative and Financial Aspects of
Cultural Policies, Venice, 1970, (1970) cited at United Nations,
op.cit. note 311, at p.36.

For a discussion of the obligations on states to accord equal rights
to cultural development for indigenous minorities see United
Nations, Study of the Problem of Discrimination Against Indigenous
Populations, Chapter Xv (1983), Special Rapporteur José Martinez
Cobo, U.N.Doc.No. E/CN.4/Sub.2/1983/Add.3

United Nations, UNESCO, Doc. SHC/EUROCULT/]1, para.7. For &
discussion of the view of culture as an i1ndividual and collective
human right see UNESCO, Cultural Rights as Human Rights, (1970),
Doc. SHC.68/XIX.3/A

United Nations, op.cit.note 334, at p.36

International Labour Organization, "First Session of I.L.O.
Committee cf Experts on Indigenous Labour"” (1951) LXIv:1
International Labour Review 61 at p.6l

International Labour Organization, International Labour Office
Studies and Reports: No.35 Indigenous Pedples (1953) at p.588

1.L.0. Convention 107 <Concerning the Protection and Integration of
Indigenous and other Tribal and Semi-tribal Populations 1in
Independent Countries, presented to and adopted by the Governing
Body at the 40th Session of 5 June 1957. Text at G.Bennett,
Aboriginal Rights 1n International Law (1978, Occasional Paper
No.37, Royal Anthropological Soclety)

%

1bid, Article 1l(1l}(b)

Bennett, op.cit. 356, at pp.16-17

’
United Nations, op.cit note 351
1bid, at p.26

1bid, at p.27 citing United Nations, (1950), U.N.Doc.NO. E/1619
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363.

364.

365.

366.
367.

368.

369.

370.

371.

372.
373.

374.

375.

376.

377.

378.

v

United Kations, Economic and Social <Council, Report of the Economic
and Social Council - Protection of Human Rights lin Chile (1978),
U.N.Doc. No. A/33/46 at para.689

ibtd, at para. 685-727

United Nations, General Assembly, Official Records: 33th Session, .
Supp.No.45, (1979), U.N.Doc.No. A/35/45 at pp.159-61

United Nations, General Assembly, Official Records: 35th Session,
Supp.No.46, (1980), U.N.Doc.Ko. A/34,/46 at pp.192-193

1ibid
United Nations, op.cit. note 280, at p.l15

Unlted\Nations, General Assembly, Official Records: 35th Session,
Supp.No. 48, (198l1), U.N.Doc.Ro. A/35/48 at pp.203-4

€re

¥
United Nations, Economic and Social Council Report of the Economic
and Social Council- Protection of Human Rights in Chile, (1980),
U.N.DOC.NOo. A/35/522 at para.422

United Nations, op.cit. note 368 at p.202 (Bolivia) and p.206 (El
Salvador)

United Nations, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Study of the Problem of Discrimination
Against Indigenous Populations Chapter I Special Rapporteur Jose
Martinez Cobo (1981) U.N.Doc. E/CN.4/Sub.2/476/Add.4 at p.12

1bid ~
1bid at p.12. ECOSOC Resolution 1589(L) of 21 May 1971.
United Nations, Study of the Problem of Discrimination Against

Indigenous Populations, Chapter IV (1981}, Special Rapporteur José
Martinez Cobo, U.N.Doc. No. E/CN.4/Sub.2/476/Add.5, at para.6l9

United Nations, op.cit. note 371, at p.13
1bid, at pp.15-17

United Nations, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Report of the Working Group on Indigenous
Populations on its First Session (1982), Chairman-Rapporteur Asbjorn
Eide, U.N.DOC.No. E/CN.4/Sub.2/1982/33 at para.l.

United Nations, Sub-~Commission on Prevention of Discrimination and
Protection of Minorities, Report of the Working Group on Indigenous
Populations on its Second Session, (1983), cChairman-Rapporteur
Asbjorn Eide, U.N.Doc. EfCR.4,/Sub.2/1983/22.

The most recent report deals with the third session of the Working
Group, now under the chairmanship of Mrs.Erica-Irene A.Daes. See
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379,

380.

38l.

382.

383.

United Nations, Working Group on Indigenous Populations, Report of
the working Group on Indigencus Populations on its Third Session,

\(1984), Chairman-Rapporteur  Mrs.Erica-Irene A.Daes, U,N.Doc.

E/CN.4/Sub.2/1984/20
1bid, at para.121-124

See for example United Nations, Doc. E/CN.4/Sub.2/AC.4/1983/3 and
E/CN.4/Sub.2/AC,4/1983/5 (May 1983). ' This 1s also true for States
which deny that Article 27 applies to their situations. Government
denials of the existence of minorities have drawn surprise from
Committee members. TWO examples are India and Gambia which, in the
1984 consideration of their State Reports, denied that they
possessed any majority, and therefore they had no rmlnorities. The
Committee's assumption that Article 27 did apply to their situations
suggests that 1t could apply to any group 1in a non-dominant
position, rather than only those which are numerically inferior to a
majority. United HNations, Human Rights Committee, Report of the
Human Rights <Committee. Official Records 39th Session (1984)
U.N.Doc.No. A, 39/40

United Nations, General Assembly, Report of Human Rights Committee,
GA: Official Records 34th Session, Supp.No. 40, (1980), U.N.Doc.No.
A/34/40 at paras.92 and 106

United Rations, Human Rights Committee, Report of the Huyman Rights
committee, GA: Official Records, 35th Session, Supp.No.40, (1980),
U.K.Doc.No. A,35/40/ at para.293

For the comments of the Comrittee with respect to the 1Indian and
Gambian reports that they had no rminorities see United Nations,
Human Rights Corrittee, Annual Report of the Human Rights Committee:
GA Official Records: 39th Session (1984 U.N.Doc.No. A/39/40

P
A.Casseée, “The Self-Determination of Peoples”, pp.92 -113, at
p-112, at Henkins, op.cit.note 333.

For further arguements on a brcad application of self-determination
see:

A.Cassese, "Political Self-determination - O0ld Concepts and New
Developments”, at p.137, A.Cassese (ed.), UR Law/Fundamental Rights,
{1979) and,

“The Helsink Declaration and Self-determination”, at
p-83, T.Buergenthal (ed.), Human Rights, International Law, and the
Helsinkl Accard, (1977)

A broad view of self-deterrination, and particularly the one
proposed by Professor Cassese, has been severely criticized by more
“"traditional” jurists who define it 1in terrs of state sovereignty
and the anti-colonial struggle. See for example the East German
jurist Bernhard Graefrath's critique of Professor Cassese:
B.Graefrath, "A Necessary Dispute on the Contents of the Peoples'’
Right to Self-Determinaton: Rejection of an 0ld Concept in a New
Guise” (1981) 1,81 Bulletin - GDR Committee for Human Rights 1l
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385.
386.
387.

388.

389.

,/, N

United NRations, Human Rights Committee, Report of Human Rights
Committee, GA Official Records: 39th Session (1984) U.N.Doc. A/39/40
at para.204 and 205

1bid, at para.l00 N
ibaid
ibid, at para.ll9

United Nations, Human Rights Committee, Decision of the Human Rights

Committee under the Optional Protocol to the International Covenant .
on Civil and Political Rights (22nd Session) concerning --
Communication No.78/1980 A.D. v. Canada at para. 2.1-2.2, Appendix
XVI Report of the Human Rights Committee: GA Official Records: 39th
Session (1984) U.N.Doc.No. A/39/40

ibi1d, at para.8.2. One Committee member, Mr.ROger Errera of France,
submitted an individual opinion and felt that the Communication
raised 1ssues which he felt should have been addressed by the
Committee:

"...(l) Does the right of "all peoples" to "self-determination”
as enunciated 1n Article 1, paragraphl, of the Covenant

constitute of "of the rights set forth in the Covenant™ in
accordance with the terms of article 1 of the Optional Protocol?

(2} If 1t does, may 1ts violation by a State party which has
acceded to the Optional Protocol be the subject of a
commiunication from individuals?

(3) Do the Migmaq constitute a "people" within the meaning of the
above-mentioned provisions of Article 1, paragraph 1, of the

~ Covenant?"

390.

391.

392.

(1bid, at Appendix - Individual Opinion)

~

He felt himself unable to endorse the opinion of the Committee for
their failure to answer what he termed as "fundamental"” questions on
the interpretation of both Article 1 of the Covenant and Article 1
of the Optional Protocol relating to individual communications.

United Nations, Human Rights Committee, Report of the Human Rights.
Committee, GA:D0fficral Records 34th Session (1980) U.N.Doc.No.
A/34,/40 at para. 352

United Rations, Human Rights Committee, Report of Human Rights
Commitee, GA: Official Records, 38th Session, Suppl.No.40, (1983},
U.N.Doc. No. A/38/430 at para.80

United Nations, supra, (Surinam, Costa Rica, Columbia, and Mexico),
United Nations,” op.cit. note 382, at para.289 (Peru), and United
Nations, Human Rights Committee, Report of Human Rights Committee,
GA official Records: 39th Session (1984) U.N.Doc. A/39/40 at
para.42] (Panama)
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394,

395.

United Nations, ibid, (1984) U.N.Doc.A/39/40 at para.8l,

Canada, Secretary of State, Supplementary Béport of Canada on the

and Political Rights 1n Response to Questions . Posed by the Human
Rights Committee 1in March 1980 (March 1983), at p.9%4

’

1b1d, at p.102. See the description of Canadian government policies
towards the native peoples found at pp.94-104 of the Supplementary
Report.

L

396> \United Nations, Committee on' the Elimination  of Racial

397.

398.

© 399.

400.

401.

402.

403.

404.

405.

Df&c£1m1natlon, Report of the CERD, GA: Official Records, 33rd
Sess1on, Supp.No.18, (1978), U.N.Doc. A/33/18, at para.128-133

e

1b1d, at para.218. Uruguay-provided no information on 1ts Indian
population and explained that 1t was ““‘-\\\\\

"...because there did not existr 1in that countsy_ an 1ndigenous
population as such: rather, that population had become completely
integrated into the general population of Uruguay.." \‘\\\\\

ibi1d, at para.246 \\\\

ib1d, at para.300. The Committee asked Brazll's representative
"...what steps had been taken to prevent the arrival of modern
civilization from disrupting the life of the Indians and exposing
them to epidemics and diseases.” s

United Nations, Committee on the Elimination of Racial
Discrimination, Report of the CERD. GA:0fficial Records, 34th
Session. Supp.No.18,. (1979), U.N.Doc. A/34/18 at para.80.

"The Commitee noted with satisfaction that considerable effort was
being made to promote respect for human rights, to protect the
cultural heritage of minorities and to improve the conditions and
standards of living of the indigenous populations.’

ibid, at para.l66

United Nations, Committee  on the Elimination of Racial

Discrimination, Report of the CERD, GA:0ffigial Records, 35th
Session, Supp.No.18, (1980), /U.N.Doc.No. A/35/38, at para.270

United Nations, Committ ex on the Elimination of Racial

Discrimination, Report of| the CERD, GA:0fficial Records, 36th. .

Session, Supp.No.lB, (1981)] U.N.Doc.No. A/3§;I§, at para.262
to

~ '
United Nations, Committee on thg/ Elimination of Racial -

Discrimination, Report of the CERD, GA:Official Records, 37th
Session, Supp.No.18, (19B2), U.N.Do¢.No. A/37/18, at paras.206 and
211 ’

Canada, /Secretary of State, International ' Conventiofi on the
Elimination of All Forms of Racial Discrimination - First Report of

Canada (1971), at pp.18-19
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406. Canada, Secretary of sState, International Covention\ on the
Elimination of All Forms of Racial Discrimination - Fourth Report of
Canada (1978), at p.24.

It is interesting to note that in the Sixth Report of Canad& filed
in December 1982 the discussion of Federal government policies was
very limited, and the report concentrated on provincial policies and
programs. The detailed discussions of Federal policies for natives
found i1n the earlier reports are not found 1n the Sixth Report,
although provincial programs to aid them are discussed. Canada,
. Secretary of State, International Convention on the Elimination of
All Forms of Racial Discrimination - Sixth Report of Canada (1982)

407. For a discussion ©Of specific claims to self-determination by
Canada's native groups see D.Sanders, "Prior Claims: Aboraiginal
People 1in the Constitution of Canada"” 1in 1Institute of Canadian
Affairs (ed.), Canada and the New Constitution (1981)

See, for example, Native Indian Brotherhood, Universal Declaration
of Aboriginal Nations (1980) which states:

"{1) We are nations. We have always been nations.

{2) As nations, we .have inherent rights which have never been given

up.

(3) We have the right to our own forms of government. - ¢
(4) We have the right to determine our own citizens. T
{5) We have the right to self-determination T

(6) We wish to remain within Canada, but within a revised
Constitutional framework." -

or general and theoretical discussions of self-determination and
1nﬁ€?€ﬂt\§§1f government for the natives of North America see:
-E.P.Mendes and—P.Bendin, The New Canadian Charter of Rights,
International Law, anﬁ\‘bcrt§+nalﬁ§elf -determination: A Proposal for
a New Direction, {unpublished paper, 19BIV———_

-J.Andress and J.Falkowskl, "Self-Determination: Indians-and- the -
United Nations- The Anomolous Status of America's 'Domestic
Dependent Nations'" (1980) 8 American Indian L.Rev. 97

-L.C.Green, "Aboriginal Rights or Vested Rights?" (1974) 22:6
Chitty's L.J. 219

-J.Clinebell and J.Thompson, "Sovereignty and Self-determination:
The Rights of Native Americans under Internaticnal Law" (1971) 27
Buffalo L.R. 669 -
-R.Barsh,"Indigenous North America and Contemporary International
Law"(1983) 62 oOregon L.R. 73. L

Even within the Canadian context, with i1ts tradition of bilingual
institutions, some linguistic minorities seek "separate but equal
political, social and cultural institutions for the francophone and
anglophone communities": see "N.B. Francophones want,a new 'social
contract'", June 1,1984, The Gazette, Montreal, p.B-12. For an
extensive discussion of the historical and legal basis for Canadian
bilingualism _see: C.Sheppard, The Law of Languages 1n Canada (1971)

For a non-Canadian example see the Australian case 1n vhich an
‘aborigine argued-for the continued existence of the 'aboriginal

b
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nation' and unsuccessfully sued the Commonwealth of Australia for
the impropriety of Captain Cook's declaration in 1770 of British
sovereignty over the territorium nullius of Australia. The statement
of claim included these points:
" 4A From time 1mmemorial prior to 1770 the aboriginal nation had
enjoyed exclusive sovereignty over the whole of the Continent... ‘

7A The whole of...Australia was held by the said aboriginal
nation from time 1immemorial for the use and benefit of all members
of the said nation and particular proprietary possessor and
usufructary rights 1n no way derogated from the sovereignty of the
said aboriginal nation.... .

11A The aboriginal people being as aforesaid a nation from time
immemor:al to the present day were and are entitled to the quiet
enjoyment of their rights, privileges, 1interests, claims and
entitlements in relation to lands....and were entitled not to be
dispossesed thereof without bilaterial treaty, lawful compensation
and/or lawful international intervention".
Coe v. Commonwealth of Australia and other (1980) 24 A.L.R. 118 (HC)

FOr a sllghtl; different perspective see Scandinavian writers who
deal with the concerns of Sami (Lapp) and 1linguistic minoritles 1n
that region:

T.Modeen, "The Small Nations of the North: Similarities and

Peculiarities” (1982) 51 Nordisk tiddskrift for 1nternational
ret.og jus gentium 8
E.Gayim, "The United Nations Law on Self-determination and

Indigenous Peoples” (1982) 51 Nordisktiddskrift for interntional
ret.og jus gentium 53.

For a summary of claims to self-detetmination being presented by
indigenous organizations in international fora see: United Nations,
U.N.Doc.No. E/CN.4/5ub.2/1982/33, at pp.45-53, United Nations,
U.N.Doc.No. E/CN.4/Sub.2/1983/22, at pp.12-14, and U.N.DOC.NO.
E/CN.4/5ub.2/1984/20 P

R.White, "Self-determination: Time for a Reassessment?" (1980) 28
Netherlands International L.R. 147

S.Sinha, “Self-determination 1n International Law and 1its
applicability to the Baltic Peoples", at pp.256-283, A.Sprudz (ed.),
Res Baltica (1968)

J.Collins, "Self-determination in International Law: The
Palestinians" (1980) 12 Case W.Res.J.Int.L 137

B.Meissner , "The Right of Self-Determination after Helsinki and its
Significance for the Baltic 'Nations”, (198l) 13 Case W.Res.J.Int.L
375

Y.Dinstein, "Collective Human Rights 0f Peoples and Minorities”,
(1976) 25 1nt.and Comp.Law.Q 102

J.Claydon, "Internationally Uprooted People and the Transnational
Protection of Minority Cultures”, (1978) 24 New York School L.R.
125 .

P.Thornberry, "Is there a Phoenix in the Ashes?- International Law
and Minority Rights", (1980) 15 Tex. Int.lLaw J. 421

7

Charter of the United Natiens, Article 55
For a discussion of the relationship between human rights and
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international order see M.McDougal, H.Laswell, and L.Chen, Human
- Rights and World Public Order, (1980)

410. United Nations, General Assembly, Official Records, 6th Session, 3rd
Committee, 387th Meeting, (1952), U.N.Doc. No. A/C.3/5R.397, at p.
299. See the United States amendment at A/C.3/L.204/Rev.l and Soviet
Union's amendment at A/C.3/L/206.

411. United Nations, 1bid, p.299-300

412, United Nations, General Assembly, Official Records, 6th Session, 3rd
Committee, 399th Meeting, (1952), U.N.poc. NOo.A/C.3/SR.398, at p.
311 :

413. United Nations, 1bid, at p.313

- - 414. United Nations, The Raght to Self-Determination (1981), Special
Rapporteur Antonio Cristescu, U.N.Doc.No. E/CN.4/Sub.2/404/Rev.l at
- para.220

; 415. Ab1d, para.22l

416, "canadian Practice in International Law,b1979" [1980]
Can.¥Ybk.Int'l.L. 326.

For an overview of the role played by Canada in the human rights
programme of the United Nations see J.P.Humphrey, "The Role of
Canada 1n the United Nations Program for the Promotion of Human
Rights” ,at pp.612-619, R.St.J.Macdonald, &.Morris, and D.Johnstop
(eds.) Canadian Perspectives on International Law and Organization,
(1974}

417. "...The recognition of the principle in a certain number of treaties
cannot be considered as sufficient to be put upon the same footing
as a positive rule of the Law of Nations. Positive international law
does not recognize the right of national groups, as such, to
separate themselves from the State of which they form part by the
simple expression of the right, any more than 1t recognizes the
right of other States to claim such a separation.”

League of Nations, Judicial Committee, Leaque of Nations Official
Journal  No.3 (1920), at p.5

418. See E.Suzuki, "Self-determination and World Public Order: Community

Response to Territorial Separation", Virginia J.Inter.L. Vol.16:4
at p.779 (1976), L
V.Nanda, "Self-determination under International Law: Validity of
Claims to Secede", Case W.Res.J.Inter.L. Vo0l.13:257 (1981),

! C.Johnson, "Towards Self-determination-A Reappraisal as Reflected 1in
the Declaration on Friendly Relations,"” Ga.J.Ccomp.and Inter.L.
vol.3:145 (1973), and ,
S.Calogeropoulos-Stratis, Le Droit des peuples a disposer
d'eux-fémes, (1973) < w

N

- See the comments of R.Emerson,
| « "If the right of secession 1s eliminated and the maintenance of the
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- territorial integrity of a state takes prigrity/ over the claims of
'peoples' to establish their own separate \tdentity, the room left
for self-determination in the sense of the a tginﬂent of i1ndependent
statehood 1s very slight, with the great current exception Qf

\ decolonization.” (at "Self-Determinafion" (1971) 65 Am.J.Inter.L.
459 ' '

419. "with regard to the preservation of territorial integrity of the
State 1n relation to implementation of the right of peoples to

. self-determination, both the Declaration on the Granting of
Independence to Colonial Countries and Peoples and Declaration on
N Principles of International Law concerning Friendly Relations and

Co-operation among States (General Assembly resolutions 1514 (XV),
para.6, and 2625 (XXV) assert 1n strong terms the need to respect
and preserve that integrity. Where the territorial integrity of a
State 1s 1nvolved, the right to self-determination does not 1n
principle apply. This 1s the assertion of the greatest importance,
which determines the attitude of the United, Nations on the
subject..." e e
(At para.B89; United Nations, Sub-Commission on Prevention of’
Discrimination -and' Protection of ‘Minorities, The Right to
Self-Determinations Imglementatlbn 9£ Unitred  Nations Resolut:ions
{1980) by Héctor Gros Espiell U.N.Doc.No. E/CN.4/Sub.2/405/Rev.1

1

e
« See also the Declaration of Judge Singh 1n the Western Sahara Case
[1975] 1.C.J. Reports, at p.80 which makes reference to territorial
integrity. ’

The priority given 1in the discussion of this thesls to territorial

integrity 1s because 1t 1s 1ntended to concentrate on the

bR to relationship between a state and any of 1ts components which might
— ,clélm some form of self-determination as secession. In terms of

;;’/'{ international law and practice, there are certainly other principles

e to be considered, such as non-intervention by one State in the
o domestic affairs of another State, The principle of
non-intervention, as expressed 1n the United Nations Charter, has

been reiterated on many occasions by the United Nations in relation

to self-determination. (see United Nations,, supra) The author, when

. discussing some form of self-determination for the components of a
. state 1n relation to territorial integrity, does not address the

.. pranciple of non-intervention since 1t is an inter-state matter.
Perhaps naively the author does not consider the question of
autonomy for minorities 1in terms of 1inter-state,. but rather

intra-state, affairs. (

420. "The express acceptance 1in [Declaration on the Granting of
Independence to <Colonial Countries and Peoples and Declaration on
Principles of International Law Concerning Friendly Relations and
Co-operation among States] of the principles of national unity and
territorial integrity of the State 1implies non-recognition of the
right of secession. The right of peoples to self-determination, as
it emerges from the United Nations system, exists for peoples under
colonial and alien domination, that 1s to say, who are not living
under the legal form of a State. The right to secession f{rom an.
exisiting State Member of the United Nations does not exist as such

[
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422.
‘423,

424,

425,

426.

427.

428.

429.

430.

431.

432.

in the instruments or in the practice followed by the Organization,
since to seek to invoke it i1in order to disrupt the national unity
and the, terraitorial integrity of a State would be a misapplication
of the principle of self-determination contrary to’ the purposes of
the Char?er." %

(At para.90, 1ibid)

.See also Declaration on Friendly Relations Among States in

Accordance with the Charter of the United Nations, adopted by the
General Asembly in 1970 on the 25th Anniversary of the United
Nations. Text at L.Buchheit,6 Secession - The " Legitimacy of
Self-befermination (1979) i

L.Buchheit, Secession - The Legitimacy of Self-Determination (1979)
at p.14. See also the use of the term "internal" self-deterination
to mean the ability of all portions of a societ¥ to participate in
the political and constitutional system by L.C.Green, "Aboriginal
Populations, International Law, and the Canadian Charter of Rights
and Freedoms" (1983) 61 Can.Bar Rev. 339 at p.342 et seq.

3

Suzuki, op.cit.note 418, at p.779
ibid . . -

o
H.Nlebur, Political Violence: The Behaviordl Process .(1969) at
p.100, cited by Suzuki, op.cit. note 418, at p.789

R.Friedlander, "Proposed <Criteria for Testing the validity of
Self-determination as 1t Applies ‘' to Disaffected Minorities", (1977)
25:10 Chitty's Law J. 335 '

See notes 249 and 250

Un1§ea Nations, Commission o’ Human R1ght§, Report of the Commission
on Human Rights, G.A.Official Records 35th Session, Supp.40, (1980),
U.N.Doc. NO.A/35/40 at para.25%9

Canada, Secretary of State, International Covenant on Civil and
Political Rights: Report of Canada to Human Rights Committee, (1979)

Declaration on Friendly Relations Among States in Accordance with
the Charter of the United Nations, adopted by the General Assembly
in 1970 on the 25th Anniversary of the United Nations. Text at
L.Buchheit, Secession - The Legitimacy of Self-Determination, (1978)

D.J.Djonovich (ed.), United Nations Declarations: Series I -
Resolutions Adopted by The General Assembly, volume VIII (1960-2),
(1974)

1bid, volume IX (1962-3), (1974)

United RNations, General Assembly, Official Records: 6th Special
Session, Suppl.No.l, (1974), U.K.Doc.No. A/9559
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434.

435.

' 436.

437.

438.

439.

440.
441.
4542.

443.

444 .

445,
446.
447.

448.

449,

See Human Rights Docs. . ¢

' : - TR
United Nations, General Assembly, off&cial Records: 2Bth Session,
Supp<Rg. 30, (1974),U.N.Doc. No. A/9030, It reiterated the points
made DBy ~General Assembly Resolution 3026A (XXVII) of 18 December

1972

-

United BKations, United Nations ©Educational, Social and Cultural
Organization, Human Rights and scientifit and Technological
Development, (1973), U.N.Doc. No.A/9227, at p.1lI ~

Canada, Secretary of State, International C(Covenant on Civil and
Political Rights: Report of Canada 1o Human Rights Committee (1979}
at pp. 107-108

Proclaimed at General Conference of UNESCO on 4 Nov. 1966. Text at
Human Rights Docs.

7
United Nations, General Assembly, Res.3148 (XXVIII) "Preservation -
and Further Development of Cultural vVvalues", of 14 December 1973,
General Assembly: Official Records, 28th Session,6 Supp.Fo.30, (1974,
U.N.Doc. A/9030, See als0 Res. 3026A (XXVIII) of 1B December 1972 on
the same subject. These principles vwere repeated and updated 1in
Res.31/39 of 30 Nov.76 of the same title.

League of Nations, League of Nations Officral Journal, Ko.3 (1920},
at p.5

[1966] 1.C.J. Reportes at pp.464-465 .
[1971] 1.Cc.J. Reports :
1bid i ,
[1975] 1.C.J. Reports at pp.103-104.

Also see the comments of the 1I1.C.J. wvhich suggest that
self-determination has achieved the status of a general principle of
international law: Barcelona Iraction Case [1970] 1.C.J.Reports

A.Cobban, National Self-determination, (1944) at p.102

v.Lenin, The socialist Revolution and the Right of Naions to
Self-determination, (1916), at pp.275-76, cited by B.Wells, Umited

Nations Decisions on Self-Determination, (1963) at p.5 y

V.Lenin, The Right of Nations to Self-Determination, (1951)

‘J.stalin, Marxism and the National and Colonial Question, (1951), at

p.18

am

J.Reed, Ten Days that Shook the world, (1967), at p.127

1bid
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450.

451.

453.

454.

455,

456.

457.

458.

459.

The self-determination envisioned by the socialists defined 'nation’
in a rmore restrictive and materialistic zanner than the
lipberal-democrat tradition. The Russian Bolsheviks vent even further
than other Europeans and writers 1like Stalin severely denounced
others like the Austrian Social-Democrat Otto Bauer who had
suggested that the nation vas an "aggregate of people bound i1nto a
community of character by a common fate". W.Ofuatey~-Kodjoe, The
Principles ©of Self-Determination 1n International Law, (1977} at
p.27. '

4 good example of the often romantic vision of the nation 1in 19th
cent‘%z‘y liberal-democratic writings can be found in a contemporary
source vwhich deals with the guestion -of the Québecois nation:
J.Brossard, L'accession & la souveraineté et le cas du Queéepec,
(1976, at -p.65,

"...communauté humaine, le plus souvent 1nstallée sur un méme
territolre, et qui, du fait d'une certaine unite hlstoi‘lque,
linguistique, religleuse, Ou méme eéconomique, est animée d'un
voulolr vive commun..."

Gerran writers in particular during the 19th century saw the
linguistic 1link as the essent:al elerent 1n the formation of
national consciousness. See for examplé the writings Of the German
radicial philosopher Gottfried Herder., _A.Rugo Sureda, The Evolution
of the Right of Self-determination, (1973

J.Stalin, Marxism and the National and Colonial Questions, (1936),
cited at Ofuatey-Kodjoe, op.cit. note 447.

Ofuatey-kodjoe, op.c1it., note 450, at p.27
Stalin, op.cit. note 447, at p.ll -
J.Triska, Constitutions of the Communist Party-States, (1968).

Constaitution (Fundamental Law) of the Russian Socialist Federated
Soviet Republic adopted 10 July 1918, Article 2, Chapter V.(2)

Triska, 1bid. Constitution (Fundamental Law) of the Union of Soviet
So¢ialist Republics adopted 6 July 1923, Article 2(3) and (4)

A.Blaustein and G.Flanz, Constitutions of the world, (1984).
Constitution (Fundamental Law) of the Union of Soviet Socialist
Republics adopted 4 May 1977, Article 70-72

1ibid, Article 70

For a discussion of the constitutional documents of the People's
Republic of China see Triska, op.cit.note 455 <£or earlier versions
and Blaustein and Franz, op.cit.note 457 for the most recent version
of the Constitution adopted 4 Dec. 1982.

"China's Constitution describes it as a "unitary multinational state"

and Article 4 states:

"All nationalities in the PRC are equal. The state protects the
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lawful rights and 1interests of the mainority nationalities and
upholds and develops the relationship of equality, unity and mutual
assistance among all of China's nationalities.

Discrimination against and oppression of any nationality are
prohibited; any acts that undermine the unity oOf the nationalities
or instigate their secessi0On are prohibited.

The state helps the areas inhabited by minority nationalities
speedup their economic and cultural development in accordance with
the peculiarities and needs of the different minority nationalities.

Regional autonomy 18 practiced i1n areas vhere peoples of
rinority nationality live in compact communitYes: 1n these Areas
organs of self-government established for the exercise of th; right
of autonomy. All the national autonomous areas are inalienable parts
of the PRC. \

The pewple of all nat:ionalities ahve the freedom to use and
develop their own spoken and written languages, and tO preserve Or
reform their own ways and customs.”

460. For a discussion of the Soviet Union's theory and practice with
regards to self-determination for national minorities see:
-U.0.Umojuri1ke, Self-determination "1n International Law, (1972) at
pp.161-168
-L.I.Brezhnev, Socialisr, Democracy and Human Rights (1980) at
Pp.64-69, 72-73, 160-1, and 201
-G.I.Tunkin, Theory of 1International Law, ¢1974) at pp.B,61,264
{nationality principle) and pp.7-14, 60-69 (self-determination)
-U.N.Uvachan, The Peoples 0Of the North and Thelr Road to Socialism,

{1955)
-Y.Branley and V.Kozkov, "RKational Processes 1in \\he U.S.5.R.", Races
and Peoples, (1974 3

-“M.Kim, "The Soviet People: A New Historical <Community " Races and
Peoples, (1974)
-R.KosOlopov et al. "How Ethnic Group Relations are Changing”
{1983) 34:49 Current Dlgest of soviet Press 1-6
-M.Rutkevich, "Nat:ional Groups' flass Structure Analyzed”, (198l)
33:21 Curr.Dig.Soviet Pr., 13-14)/
"Data on Non-Russians' Growing Bilingualism”,
(1981) 33:39 Curr.Dig.Soviet Pr. 12

‘For a discussion of the Chinese theory ' and practice with regards to

1norities see:

.Mi1ng, United and Equal- The Progress of China's National
Minorities, (1977) X
-JiLaleve, Tibet and the Chinese People's Republic- Report of the
International Commission of Jurists, Geneva, 1960

-J.Dreyer, "Language Planning for China's Ethnic Minorities",6 (1978)
51 Pacific Affairs 369

~P.Israeli, "The Muslim Minority in the People's Republic of China",
(1981) 21:8 Asian Survey 901

-D.McMillern, "The Urungi Military Region: Defence and Security 1in
China’'s West", (1982) 22:8 Asian Survey 705

’

.

461. See H.Carrfére d'Encausse, Decline of An Empire: The Soviet
9 Sodiralist Repuplics 1n Revolt, (1979)
-R.Conquest, The Nation Killers: The Soviet Deportation of
; N
R Page 268
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\ 467,
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‘peopke”); Indian- Child Welfare Act of 1978, s.2, 25 U.S.C. s.1901

464.
465.

466.

\ \\468.

Nationalities,6 (1970) .
-E.Goldhagen, Ethnic Minorities in the Soviet Unionji (1968)

A8

worchester v. State of Georqgia (1832) 6 Peters 515, B L.Ed. 483
{United States). See also Cherokee Nation v. State of Georgia (1831)
30 v.S8. 1, 5 Peters 1 {(United States)

B -~

A central component of United States policy towards the aboriggnal
inhabitants has been the concept of a moral and ﬁegal duty tovards
the wnatives. See Message Of President Nixon to Congress, 116
Cong.ReE.‘ZB,IBI, 23,132 (1970 ("[T]he special relationship between
the Indian tribes and the Federal government continues to carryin
immense moral and legal force...”; 1Indian Health Care Improvement:

Act 8.3, 25 U.s.C. s.1602 (19B2) (1dentifying the United States'
"special responsibities and legal obligation. to the American Indian

(1982} (recognizing "the special relationship between the United
States and the Indian tribes”) cited at "Notes- Rethinking the Trust
Doctine i1n Federal Indian Law" (1984) 98 Harvard L.Rev. 422. For a
general discussion of the trust doctrine 1in American law and
political thought see the same source.

The existeénce ‘of the trust doctrine towards the Indian tribes did
not, however,6 prevent ther from being subject to the powers of the
'Congress. At various times during American history these povers have
been used 1n wvays inconsistent with autonomy for the natives, but
justified as carrying out the duties of the trust. See the
discussion of assimilationist policies 1n the United States at M.Wax
and R.Buchanan, Solving the "indian Problem": The Whiteman's
Burdensome Business, (1976)

For a brief review of United States laws on native Americans see
Owen Young, "Aborigines and the <Constitutions of Australia, Canada,
and the United States”, U.T L.R
W.Canby, American Indian Law, (198l). See Indian Reorganization Act,
1934 (25 v.s.C.S. para.476-477)

Iindian Sélf-determination and Education Assilstance Act. 1975 (25
U.S.C:.S5. 450)

United States, Congressional Statement of Findings, Congressional
Statement of Findings, January 4,1975,P.L. 93-638, para.2, 88 Stat.
2203, cited at 25 U.S.s.C. para.450, at p.139

United States, House of Congressional Representatives, congressional
Declaration of Policy, January 4, 1975,6 P.L. 93-638, para.3, 88
Stat. 2203, cited at 25 U.S.S.C, para.450a, at p.1l4l

ibid.

The statements of some form of Indian self-determination are found
from several past Presidents, as well as the Congress, which have
commented on the existence of a moral claim for native autonomy, as
well as the legal basis for the independence of Indian tribes. See,
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Message of the Carter Administration to the International

- Bon-Governmental Organizations Conference on Discrimination Against

Indigenous Populations 1n the Americas {1877) ("The u.s.
administration is committed to continuing the policy of Indian
self-determination under the recent 1Indian Self-determination and
Educational Assistance Act..."",6 reprinted in 3 Am.Indian J.
Nov.1977, at 7; Message of President Nixon to Congress, 116
Cong.Rec. 23,131, 23,132 (1970) ("The time has come to break
decisively with the past and to create the conditions for a new era
1in which the 1Indian future 1s determined by Indian acts and Indian
decisions"); Indian Self-Determination and Education Assistance Act
8.3, 25 U.S.C. s.450a(a) (1982) ("The Congress hereby recognizes
the obligation of the United States to respond to the strong
expression of the 1Indian for =self-determination...”) cited at
"Notes-Rethinking the Trust Doctrine 1in Federal Indian Law" (1984)
98 Harvard L.Rev. 422

469. Canada, First Ministers' Conference, March 15-i6,l984, Opening
\ Statement- Prime Minister P.E.Trudeau, (1984) at pp.9-10
¥
470. 1b1d at pp.l14-15 /
47?” ibid at pp.16-17 /
\ . J
472\ Canada, Indian and Northern Affairs, Response of the Government to
theé> Report of the sSpecial Committee on Indian Self-government (1984)
at p.4
\
473. Maklivik Corporation, Information Department, Tagralik, (Summer
983) at pp.17-18
: \
474. 1ba1d
\
1
475. 1baid
476. Can%da, Indian and Northern Affairs,b(1983) 2:2 pPress Extracts on
Greenland, 19.
N.Orvik, "Northern Development: Modernization with Equality 1in
Greenland",b (1976) 29:2 Arctic 67
J.Brosted and H.Gullov, "Recent Trends and Issues 1n the Political
Development of Greenland", (1977) 30:2 Arctic 76
H.Gullov, "Home Rule i1n Greenland”,6(1979) 3:1 Etudes/Inuit/Studies,
131 . b
477, For a discussion of the European concepts of "nation"” and "people"
see A.Cobban, National Self-Determination, (1944), and
Brossard, op.cit.note 451, and
Greco-Bulgarian 'Communities' (Case, (1930) P.C.I.J., Ser.B., No.17
(1930) ‘
478. Canada, House Of cCommons, Indian Self-Government 1n Canada: Report

of the Special Committee (Penner Report) (1983)

Page 270



P

- .

X4

5

CASELIST
ABBREVIATIORS
Canada: . LM ‘
Canada Federal Court Reportg--------~--=--- vom——- F.C.
Canada Law Reports, Supreme Court (1923-70)------ s.c.C..
Canada, Supreme Court Reports (1971- Y--==-v---- s.c.C. -
Canadian Native Law Reporter-------=--ec-cocooo- C.N.N.L.
pominion Law RepOrts-----—-—----------scocomooon— D.L.R.
Federal Cases------------o---=-m--ro—mec—eno——— F.C
Western Weekly Reports-------—-----=-soe————-ooo— W.W.R.
New Serles Reporter---------=-----f-----ooeooooo N.R.S. : -
British Columbia, Law Reports-------------—------ B.C.L.R. ’
Québec, Rapports de pratique----------=---~--—-- R.P,
Québec, Cour superieur==--=--=-=-eomcmecme-~o_—
Québec, Cour d'Appel=---==—r==—rcecmo-mme-a-

Upper Canada, Queen's Bench

Foreign:
England, Appeal Cases-----=-<---=-=-e=-=—-oc-ooo

Australian Law Reports----=--=--=c-=-emeoo-\mno
All England Law RepOrtg---——-——----==-=m-c—w-o-\u-
England, Chancery Reports--------------------

English Reportg-----------——--commmmmom oo
Australia, Federal Lawv Reports--------------z--
United States, Indian Law Reporter-------------
England, Law Reports, Indian Appeals-------~---
United Stateg---=-ce-ommme e e e e
England, weekly Law Reportg---------=-c-----o.-

N

Caselist-Canada Domestic Courts

Attorney-General of Canada v. Giroux and Bouchard (1916) 53 S.C.R. 172
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Calder et ali v. the Queen 74 W.W.R. 481, 13 D.L.R. (3rd) 64 (B.C.C.A.);
affirmed+[1973] s.C.R. 313, 34 D.L.R. (3rd) 145 (S.C.C.)
\\ |
% \
Cardinal v. A.G) Alberta [1974] S.C.R. 695, 40,D.L.R. (3rd) 553 (S.c.C.)
EX

Corinthe et al v\ Ecclesiastics of the Seminary of St.Suplice [1910] 38
C.S. 268 (Que.S.C.); revd. [1911] 21 B.R. 316 (Que.C.A.); Ct.Ap.
affirmed [191 5 D.L.R. 263 (P.C.)

Chief Robert Kanatawat et al. v. James Bay Development Corp. et al.
(unreported, CSM 5-0481-72, 15 November 1973, Que.S.C.)}; injunctions
suspended until determination of appeals on the orders (unreported,
CA 09-00890-73, 2R November 1973, Que.C.A.); appeal from suspensions
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’
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1

\
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81 (F.C.)
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Joe et al v. Findlay 87 D.L.R. (3rd) 239 (B.C.S.C. 1n Chambers); revsd.
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Kruger and Manual v. the gQueen [1978] 1 S.C.R. 104
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