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ABSTRACT

ABORIGINAL RIGHTS AND THE MIGRATORY BIRDS CONVENTION:

DOMESTIC INSTITUTIONS, NON-STATE ACTORS
AND INTERNATIONAL ENVIRONMENTAL GOVERNANCE

Ph.D. Dissertation
by Luc Juillet
School of Public Administration
Carleton University
December 2000

The 1916 U.S.-Canada Migratory Birds Convention constitutes the legal foundation
of the continental regime making possible the management of migratory birds
populations in North America. While considered a success in international
environmental governance, the Convention failed to fully recognize the special needs
and rights of Aboriginal Peoples who depend on the continuing harvest of waterfowl
for their subsistence during the spring. In order to answer long-standing grievances,
the national governments of Canada and the United States have attempted twice in the
last thirty years to amend the Convention. A first attempt led to an agreement in 1979
but it failed to be ratified. It took a second agreement, signed in 1995, to finally
succeed in amending the continental regime. How can we account for this difficult
process of international regime change? What finally triggered the process of regime
change after sixty years of injustice? Why did the 1995 agreement succeed while the
1979 agreement failed?

This dissertation answers these questions by providing an in-depth examination of the
politics of the case. We demonstrate that changes in the domestic political
environment of both countries were important in triggering efforts to change the
Convention and that the constitutional rules for treaty-making in both countries
played an important role in structuring the politics of regime change. In the 1980s, the
U.S. Senate veto over treaty approval helped a transnational coalition of
environmentalists, recreational hunters and state/provincial wildlife agencies defeat
the 1979 agreement against the will and efforts of both national governments. In the
1990s, national governments successfully amended the Convention only after
concessions to non-state opponents, a lobbying campaign by the Canadian
government in the U.S. and changes in Canadian constitutional law helped them
overcome the threat of the American Senate’s veto. Overall, the dissertation suggests
that our understanding of international regime change could be advanced by better
accounting for the role of transnational coalitions of non-state actors and domestic
political factors, such as constitutional rules for treaty-making.
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INTRODUCTION

The U.S.-Canada Migratory Birds Convention is one of the oldest international
agreements in the world for managing a shared environmental resource and it is also
considered one of the most successful in the history of international environmental
management. Since 1916, it has been the cornerstone of a complex set of norms and
procedures — what is referred to as a regime — that has made it possible to preserve
the migratory birds populations of North America from decline and potential
extinction. Unfortunately, since its ratification, the Convention has also been an
important object of grievance and injustice for northern indigenous' communities
who have seen some of their most valued cultural and environmental practices
forbidden by some of its core provisions. By prohibiting them from harvesting
waterfowl during the spring reproductive season even for subsistence purposes, the
Convention has been trampling Aboriginal peoples’ rights and has made it more
difficult for them to meet their essential social, nutritional and cultural needs for the

greater part of the past century.’

While this problem had long been acknowledged, it took over sixty years after
the Convention was ratified for a significant effort to be deployed to rectify this
situation. And once the Canadian and American governments committed to the
change, it took almost twenty years of efforts to amend the Convention. From 1978 to
1997, both governments have devoted considerable energy and resources to securing
an amendment to the Convention. A first attempt led to the successful signature of a

protocol of amendment in December 1979. However, the /979 Protocol amending



the Migratory Birds Convention was never ratified and made into law. It took a
second attempt and the ratification of the /995 Protocol amending the Migratory
Birds Convention in 1997 to successfully change the continental bird management
regime in favour of indigenous subsistence hunters. How can we account for this
difficult process of international regime change? Why did it take so long to initiate
the amendment process? What factors finally triggered the process of change after
more than sixty years of injustice? Why was the amendment so difficult to secure?
Given that the two protocols dealt precisely with the same issue and involved the
same policy actors, how are we to account for the two different outcomes of the 1979
and 1995 protocols of amendment? Why did the 1995 Protocol succeed where the

1979 Protocol failed?

The purpose of this dissertation is to provide some answers to these questions
and to further our understanding of how international environmental regimes can
change over time. To answer these questions, I needed to investigate the history and
politics of this controversy about the recognition of special rights to indigenous
peoples to harvest waterfowl for subsistence purposes throughout the year in both
Canada and Alaska. The dissertation provides a detailed examination of this history
and politics involving wildlife authorities, environmentalists, recreational hunters and
indigenous peoples. In Canada, wildlife policy has been relatively under-investigated
in comparison to policies dealing with pollution issues and sustainable development

and this dissertation is a modest contribution to filling this gap in policy research.



To understand the political dynamics and conditions that led to the changes in
the Migratory Birds Convention, it was also necessary to draw from the body of
knowledge accumulated over the last decades about international environmental
regimes. However, a survey of the regime literature shows that the problem of regime
change remains under-investigated and that it largely rests on an ontological division
between domestic and international politics that is unproductive in an age of
increasingly globalized politics. Moreover, as [ will argue, existing explanations of
regime change are insufficient for convincingly explaining the recent history of the
Migratory Birds Convention. For these reasons, the dissertation also provides a new
exploratory framework for analysing international regime change. This framework is
less state-centric than current explanations of regime formation and change. In
particular, I argue that an appropriate understanding of the politics of international
regime change requires accounting for the role of transnational politics, constitutional
procedures regarding treaty-making, and domestic political conditions affecting the

behaviour national states in international negotiations.

Explaining the recent history of the Migratory Birds Convention

In the case of the Migratory Birds Convention, my contention is that domestic
political conditions, constitutional procedures for treaty-making and the transnational
politics of non-state actors are essential variables for explaining the sources of regime
change, the political dynamics associated with the amendment process, and the

contrasting fates of the 1979 and 1995 protocols of amendment.



More precisely, the dissertation will show that the amendment process launched
in 1978 was mostly triggered by changes in domestic political conditions in Canada
and the United States. While northern grievances about the Convention had existed
for decades, it is the rise of aboriginal militancy in the 1960s and, more importantly,
the signing of land claims agreements with northern indigenous nations for the
purpose of securing the orderly exploitation of northern natural resources that led
national governments to actively pursue an amendment. Even after the defeat of the
1979 Protocol, it is domestic factors, namely a series of judicial decisions by
domestic courts, that created sufficient pressures for national states to re-launch the
amendment process. These domestic sources of international regime change are not

adequately accounted for by prevalent hypotheses about regime change.

The dissertation also shows that transnational relations and domestic
institutions have been important factors in the politics of amending the Migratory
Birds Convention. In particular, I argue that the 1979 Protocol was essentially
defeated by a transnational coalition of environmentalists, recreational hunters and
sub-national wildlife state agencies opposed to more generous provisions for
indigenous subsistence hunters for fear that these amendments would threaten bird
populations, affect their own quotas of the resource and generate new injustices
among stakeholders. This transnational coalition of non-state and sub-national state
actors defeated regime change despite the considerable efforts of national states to
adopt such an amendment. Again, this is a result that is difficult to account for under

existing frameworks for analysing international regimes.



Finally, the dissertation also shows that domestic institutions can be important
variables for explaining the politics of international regime change. Constitutional
procedures for treaty-making vary from country to country and they provide for a
varying number of institutional veto points that can be used to block changes in
international agreements. These veto points, their number and their ease of access,
make the domestic political process of regime members more or less permeable to
political opposition, including opposition by transnational coalitions of non-state
actors. As a result, the presence of institutional veto points, and their distribution
among regime members, will affect the politics of regime change, making such

changes more or less difficult and affecting the strategic behaviour of political actors.

In the case of the recent political history of the Migratory Birds Convention,
the dissertation will show that the U.S. Senate veto over treaty approval played an
important role in the politics of amendment. The relative unavailability of veto points
provided by constitutional procedures in Canada made the U.S. the privileged target
of transnational opposition. In 1979, while the opponents of the subsistence
amendment were unable to block regime change in the context of the less permeable
Canadian institutions, the transnational coalition of opponents was able to prevent the
same change by focusing on the more fragmented American institutions. As a result
of the institutional characteristics of both countries included in the regime, the
transnational politics associated with regime change was clearly targeted on opposing

the changes in the United States.



Moreover, the dissertation shows that, if the 1995 Protocol was successfully
ratified, its success came as a result of an extensive effort by national states, and
especially by Canadian wildlife authorities, to weaken the opposing coalition of
environmentalists, recreational hunters and wildlife sub-national state agencies that
had defeated the 1979 Protocol. These efforts, which were unparalleled compared to
those associated with the 1979 Protocol, included granting concessions to opponents
by modifying the terms of the amendment and winning over others by implementing
an extensive strategy of advocacy in the United States. These significant advocacy
and outreach measures by national wildlife authorities, and which differentiate the
politics of the 1995 Protocol from the politics of the 1979 Protocol, were largely the
result of the need for state actors to prevent the potential use of its veto by the U.S.
Senate. In sum, domestic constitutional procedures structured the politics of
amendment by requiring the development of a broader coalition of supporters and by

directly affecting the strategy of national states pursuing regime change.

Methodology

The dissertation is essentially an in-depth analysis of a single case spanning
about twenty years (1978-1997). While the case study is clearly the prevalent
research strategy for the study of international regimes, its choice may still warrant
some justification. Firstly, the theoretical issues at the heart of the dissertation
particularly call for an in-depth and qualitative analysis of events. Not only have case
studies been the method of choice in the analysis of international regimes but studies

of the independent effect of institutions in policy-making have also stressed that



institutions matter mostly by their effect on the purposeful behaviour of actors: they
provide norms of behaviour or an incentive structure that shapes the actors’ strategies
in influencing policy outcomes. In this context, it is important to make sure that the
research design does not seek solely to impute a direct causal relation between
institutions and policy outcomes. We must allow for a fuller examination of the
interaction among political agents in their attempt to influence policy outcomes in
order to identify how the institutional context of politics might have influenced the
results. A contextualized and qualitative analysis constitutes the only approach that

would allow to bring those socio-political dynamics to light.

Secondly, while a single international agreement is examined, the research
design in fact allows us to divide the case into a set of four observations and to pursue
two lines of comparison. The first line contrasts the experience of the 1979 Protocol
(1978-1987) to the experience of the 1995 Protocol (1987-1997). Here the objective
is to associate the relative success achieved by both protocols as well as their inherent
characteristics with differences in the political processes leading to their negotiation
and ratification attempts. This approach will allow us to bring to light significant
differences in the transnational politics and domestic institutions that affected these

respective attempts at policy change.

The second line of inquiry focuses on the differences and similarities between
how this same issue (amending the Migratory Birds Convention to allow an
Aboriginal subsistence spring harvest) has evolved in the different institutional

settings of Canada and the United States in the first and second periods. This



approach allows me to contrast four distinct observations (U.S. 1979, Canada 1979,
U.S. 1995, Canada 1995) and to attempt to associate different outcomes with the
particularities of the respective domestic political institutions. By following both lines
of inquiry, I should be able to make the most out of this single case study and assure a

reasonable scientific foundation to the analysis.

Finally, [ mean to use the case of the Migratory Birds Convention’s amendment
as both a critical case and a tool of exploratory research. As a critical case, the study
argues that prevalent state-centric theories of regime change fail to explain
adequately the recent history of the Convention. But at the same time, [ use the case
to explore the potential of adopting a new theoretical framework to the study of
international regime which would better account of the role of transnational coalitions
of non-state and sub-national actors, the structuring effect of constitutional
procedures and the importance of changing domestic political conditions. To be sure,
the Migratory Birds Convention only provides a first illustration of the usefulness of
such a new framework, one limited to the North American institutional context as
well. But, after this first venture, I hope that the framework could be extended to new
cases and other sets of bilateral or multilateral agreements. In sum, on the basis of
this first exploratory case, a broader set of cases could be investigated to assist in the

development of more general hypotheses.

In developing our qualitative analysis, I rely mainly on two sources of data: the
review of archival documents and a series of unstructured and semi-structured

interviews with key informants. Government archival documents were obtained from



the National Archives of Canada (especially RG 108 and RG 109), the National
Wildlife Research Centre, and the Canadian Wildlife Service in Ottawa. Several
interviewees also provided me with personal notes as well as memoranda and letters
pertaining to the history of the Migratory Birds Convention. In total, I reviewed
several hundred documents, including federal correspondence with non-governmental
organizations, Aboriginal associations and the American government, internal
memoranda of various departments, issue papers and backgrounders, various reports,
legal opinions from the Department of Justice and personal notes. In addition to these
sources, I also relied on additional official and unpublished documents available at
the Environment Canada’s library as well as on unpublished documents obtained
from Aboriginal organisations and non-governmental organisations associated with
the case. These documents provided the main source of information for the empirical

part of the dissertation.

Interviews have been used mainly in two ways. In the early part of the research,
about half a dozen exploratory interviews were held with key informants from the
Canadian Wildlife Service. These long interviews were unstructured and served
primarily to gain a better understanding of the events spanning twenty years. A
second round of interviews with representatives from environmental groups, sport
hunters associations, and Aboriginal organisations were then held throughout the
research process. These interviews were semi-structured and were generally used to
confirm or clarify information obtained through the written material. The content of
these interviews varied according to the timing and nature of the interviewees’

involvement in the case. In total, 47 interviews were conducted with federal and



provincial officials, representatives of national Aboriginal groups, conservation

groups and recreational hunting associations.

With a few exceptions, interviews were done on the promise of confidentiality
and on a “not for direct attribution” basis. This approach was strongly recommended
to me by interviewees from the outset of the interview process. The events described
in the dissertation are fairly recent, many issues regarding the implementation of the
subsistence amendments are still unresolved, and several individuals associated with
the failures and successes described in the dissertation are still active in
environmental policy. As a result, confidentiality was seen as an essential condition
for information sharing. On the few occasions where interviewees are identified, there
was no promise of confidentiality and their consent was granted at the time of the

interview.

The structure of the dissertation

The dissertation has three parts, composed of seven chapters. The first two
chapters set the theoretical framework while the following five chapters provide an
empirical analysis of the politics regarding Aboriginal peoples’ relationship to the
U.S.-Canada Migratory Birds Convention. The three chapters of the second part
investigate various aspects of the history and politics of the subsistence rights
controversy. They provide important information for understanding the problem at
the heart of the politics of amendment. The last two chapters provide an analysis of

the politics associated with the two consecutive attempts to amend the Convention. It

10



is in these two chapters that the hypotheses developed in chapters one and two are

applied to the empirical case.

The first chapter places the study in the context of the literature on international
environmental regimes. After presenting a synthesis of regime theory, I show that this
theoretical approach has under-investigated the role of non-state actors in world
politics and that, while this may have represented a short-coming in the past, the
contemporary processes associated with globalization reinforce the case for their
inclusion at this stage. [ argue that, for both empirical and theoretical reasons, an
adequate understanding of the politics of international regime change necessitates that
greater analytical importance be given to domestic political conditions potentially
underlying regime change, to the domestic institutional environment structuring
treaty-making, and to transnational politics involving non-state and sub-national state
actors that may affect regime change. On the basis of the exploratory framework
proposed in the chapter, I then identify two sets of hypotheses that will guide my

analysis of the Migratory Birds Convention’s recent history.

In order to move closer to a theoretical framework that would be appropriate for
the North American context, the second chapter examines in some detail the nature
and evolution of the constitutional procedures in the United States and Canada with
regard to treaty-making. Building on the idea that the influence and strategies of
organized interests are partly determined by domestic political institutions, I argue
that constitutional rules for treaty-making in Canada and the United States establish

different parameters for transnational actors active in the two countries.
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Moreover, a closer examination of the legal intricacies and the historical
evolution of constitutional treaty powers in both countries reveals a more complex
picture of their institutional structure than the one generally presented by comparative
neoinstitutionalism. Depending on whether the policy issue considered falls within
provincial jurisdiction, Canadian institutions may reveal themselves to be more
permeable than American institutions. However, as far as the Migratory Birds
Convention is concerned, [ argue that the American Congress, especially the U.S.
Senate, is likely to become the main focus of political activities for actors in both

countries.

Chapter three then provides an analysis of the historical roots of the indigenous
subsistence rights controversy in North America. It explains the origins and nature of
the U.S.-Canada Migratory Birds Convention and how it came to disregard the needs
of people living a subsistence way-of-life in the northern part of the continent. The
chapter shows how the Convention did not only come out of the necessity to extend
protective measures over the resource’s migratory range but it also came out of the
necessity to establish federal constitutional jurisdiction over migratory birds through
the treaty powers of both federal governments. In the context of the battle that ensued
over the protection of bird populations, which involved a complex array of sport
hunters, market hunters, conservationists, state governments, scientists and hunting
equipment manufacturers, the needs of a northern constituency that was largely
disorganized and politically unimportant were taken into account only marginally. In
contrast to prevailing explanations found in the literature and official documents, [

argue that it is ultimately in this political context, rather than in the ignorance,

12



oversight or prejudice of treaty negotiators, that we find the historical roots of the

subsistence rights problem.

In order to provide for a fuller understanding of the political controversy
associated with the amendment of the Migratory Birds Convention in the latter part of
the last century, chapter four then explores the political economy of the Aboriginal
subsistence rights issue with regard to waterfowl harvesting. [ show that, while
representing a small percentage of the annual waterfowl harvest in North America,
the Aboriginal subsistence spring harvest has great nutritional, social and cultural
significance for Aboriginal peoples in the North. As such, demands for the
legalization of the spring harvest have been intimately associated with struggles for
self-determination. However, by claiming a better access to the resource during the
closed season, subsistence users nevertheless raise concerns about the sustainability
of the resource and the impact of their demands on the relative share of other users.
As a result, they come up against competing stakeholders, such as environmentalists
and sport hunters, who also value the resource and who represent resourceful and
organized constituencies in the field of conservation policy. By examining the
interests at stake, this chapter explains the make-up of the coalitions of groups

involved in the politics of the MBC.

Chapter five examines the discourse of the coalitions of organized interests
involved in the debate over the recognition of Aboriginal peoples’ right to harvest
waterfowl during the spring season. Its objective is to probe deeper than the

recognition of divergent economic interests to get at some of the underlying reasons

13



for disagreement over the nature of Aboriginal subsistence rights. I show that,
without denying the obvious material interests associated with the allocation of a
limited resource, the subsistence debate has largely evolved as an issue of justice for
Aboriginal peoples and, as such, it has become intimately associated with larger
struggles for political autonomy and cultural survival. But in claiming, as a matter of
rights, greater access and control over waterfowl resources in order to protect their
traditional livelihood, Aboriginal peoples have encountered sport hunting
associations and environmentalists that hold divergent views of contemporary
resource management. To the indigenous peoples’ conception of the spring
subsistence harvest based on historical group rights and Aboriginal self-regulation,
these groups have generally opposed a conception of wildlife management founded
on a liberal version of individual equality rights and scientific resource management

and state regulation.

Chapter six examines the period ranging from 1978 to 1987 and it explains the
failure of the 1979 Protocol amending the Migratory Birds Convention. As sketched
out above, I argue that the sudden impetus for seeking an amendment to the
Convention is intimately related to domestic political developments and, in particular,
to the negotiation of settlements to northern Aboriginal land claims in both Canada
and the United States. I also argue that the 1979 Protocol was defeated by a
transnational coalition of environmentalists, recreational hunters and sub-national
wildlife state agencies who gathered sufficient support to stall the Protocol’s approval

in the American Senate.
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Chapter seven finally covers the events leading to the successful ratification of
the 1995 Protocol amending the Migratory Birds Convention and it attempts to
explain its relative success by exploring its differences from the first attempt at policy
change. I argue that, as in the 1979 case, the main impetus for a renewed attempt at
regime change came from domestic developments. The importance of a series of
court cases, including the Canadian Flett, Arcand and Sparrow decisions, on the
politics of regime amendment is demonstrated. The chapter also shows how the
strategy of national state actors, and particularly Canadian wildlife authorities, for
gaining the ratification of the 1995 Protocol was strikingly different from the one
employed for the 1979 Protocol. In order to overcome previous obstacles to the
amendment in the United States, the Canadian authorities were forced to modify their
behaviour abroad and at home, opening the terms of the amendment at home and

engaging in political advocacy in the United States.
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Chapter 1

INTERNATIONAL ENVIRONMENTAL GOVERNANCE AND
TRANSNATIONAL POLITICS

Over the last twenty years, the concept of international regimes has become an
important theoretical tool for the analysis of supranational governance.’ The necessity
to coordinate the behaviour of state and non-state actors in order to manage problems
of interdependency in the absence of a supranational sovereign authority led to the
formation and development of bodies of rules and organisations providing
frameworks for cooperation and decision-making in many areas of international
public policy. Among those policy areas where regimes are a prevalent occurrence,
the management of environmental problems, ranging from the allocation of
international common-pool resources to the protection of endangered species, stand
as an important focus of research. Consequently, regime analysis has been prominent

in the study of international environmental governance.

Despite a growing body of literature, regime theorists have generally neglected
the importance of domestic politics and non-state actors in the formation and the
evolution of international regimes for the protection and the management of
environmental resources. Preoccupied by the respective role of military and economic
power, styles of interstate negotiations, the role of international organisations, and the
respect of social norms in the realm of relations among national states, debates over

regime building, regime change and regime effectiveness have paid less attention to
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the linkages between domestic politics and international governance. Consequently,
they may have neglected significant variables in the evolution of international
environmental regimes: the transnational political activities of non-state and sub-
national state actors and the mediating influence of domestic political institutions. In
this chapter, I argue that our understanding of international regimes could be
improved by paying more attention to these factors. [ also propose an exploratory
framework for including some of these variables into our explanations of regime
change by focusing on domestic political conditions, constitutional rules about treaty-
making and the influence of transnational coalitions of non-state and sub-national

state actors.

The chapter begins with a consideration of the concepts of international
governance and environmental regime. In the second section, we examine some of
the theoretical and empirical reasons underpinning the need for a greater
consideration of non-state actors and domestic politics in regime analysis. The final
section concludes by outlining an alternative approach to conceptualising regime
change, giving greater importance to the structure of domestic political institutions

and transnational coalitions of sub-national state and non-state actors.

International regimes and environmental governance

Since the 1940s, the growth in interdependency among national societies has
brought greater attention on the nature and conditions of governance at the
international level. The impossibility of isolating oneself from many turbulences

occurring in the world economy or from the adverse consequences of unsustainable
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ecological practices in foreign countries serve to remind us of the need to find ways
to coordinate and regulate social practices crossing national boundaries. And, while
practitioners have gone about the task of finding ways to produce such international
governance in the real world, international relations scholars have been studying the
conditions that make it possible and the impact that it may have on the diversity of

people populating the world scene.

Over the last twenty years, this examination of specific occurrences of
international governance in specific issue areas has led many scholars to leave behind
the image of an anarchical international society that has characterized the study of
international relations for so long.* With the development of a more extensive treaty
system, national states, it has been noted, are increasingly developing rules-based
governance arrangements’ that serve to stabilize mutual expectations and coordinate
collective behaviour in areas where such coordination is required to attain some
mutually desired objectives.6 These “sets of rules, decision-making procedures,
and/or programs that give rise to social practices, assign roles to the participants in

these practices, and govern their interactions”, constitute international regimes.’

It is now generally acknowledged that regimes are increasingly prevalent across
a wide range of policy areas, ranging from monetary relations to population
migrations. And international environmental politics is no exception. In fact, the
interdependencies created by environmental externalities and “tragedies of the
commons” represent typical cooperation problems that regimes are supposed to solve.

Unsurprisingly, since the 1970s, a2 large number of international regimes have
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emerged to deal explicitly with problems in many areas of natural resources and
environmental protection, ranging from the protection of the ozone layer to the
protection of migrant or endangered species, and to avoid the depletion of common-
pool resources.® In this context, regime theory has also become the main approach to

the study of international environmental governance.

Authors generally treat regimes as functionally and spatially-defined. While it
can make sense to talk of a general international regime for economic relations,
regimes are generally more narrowly defined and issue-focused, especially in the
environmental area. Thus, conceptually, while governance refers to a form of social
regulation through the generation of social institutions, regimes are issue-specific and
geographically-defined. They refer to particular sets of rules, procedures and norms
dealing with the regulation of conflicts over specific issues. And while these norms,
rules and procedures are generally codified and expressed through international

treaties, they may incorporate informal elements.’

For greater clarity, the regime literature has also stressed the distinction
between institutions and organisations in the analysis of international politics. While
international organisations refer to the existence of “material entities” with a legal
personality and the command of power resources (e.g. information, human and
financial resources, legal authority, etc.), the notion of institutions associated with
regimes refers more broadly to established social practices attributing rights and
obligations to policy actors and establishing rules constraining their behaviour for

managing common problems.'” Consequently, while some organizations
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(international secretariats or international dispute resolution bodies, for example) can

be attached to a regime, it does not need to be the case.

To understand how international regimes are created and how they can evolve
over time, it is necessary to rely on some theory of the relationship between states and
international norms. While regimes emerge to address specific collective problems,
they can not be simply explained as a functional response to these problems. While
they embody rules that influence the strategic behaviour of actors and independently
affect political outcomes, they are themselves the product of political struggles.
Similarly, while the fundamental raison-d ‘étre of regimes is to affect the behaviour of
social actors, they do not solely determine such behaviour. In sum, to account for the
role of agency in social change, an explanation of the development and the impact of
international regimes must provide some understanding of the relation between

international institutions and other variables explaining social outcomes.

Power, interests and institutions in regime theory

What exactly is the nature of the relationship between state power and
international regimes? How do international norms affect state behaviour? How do
regimes relate to the utilitarian self-interest of their members? These questions have
occupied much of the theoretical debates about regime formation. A brief
consideration of these debates will allow us to better understand how the main
schools of thought see international regimes and will provide an essential background
for understanding the main hypotheses seeking to explain regime change in the next

section.
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Under a prevalent interpretation, regimes are the outcome of a mutually
beneficial negotiation among states. According to this view, regimes emerge to solve
collective action problems, when, for example, the strict rational pursuit of short-term
self-interest would prevent states from capturing potential mutual social benefits or
lead to the destruction of currently available benefits (such as the depletion of
unrestricted common-pool resources).'! In the absence of a solution imposed by a
central authority, cooperation for the development of mutually agreed rules to restrict
and guide the behaviour of actors for the capture of mutual gains (or the avoidance of

mutual harm) become essential to overcome collective action problems.'?

This “collective action problem” approach seems to reflect a classical liberal
bias in regime theory, emphasising utilitarian concerns and rational welfare-
maximizing assumptions by participating states. National states agree to co-operate,
consequently foregoing some of their autonomy or sovereignty, for the purpose of
improving their welfare. While it should be noted that the existence of an
international regime does not imply the socially optimal allocation of resources or
equitable results (differentials in power and negotiation skills, as well as imperfect
information, among others, typically resulting in sub-optimal and inequitable
results)," regime theory does tend to rely on liberal-utilitarian notions of contracting

for mutual benefits.

This utilitarian bias has generated severe criticism from traditional international
relations scholars. As Strange forcefully points out, the existence of a dense

institutional environment in international politics is not rendering irrelevant the



nature of power distribution among state actors and cannot be conceived as emerging
in a power vacuum.** In fact, for some structural realists, international rules tend to
be the mere product of power relationships and would generally reflect the
domination of some states rather than the outcome of a mutually beneficial
negotiation.ls For example, an extreme, yet often quoted, theoretical statement
associated with this view claims that the presence of a hegemonic state is a necessary
condition for international cooperation.'® In this perspective, only a hegemonic state
possesses the resources to produce international rules and to enforce them in an

anarchical society.!”

This is a point partly conceded by regime theorists, even by some of the most
dedicated advocates of neoinstitutionalism.'® Oran R. Young, for example, concedes
that the presence of a dominant power may at times be determinant in the emergence
of some regimes. However, it is not the case for all regimes. Consequently, while
structural power remains a significant variable, it cannot be considered the sole or
even the most important factor. Empirical investigations have revealed that several
international regimes emerge in the absence of hegemonic states and that, in many
cases, structural power alone fails to explain the timing and substance of regimes."
When it plays a significant role in regime formation, it often operates in more subtle

ways, most notably through leadership.?

Moreover, logically, the fact that the institutional environment is affected by the
distribution of power in international society hardly constitutes a reason for

dismissing its effect on policy outcomes and on the strategic behaviour of
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international actors. International social institutions cannot be easily dismissed or
modified, even by dominant state actors, without being subjected to important
economic and social costs.?' As such, the spread of international regimes in the last
thirty years has been associated with a growing interdependence which “increased the
capacity of all relevant actors to injure each other”.”? As a result, even when a regime
provision forbids a utility-improving behaviour in the short term, self-interest can still
be a motivation for compliance if parties understand that established norms, rules and
principles serve their long-term interest by limiting short-term beneficial behaviour

that may have destructive long-term implications.”

Too much emphasis on the concept of structural power also masks the fact that
an environment of incomplete information and uncertainty of outcomes makes the
formation of preferences, and the making of strategic choices reflecting those
preferences, a messy business for state actors. Pure power and interest theories of
international relations tend to assume that state can easily identify their preferences,
the action goals that would serve these preferences better, and the strategic
instrumental actions that would result in the attainment of these goals. However, the
growing complexity of social problems, and of the international system itself, makes
these assumptions problematic. In many instances, state actors must make decisions
in an environment of uncertainty about the goals that would best maximize their
preferences and about the result of different courses of action. Adequately assessing

all possible courses of action is simply impossible.*
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Moreover, social complexity does not only make it harder for dominant actors
to impose order on the international system, it also forces all actors to rely
increasingly on social norms to guide their behaviour.” Or, as social constructivists
would argue, participation in social institutions will have an effect on how parties
understand their identities and frame their interests. In other words, social institutions
are partly constitutive of members’ interests.”® Social institutions help to guide the
behaviour of actors, responding to the constraints placed on their strategic behaviour

by incomplete information and the shortcomings of rationality.

In sum, while readily recognising the importance of preference configurations
(interests) and the distribution of power resources in shaping outcomes, regime theory
suggests that, in situations of complex interdependence, the development of social
institutions to guide social interactions is a typical outcome. The development of such
institutions generally flows from a complex process of bargaining where cognitive
processes, procedural constraints, and dependence on collective action are all likely
to limit the sheer exercise of structural power. As a result, regime theory is really
regime theories. It provides a broad tent that can accommodate, to some extent, a

variety of explanations for the creation and operation of regimes.

This is illustrated by even a cursory survey of studies of regime formation,
which emphasize a wide range of causal explanations. Some authors stress a
necessary symmetry in the distribution of power, others the presence of a hegemonic
state. Some authors point to the necessary inclusion of all relevant stakeholders,

others the availability of compliance mechanisms. Some underscore the need for
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some salient solution to focus the negotiation process, others emphasize common
scientific values and shared understandings.”’ From this plurality of causal
explanations, empirical research has yet to clearly identify the more cogent

hypotheses and this is even more the case for explanations of regime change.

Explanations of regime change

The explanation of changes in international regimes remains a poorly explored
area of regime theory. However, in so far as there have been explicit attempts to
explain regime change, they have reflected the variety of social explanations outlined
in the previous section. Some authors have argued that changes in the underlying
distribution of economic power lead to changes in international regimes. These shifts
can themselves be the result of the technical evolution of important economic
processes or of other broad changes in the world economy. Other authors have
focused on cognitive factors affecting international negotiations, such as the impact
of bounded rationality on outcomes or broad shifts in values and world views. As
Oran Young points out, we are far wrom an integrated theory of international regime

change.®

In his recent attempt at developing a research agenda on the topic, Young
argues that we can usefully classify available hypotheses in two categories:
endogenous and exogenous sources of regime change.”” As table 1.1 illustrates, a
wide series of explanations can already be proposed despite the relative paucity of
case studies currently available. Among the endogenous sources of regime change,

Young draws attention to changes in the membership of regimes. The evolution of the
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international regime for the regulation of whaling, which shifted from a primarily
commercial regime to one dedicated to the conservation of whale species after a
number of non-whaling states joined the International Whaling Commission, serves
to illustrates the importance of this factor. However, cognitive sources of change can
also be imagined. For example, the progressive shift from a scientific paradigm
valuing maximum sustainable yield to one advocating ecosystem management could

explain some of the changes that have occurred in some wildlife regimes.

Table 1.1: Explanations of international regime change

Endogenous factors Exogenous factors
Disappearance of the problem to be solved or | Changes in technology affecting the problem
serious shortcomings in performance or the distribution of structural power
Internal institutional contradictions Interactions among related regimes

Social learning derived from experience or | Broad shifts in social values or worldviews
new knowledge about resolving the problem

Changes in regime membership Changes in international organisations
affecting relations among states

Shifts in members’ interests as a result of Broad shifts in the overarching structure of
regime operation power (e.g. decline of hegemonic state)
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Source: Created from O. Young (1999) Governance in World Affairs, Ithaca, Comell University Press, 147-155.

Among exogenous sources of change, Young suggests that broad technological
innovations can affect the social and material environment of regimes and bring about
some modification of their provisions. For example, the development of high-
capacity industrial trawlers probably brought about the modification of some
international fisheries regimes. Similarly, overarching changes in the world economy

can impact the distribution of structural power among states and change both their



capacity to influence other parties or modify their own interests. In these cases, such

systemic changes could lead to changes in specific regimes.

While Young’s classification helps map the range of available hypotheses, it
remains true to a general limitation of current regime theory: it is exclusively focused
on the capacities, interests and behaviour of national states. Whether they are
endogenous or exogenous in nature, all of the proposed explanations of international
regime change focus on their impact on the behaviour of national states. For example,
technological, economic or cognitive changes affect the power or interests of state
actors, who in turn seek to modify the substantive provisions of regimes. Similarly,
the internal dynamics of regimes lead to a change in the distribution of power among
parties, which will then affect the outcomes of on-going negotiations among
participating states actors and lead to regime change. Domestic politics and non-state
actors shine by their absence. Like explanations of regime formation, emerging
explanations of regime change implicitly rely on a billiard-ball conception of
international politics. They rely on the premise that national states are the sole

significant actors of regime formation and change.

Global Governance and Transnational Politics

Regime theory rests firmly on ontological premises that place sovereign states
at the centre of explanations of world politics. Following an overwhelmingly
predominant approach in the field of international relations, regime scholars conceive
of world politics as a reality constituted by the interaction of state-as-actors, which

are themselves conceptualised as unitary entities. Whether they follow a neorealist
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logic (maximization of power differentials) or a neoliberal one (maximization of
utility, wealth, etc.), states-as-actors are thought to embody a unitary conception of
their preferences and strategy in advancing their interest in the international system.
Moreover, sovereign states are generally considered the only constitutive actors of
world politics. As a consequence of this position, regime theory has entrenched two
significant ontological choices: the firm separation of international politics from
domestic politics and the relative disregard for transnational and global non-state
actors.”® The remainder of this chapter advocates a reconsideration of these choices,
first on theoretical grounds and then drawing on more empirical evidence. Having
made the case for reconsidering the role of domestic politics and non-state actors in
regime theory, [ will then propose a theoretical framework to explore their role in

international regime change.

International regimes and state-centric assumptions

While many influential neorealist scholars have firmly resisted calls to expand

the ontological horizons of their field of inquiry,’'

several scholars have already
called for granting greater analytical attention to non-state actors.*? In this context,
this dissertation is simply situated in a wider theoretical trend acknowledging the
need to account for these actors in our analysis of international regimes. However,
despite these explicit calls for more openness, the practice of regime analysis has
remained mostly state-centric. In the words of Vogler:

“While most commentators on international environmental politics

stress the particular significance of non-governmental organisations and,

in line with the liberal-internationalist tradition, the ‘rising influence of
international public opinion’ (Mathews 1991: 32), their focus of analysis
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remains resolutely fixed upon the interaction between nation states.
International cooperation is, in effect, regarded as inter-state or
intergovernmental cooperation.”™?

Martin List and Volker Rittberger provide a good example of the typically
dismissive attitudes of regime scholars toward non-state actors. In a review of regime
theory and international environmental management, the authors point out that many
analyses of economic regimes in the 1970s had predicted that the new complex
interdependence would mean that the problems of international relations would no
longer be limited to inter-state relations but would also include relations among social
forces (transnational relations). Taking stock of world affairs in the early 1990s, they
conclude that states have proven resilient to economic interdependence and that,
consequently, the interesting question for international relations is not what will

replace the state but how states can collectively manage interdependence.**

This argument illustrates an either-or tendency that may prove detrimental to
effectively theorizing regime formation and change. The mere resilience of states as
important actors in international society offers no argument for excluding non-state
actors from our ontological framework. It does not preclude the co-existence of state-
as-actors and non-state actors in the realm of global politics: the mere influence of the
former does not exclude the potential influence of the latter. In fact, imported into the
realm of domestic politics, this position would lead us to exclude societal actors from
political explanations that recognise the existence (and resilience) of state power!
This shortcoming is increasingly considered problematic by scholars studying
international relations. For example, recognizing the limitations of the current focus

on national states, Olav Stokke and other authors have recently argued that regime
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analysis, and international relation theory more generally, need to consider a larger

set of social actors in their causal explanations of international governance.*

The reconsideration of an exclusive focus on states-as-actor can take many
forms. Non-state actors can be considered as global actors alongside national states in
world affairs. Many international non-governmental organizations and multinational
private companies attempt to influence the operation of international regimes by
participating directly at the international level. The influence of environmental groups
in the endangered wildlife trade regime and the role of the insurance companies in
international maritime regulations are typical examples.*® In some cases, authors are
even speaking of “transnational” or “private” regimes primarily involving non-state
actors without the prominent participation of state actors.”’ In other cases, non-state
actors' participation in regime has even been institutionalized by international

38

organisations.” In these cases, non-state actors are seen as additional actors

populating the world scene. No reference is made to domestic politics.

However, a more comprehensive consideration of the role of non-state actors in
international governance can also lead to the reconsideration of the traditional
division between domestic and international politics. Non-state actors interested in
world affairs have no reason to confine their political actions to the world scene.
Their desire to influence the negotiation of international regimes will lead them to
engage in the domestic politics that may influence international developments. At

home, they will undoubtedly engage in the domestic process for formulating foreign
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policy. But the potential impact of direct transnational action by non-state actors on

the political processes of foreign countries must also be considered.

Transnational politics will matter to international politics because state actors
can not neglect the domestic impacts of their international engagement. Governments
must still account for their international actions in the domestic realm of democratic
politics and, consequently, they are likely to pay attention to domestic pressures when
they enter into international negotiations. Moreover, they will also need to implement
at home the rights and obligations created by international regimes.” Therefore, it
seems unlikely that no attention would be paid to domestic opposition and constraints
before, during and after the negotiation of international governance institutions.
Finally, the formal constitutional requirement faced by many states for the domestic
approval of international treaties is an important source of motivation for paying
attention to domestic po[itics.“o In sum, the complexities and the constraints
represented by domestic politics for state actors, and which likely to influence their
behaviour and preferences, makes it hard to preserve an ontological division between
international and domestic politics when considering the role of non-state actors in

international governance.

Finally, once the convenient ontological premise of a clear and tight separation
between the international and national is abandoned, the analyst is forced to think
about the domestic realm of politics, and its relation to the international, in their more
complex realities. Among these complex realities, we are forced to consider state

preferences as the result of a political process instead of axiomatic positions easily
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derived from its power or utilitarian interests. The national state is a complex web of
relatively autonomous units with potentiaily conflicting preferences and these
multiple units are themselves enmeshed in an entangled web of relations with
organized interests composing the domestic and foreign political landscapes.*' It
seems hard to imagine that the fragmented nature of policy domains and the different
forms of relations between state actors and organized interests would be considered
crucial in the realm of domestic politics and would lose all relevance when the policy
issues considered are international in nature.*? As a result, any consideration of the
linkages between domestic politics and international governance should also account
for some of the complexity of domestic political systems, including its institutional

make-up.

While the above justifications could be considered sufficient in themselves to
explore further the role of non-state actors and domestic politics in the development
of international regimes, the evolution of politics in the last decades provides even
more incentives. Processes of globalization are particularly important in drawing our
attention to the changing dynamics of international politics. And according to many
authors, irrespective of whether or not past regime theory has erred in neglecting non-
state actors and domestic politics, the changing nature of world politics certainly

requires such a broadening of its ontological foundations. It is to these arguments that

we now turn.
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Globalization and the Domestic-International Divide
Globalization refers to a series of processes, most notably the

internationalisation of production and finance as well as the expansion of
international transportation and communication, that are having a significant impact
on the structure of politics by undermining one of the main pillars of political
organisation since the 17™ century: the principle of state sovereignty. As Camilleri
and others have demonstrated, state sovereignty is essentially an historical claim
about the organisation of political life - one resting on the ability of state
bureaucracies to legitimately control the activities of social actors within their
territories, by resorting to the use of legitimate coercion if necessary, thereby

establishing a secular order conducive to the development of an orderly social life.*

However, by their very nature, historical claims are liable to become less
compelling over time as the changing historical context undermines their relevance
and credibility or undercuts the instrumental effectiveness that made their real-world
implementation possible. As such, the interactive duo of capitalist expansionism and
technological innovation appears to be progressively undercutting state sovereignty
as the determinant principle of political organisation. It is certainly not rendering the
state irrelevant but it is calling for a re-examination of its prominent position and its

role in the organisation of political life. At least, the role of the state appears to be

changing.

[n this perspective, while prominent characterizations of globalization tend to
stress almost exclusively the dual internationalisation of production and finance,* the

processes of integration and fragmentation that we associate with globalization derive
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essentially from a more profound structural change in social systems: the nature and
pace of technological innovation. As Strange points out, it is this fundamental
structural change that made the globalization of production and finance possible and
which, through the explosion of cheap and better transnational communication and
transportation, contributed to the rise in awareness of many citizens in previously

more isolated regions and to the growth in citizens’ activism on the world stage.*’

In effect these technological innovations have led to some fundamental changes
in the nature of world and domestic politics, not solely altering the power relationship
between national states and transnational firms but also leading many citizens to
redefine their previous conceptions of political community and the boundaries of
their political engagement.® In this sense, globalization is not solely about the
erosion of state sovereignty and rising influence of global businesses but it is also
partly constitutive of a more intense transnational politics corresponding to a growing
integration of domestic and international politics.”” In this respect, at least two

fundamental developments are worth highlighting.

Globalization, political space and communities of meaning

Firstly, globalization is leading people to reconsider the horizons of their
political thinking and the boundaries of their involvement in politics. In particular,
the practical effects of globalization trends force many people to consider anew the
impact of foreign and global events on the lives of their own local communities. In

doing so, many people are also reconsidering the boundaries of their political
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communities, adhering to communities that often extend beyond national boundaries

and that can sustain transnational political activism.

Globalization is creating a deeper interdependence among countries and
communities, which is forcing a redefinition of many crucial policy problems and
challenging old ways of dealing with them. The increased mobility of capital and
production has weakened the capacity (or will) of national states to deal with thorny
local problems of environmental poliution or unemployment. New global networks of
communication, such as the Internet or satellite links, are challenging communities’
ability to uphold local standards of morality. The synergy between these
communication networks and the liberalisation of trade are posing challenges to the
capacity of national states to protect local cultures. To deal effectively with these
issues will require international cooperation. Old local and national solutions are
increasingly ineffective and, while some of the processes at the source of these
difficulties (i.e. liberalisation of trade and financial flows) could be somewhat

reversed, others (i.e. global communication networks) are here to stay.

At the same time, the growing awareness and severity of environmental
problems that are truly global in nature, such as global warming or the thinning of the
ozone layer, are calling for new global solutions. On these issues, even in the unlikely
event of the retrenchment of globalization processes, local communities and national
states can not do it alone. Cumulative local decisions about refrigeration in China or
about driving in Los Angeles have real consequences for skin cancer levels in Iceland

or the B.C. salmon fishery. Planetary (or regional) problems call for planetary (or
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regional) solutions but these solutions will require locally-tailored interventions to

effectively modify the local behaviours that are constitutive of these global problems.

Moreover, as human beings are coming to terms with the finite nature of our
world, the emerging ethic of an environmentally-conscious public is calling into
question the sovereignty of states entrusted with the care of unique ecosystems that
are considered part of common heritage. The case of the world-wide public
movement to save the Brazilian rainforest offers an interesting example of this
emerging worldview, where the desire to protect a common world heritage and the
principle of national sovereignty often clash.*® Across several issues, people are
increasingly recognising that their fate is intimately related to the fate of others (and
the ecological systems supporting life) and they are expressing their sense of
belonging to a larger humanity by getting involved in issues previously considered
out of their legitimate reach, making claims about the predominance of common

interest over the sovereign control of local activities.*

In sum, international politics and transnational activities increasingly have
direct consequences for domestic political choices and adequately addressing
domestic problems increasingly necessitates international cooperation.®® The
domestic and the global are increasingly integrated. These developments have had a
significant impact on the role of states in a globalized world,”' but they have equally
affected citizens and other non-state actors. Because the local is increasingly global
(local decisions have extraterritorial or global consequences) and the global

increasingly local (global economic and communication systems affect domestic
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political and social choices), many citizens, often through well-organized groups, are
finding it necessary to redefine the boundaries of their political activism, reaching to
the global in the hope of having some influence on the international developments

that increasingly affect their local conditions.

This growing realisation of the global nature of problems and social dynamics
affecting local lives feeds into the broader cultural effects of globalization. Many
authors have already noted, often critically, the global spread of a culture of global
capitalism. For example, Benjamin Barber’s depiction of the conquests of the
“McWorld” provides vivid illustrations of the global spread of Western or American
commercial culture.’? Robert Cox paints a similar picture when he argues that the
globalization of production accompanies “a process of cultural homogenisation -
emanating from the centres of world power, spread by the world media, and sustained
by a convergence in modes of thought and practices among business and political
elites”.* The synergy between the spread of global capitalism and the development of
global communication networks has permitted the spread of a hegemonic discourse of
globalization, a dominant worldview, particularly prevalent in the main circles of

economic and state power.

But the influence of this dominant worldview should not mask the concomitant
presence of alternative discourses developed and diffused with some success by many
citizens and non-governmental organisations. These alternative worldviews take
many forms and gain adherents in varying numbers. They can be both particularistic

and cosmopolitan in nature. In this perspective, globalization appears to be
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simultaneously engendering fragmentation and integration processes.”* The
fragmentation of identities and loyalties in modemn societies is a phenomena that has
been well documented. Faced with growing social complexity, declining
effectiveness of state controls, and the erosion of dominant cultural and moral
referents, individuals are reconsidering the hierarchy of their loyalties and re-
examining their sense of belonging to alternative communities. Much like the decline
of loyalty to the state, the rise of new social movements, the fragmentation of national
communities, and the salience of identity politics are all testimonies of this cultural

and political fragmentation.

As part of these developments, an emerging global “civil society” is populated
by non-state actors that are driven by the realisation of projects representing their
alternative view of the world.”® The broad ethics that are characteristic of many of
these environmental, human rights and development non-governmental organisations
can be considered as underpinning “counter-hegemonic discourses”. For example,
through their struggles to alter the allocation of environmental resources and to
further environmental protection, transnational non-state actors are de facto engaging
in the mutual construction of an alternative intersubjective conception of world
problems, which seeks to redefine the essential meaning of human-nature
relationships.* Similar examples can be found in the realm of human rights.”’ In this
perspective, transnational non-state actors are also bearers of worldviews,
contributing to the articulation and the diffusion of global ethics that stand in sharp

contrast to those proposed by the agents of economic globalization. And these
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alternative worldviews can sustain their political involvement in a world that is no

longer considered to be confined to national boundaries.

It is not my intention to argue that these alternative discourses are about to
supplant the hegemonic discourse of global capitalism. But to negate or downplay
their existence is to blind ourselves to an important development in contemporary
politics. The globalized world is not simply the purview of the hegemonic discourse
of global capitalism; it is also the domain of counter-hegemonic discourses

articulated by transnational non-state actors.

Transnational activism and organisational capacities

The globalization of communications contributes significantly to the explosion
in the number and activism of non-state actors. The growing ability to communicate
cheaply and rapidly across national boundaries has helped citizens and non-
governmental organisations to mobilize in response to local and global events. Global
communication networks are diffusing more effectively information about world
events, improving citizens’ understanding of the social trends that shape their world
and providing examples of alternative forms of social organisation that can be
emulated locally. These developments in global communication contribute to what
Rosenau calls the “skills revolution”.*®* These trends are thought to improve the
individual political efficacy of many citizens in world politics.”® But they also
improve the capacity of local actors to organize for international and transnational

action.
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One indicator of the growing organizational capacity of non-state actors in
world politics is simply the growing number of international non-governmental
organisations. According to data from the Union of International Associations, the
number of international non-governmental organizations dedicated to social change
has increased from 110 in 1953 to 631 in 1993.°° Among these, international
environmental non-governmental organizations have grown the most in both relative

and absolute terms.

However, even these numbers underestimate the increase in activism because
many domestic non-governmental organizations will also engage in transnational
political activities, either by themselves or in coalitions and coalitions with other
groups. Many national environmental groups have active international programs.®!
Transnational lobbying is now a common strategy for many organisations seeking to
influence policy developments at home and abroad. The international campaigns, led
by Greenpeace and Friends of the Earth, against clear-cut logging in British
Columbia and the Malaysian tropical forests are well-publicized examples but there

are many other cases.5

At the same time, environmental non-governmental organizations have made
used of cheaper long-distance communication and travel to multiply their contacts
with other similar organizations. According to Keck and Sikkink, there are now
hundreds of environmental networks using these contacts and loose organizational
connections to mount specific advocacy campaigns across borders.* This growing

international activism has also heightened significantly the profile and influence of
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non-state actors in both international and domestic politics. For example, the
multiplication of parallel non-governmental summits, now accompanying most
important international policy conferences, has allowed them to gain unprecedented

visibility at these (increasingly numerous) gatherings.

While the growth of these activities by non-state actors has intensified
transnational relations and rendered national and world politics more complex, state
capacities to effectively control these relations have not kept pace.® State
bureaucracies’ resources, ranging from knowledge to legislative authority, are
increasingly inept at managing the new complex social environment and state actors
are often scrambling to meet the new challenges.”® While the old international
diplomacy granted national states a clearly dominant position in world affairs, the
new transnational political landscape, progressively emerging since the 1970s,
provides state actors with a less advantageous terrain: one where they must contend
with a larger number of better informed, more skilful and resourceful transnational

actors.

The preceding analysis does not lead one to argue for the disappearance or
irrelevance of the state-as-actor in the realm of world politics. The claim of national
sovereignty has been and remains the most effective claim to ground the legitimate
exercise of authority both at the domestic and international levels. Consequently,
states remain central actors in world politics, even in this era of globalization. But the
technological and social processes undermining the traditional effectiveness of this

claim, by weakening the state’s ability to control social behaviour within its borders

42



and by weakening its pretension of effectively representing its citizenry, have
empowered other actors to act within and across national boundaries. Transnational
actors are no longer insignificant players on the world stage and, by themselves and
through transnational coalitions, they increasingly pursue their objectives by acting

beyond their traditional boundaries.

[n many ways, there are no longer two distinct yet related politics, the
international and the domestic, but 2 series of integrated political spaces, enmeshing
the global and the domestic in multiple ways, and which boundaries are drawn by
actors themselves as they cognitively frame the issues facing them and define
themselves the spatial and conceptual realm of their political action. States, even if
they remain crucial agents in shaping international governance regimes, are not the
sole significant agents shaping the multiple orders that structure the behaviour of state

and non-state actors in different policy areas.

To account for the integrated nature of this politics, scholars need to think
across disciplinary divisions between international relations and domestic politics and
they need to rely on an ontology of global politics that better accounts for the
multiplicity of actors acting within these domestic-international spaces. There will be,
obviously, multiple ways of doing this. By their very nature, ontologies can
encompass a large number of theoretical approaches. The last section of this chapter
presents one approach for starting to bridge the divide between the study of domestic

and international politics and for accordingly conceptualizing regime change.

43



Domestic Institutions and Non-State Actors in Global Governance

In previous years, there have been a few attempts to account for the influence of
domestic factors in changes in international governance. Among those attempts, the
two-levels game theory proposed by Robert Putnam and the epistemic communities
approach developed by Peter Haas have been the most noted in the academic
literature focusing on the formation and evolution of international regimes.5
However, they both suffer from important shortcomings. Putnam succeeds in bridging
domestic and international politics by stressing the strategic implications of the
domestic environment for diplomats.%” But, at the same time, he essentially retains the
ontological division between the two-levels, failing to account for any direct
transnational actions by non-state actors.5® The epistemic communities approach, and
some related studies, focuses on the cognitive influence of transnational networks of
scientists and decision-makers.® However, it fails to account for the institutional
complexity of domestic political systems and non-cognitive sources of influence
seem to be under-estimated.™ It has also met with limited empirical success.”" In this
section, I provide an alternative framework more resolutely focused on the
transnational actions of domestic actors and the structuring impact of domestic

institutions.

The recent work of Thomas Risse-Kappen and others suggests that a more
fruitful approach to the study of transnational politics could be to focus on the role of
transnational coalitions of domestic actors and on the institutional environment that
mediate their access to domestic policy processes.”” But while their framework

provides considerable progress in accounting for the complexity of domestic political



systems, it relies on an imprecise concept of domestic political structures and lacks a
clear focus on treaty-making. This dissertation extends the framework by a more
detailed and contextualized consideration of the domestic institutional environment of
treaty-making and relies on a narrower conceptualization of domestic institutions.”
This approach also has the advantage of combining a consideration of domestic

institutions with a more direct focus on the influence of transnational coalitions of

state and non-state actors on the strategic context of international negotiations.

The Theoretical Framework
Transnational politics can be usefully interpreted as a series of strategic

interactions among state and non-state actors which occurs within a unified political
space, i.e. one where policy actors can cross national boundaries and where claims of
sovereignty no longer serve as determining categories as much as represent privileged
power resources in the hands of state actors. Within the context of these politics,
political actors are still constrained by social institutions present both in international
and domestic societies. Within the constraints of these institutions, policy actors seek
to influence political outcomes by deploying strategically the resources that they can
mobilize, such as legitimacy, money, command of infrastructures, or information. In
this perspective, the theoretical framework retained for the dissertation focuses on the
interplay among transnational coalitions of state and non-state actors and the veto and

access points created by domestic institutions.
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Transnational coalitions

The emerging literature on transnational relations offers different approaches to
conceptualizing the actors involved. In the work of Risse-Kappen and his
collaborators, the concept of transnational coalitions refers to sets of non-state and/or
state actors ‘“sharing political values and policy concepts” seeking to achieve

“specific political goals in the ‘target’ state of their activities™*

. They can involve
two types of actors: those promoting instrumental (generally economic) gains and
those promoting principled ideas. The concept is meant to be inclusive of a variety of
cases and encompasses a number of different social formations. Among these, the
authors use transgovernmental coalitions to refer to coalitions of state actors pursuing
a common agenda that differs from official national state preferences. Epistemic
communities — informal networks of scientists sharing a common understanding of
problems and solutions — are also considered a specific type of coalition. Finally,

multinational corporations and international non-governmental organizations are also

considered highly institutionalized forms of transnational coalitions.

The scope of this definition of transnational coalitions has the advantage of
covering most possible occurrences of transnational relations. However, by including
under the same banner a well-integrated multinational corporation furthering its
material interests by lobbying foreign governments, loose networks of professionals
exchanging information, and well-coordinated coalitions of social activists promoting
their cause, it can also create analytical difficulties. For example, it seems plausible

that the constraints represented by national institutions would differ for a single
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corporation seeking government access and for a coalition of bureaucrats seeking to

further their agenda.

In contrast, Keck and Sikkink use the more precise concept of transnational
advocacy networks. The concept excludes state actors, with the possible exception of
some parliamentarians and bureaucrats from international organizations, and it is
limited to broad, loosely connected networks of activists seeking social change.
These activists seek social change by promoting causes and share principled ideas
and values. Individual networks give rise to specific advocacy campaigns involving
only a sub-set of members. They will typically rely on information as a key source of
power, using strategies such as appealing to public opinion or revealing information

to shame target governments.”

The concept of transnational coalition retained for this dissertation offers a
somewhat different approach. Transnational coalitions are defined as temporary
coalitions of actors sharing common political objectives who cooperate to seek
mutually-desired policy changes. They can comprise both state and non-state actors.
Coalitions are time-limited and issue- or campaign-specific. Consequently, they do
not necessarily involve sustained, on-going interactions and collaboration over time.
They are drawn together by common political objectives, which does not imply that
they desire these objectives for the same reasons. In other words, transnational
coalitions do not necessarily share principled ideas. For example, multinational

pharmaceutical companies, women’s groups and environmentalists may collaborate
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on a campaign to promote more liberal contraception policies without sharing the

same motives.

We also see no reasons to limit coalitions to specific political strategies. The
bargaining of material resources, appeals to public opinion and the voting public, and
attempts at redefining the dominant framing of problems can all be combined to
influence policy outcomes. Then the effectiveness of transnational coalitions is
associated with their ability to assemble a winning coalition of actors to persuade

decision-makers to support the desired changes in policy.

States as strategic and fragmented actors

This conception of transnational coalitions also implies a recognition of the
fragmentation of national states. The claim of national sovereignty remains a crucial
foundation of legitimate authority and, on the basis of this claim and of the important
resources still at their disposal, national state actors continue to constitute crucial
actors. But, in a framework where domestic politics matter, national state actors will
also respond to the interplay of political forces at home and their strategic behaviour
will also reflect their considerations of domestic institutional constraints on the
ratification and implementation of international regimes.’® Moreover, in a world of
more intense transnational relations and contested authority, national state actors may
also enter into alliances of convenience with other state and non-state actors in the

hope of strengthening their position at home and abroad.

We have also seen that, once the domestic environment of politics is

recognized, national states can no longer be considered unitary actors. State



bureaucracies are complex and fragmented organisations and their constitutive units
are often pursuing contradictory goals both within and outside the organisational
environment of the state. Moreover, many states, federations in particular, contain
sub-national units that are increasingly active internationally. These sub-national state
actors can influence the development and implementation of a national foreign
policy. In pursuing this objective, they can also enter into coalitions with other actors
to act across borders or to influence the domestic conditions likely to affect
international negotiations. For example, in some federal regimes, the threat of not
cooperating with the implementation of international measures in their areas of
Jjurisdiction can influence the evolution of international negotiations. In sum, sub-
national state actors should be recognized as potentially influential actors in our

framework of analysis.

Domestic institutions as intervening variables

Bargaining strategies of state actors engaged in international negotiations as
well as lobbying strategies developed by transnational coalitions of non-state actors
depend on an adequate evaluation of the institutional environment constraining the
choices of actors. The greater role of transnational coalitions and the more fragile
position of state actors domestically and abroad means that the institutional context
mediating domestic politics is increasingly relevant for understanding a globalized
politics. Since transnational coalitions penetrate national borders, the domestic

institutional context of the “target” country becomes a relevant strategic element.
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In particular, domestic institutional procedures for the ratification of
international treaties affect the strategies and influence of both state and non-state
actors. More restrictive ratification procedures would tend to restrain the
manoeuvring room of state actors and enhance the influence of non-state actors.”
But, even more generally, the specific institutional configuration of domestic
institutions (number and position of institutional veto points in the policy process)
partly determines the access and influence of non-state actors to the policy process of
each country. As comparative neoinstitutionalists have established, more fragmented
institutions provide more access points to interest groups to influence decisions and
voice ideas as well as more opportunities for vetoing policy proposals than more

centralized institutions.”®

As such, it would appear that countries with more
fragmented domestic institutions would be more vulnerable to the influence of

transnational coalitions.

Institutional fragmentation comes in many forms. For example, the separation
of powers in Congressional systems leads to a system where the executive exercises
less control over the legislative portion of the policy process, thereby creating more
opportunities for legislative actors (and the interest groups working through them) to
veto policy proposals. These systems can also provide a greater number of
meaningful access points to the policy process to advocacy and interest groups
seeking influence. This general constitutional structure is deemed to make for more
open and fragmented institutions than what is the case in Westminster parliamentary
systems where executive control over the legislature eliminates most veto and access

points. However, political institutions can be fragmented in other ways. Federalism
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can also be associated with a greater number of veto and access points in some policy
areas. Many systems also have constitutional procedures providing for direct
democracy mechanisms, such as referendums and legislative initiatives, and resulting

in a more fragmented system.”

It should also be clear that, in this perspective, domestic institutions are
considered as intervening variables in social explanations. By structuring the policy
process, institutional configurations create access and veto points that influence
policy actors’ strategic behaviour and partly determine their respective influence on
policy outcomes. As such, while they constitute important variables shaping the
nature of outcomes of political struggles, they do not replace state and non-state
actors as the basic units of analysis.® However, they allow for a more contextualized
analysis of power relations, especially in a comparative setting. Given similar
political preferences and resources of organized actors, differences in political

institutions can help explain variations in the policy influence of actors.*'

Working hypotheses
This exploratory framework leads us to a set of working hypotheses about

international regime change in the context of a global transnational politics. Firstly,
we should recognize the potential influence of changes in the domestic conditions
affecting the legitimacy and operation of international regimes. Shifts in the relative
influence of transnational coalitions supporting or opposing changes may alter the
preferences of national state actors who are parties to international regimes. When a

single regime member is sufficiently influential or its cooperation necessary for

51



regime effectiveness, success of a transnational coalition in this single country could
be sufficient to achieve regime change. In many cases however, it seems more
plausible that a successful transnational coalition would have to influence a key group
of regime members to succeed in bringing about regime change. The nature of this
key group of countries must be determined on a case-by-case basis. However,
generally, we can hypothesize that transnational coalitions can bring about
international regime change by creating domestic political conditions in key target

countries that would render such changes desirable for their national state actors.

We should also note that, under this scenario, a number of political strategies
are opened to transnational coalitions. Successful strategies may involve appealing to
public opinion in key target countries to make the implementation of existing regime
provisions unpalatable in electoral terms and to elicit public support for the desired
changes. They could also include an attempt to foster change by convincing key
decision-makers in the target countries of the necessity to redefine the terms of the

problem, and associated solutions, addressed by the international regime.

However, we must recognize that changes in the domestic conditions affecting
international regimes, and that may lead to regime change, can not be exclusively
related to the efforts of transnational coalitions. Purely domestic changes may affect
the desirability or effectiveness of international regimes and create pressures for
regime change. If these conditions are met in a required sub-set of regime members,
regime change will result from changes in domestic variables without the

involvement of transnational coalitions. While this variation on our first hypothesis
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would not require attributing causal importance to transnational relations per se, it
would nevertheless represent a valuable addition to the existing set of explanations of
regime change offered so far by the regime theory literature by recognizing domestic

sources of change.

A second set of hypotheses can be derived from the importance that my
framework attributes to domestic institutions. Generally speaking, the more
fragmented domestic institutions are, the easier it should be for transnational
coalitions to get access to the policy process of a targeted country and, consequently,
to further their objectives in this country. This situation has different implications
whether one seeks to promote or to prevent policy change. In particular, institutions
with more veto points suggest thai policy change is made more difficult by the
multiplication of actors that have access to institutional vetoes in the policy process.
However, in those political systems, the ability to influence national state decision-
makers should also translate in a higher probability of policy change. In other words,
once state decision-makers decide to pursue policy change, there is less likelihood
that opposing groups can get access to an institutional veto and prevent the desired

policy change.

This situation seems to propose two related hypotheses. The first hypothesis
focuses on the relation between institutions and the ability to effect change. Since
differences in the number and location of veto points create varying degrees of
difficulty for coalitions in influencing policy decisions, the size and nature of the

“winning coalition” of actors required for achieving policy changes should be
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determined by these institutional parameters of the policy process. Domestic
institutions with a greater number of veto points will require a broader and better
organized transnational coalition for achieving policy change because, in such
settings, it is easier for specific groups to play on veto points and block changes. For
this reason, I make the hypothesis that the more fragmented the domestic political
institutions, the broader and better organized the transnational coalition must be to

achieve policy change in the target country.

The second hypothesis conversely focuses on the relation between institutions
and the ability to block changes. It states that, given similar political preferences and
resources of organized actors, differences in the domestic institutions determine the
variation in the policy influence of transnational coalitions. The more fragmented the
domestic institutions, the more successful transnational coalitions will be in blocking

change.

These last two hypotheses necessitate a careful contextualized analysis of the
constitutional arrangements of the countries involved to be operationalized. As a rule-
of-thumb, we might expect that countries with Congressional systems of government
would have a larger number of institutional veto points. Consequently, they would be
natural targets for coalitions attempting to veto regime change and those seeking to
promote changes would need to assemble more influential and better organized
coalitions to do so. However, while this may effectively be the case, the complexity
of domestic institutional realities advocates more caution in drawing such

conclusions. For example, in some federations, the approval of sub-national
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governments may be required for the implementation of regime provisions in some
issue areas. In these cases, sub-national governments may, for all practical purposes,

hold a veto over possible changes.

Moreover, most national constitutions contain specific provisions regarding the
approval of international treaties. In some countries, treaty-making may be a
prerogative of the executive, consequently limiting the number of vetoes. In other
countries, one or both legislative chambers may hold a complete or suspensive veto
over these agreements. [n sum, a detailed examination of constitutional procedures,
especially regarding treaty-making, is warranted. The next chapter is dedicated to
such a detailed analysis with regards to the Canada and the United States (the only

two countries involved in my case study).

Conclusion

Ecologists have long recognised the importance of understanding transnational
activities for making sense of the ecology of the hemisphere. But in contrast, most
regime scholars, more than diplomats, have clung to the convenient assumption of a
tight membrane separating the national realms of social relations in order to make
sense of the politics of the hemisphere. This chapter argued that, while the persistence
of the domestic-international distinction may always have been conceptually
unwarranted, the recent social trends associated with globalization certainly make it
all the more imperative to recognise the importance of transnational politics for
international governance and make a greater effort at integrating them in our analysis

of international regimes. As regime theory slowly turns to the study of regime
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change, it is important that we try to take into account to a greater extent the role of

domestic factors and transnational political activities for the evolution of regimes.

This dissertation proposes to contribute to this effort by focusing on the role of
transnational coalitions and domestic institutions in shaping the evolution of
international regimes. While this early effort is necessarily exploratory in nature, the
set of hypotheses derived from the theoretical framework will allow me to shed some
light on the politics that shaped the evolution of the U.S.-Canada Migratory Birds
Convention since the early 1970s. It will also provide some insights on the
consequences of transnational relations for international environmental politics and
confirm the need to push further the investigation of the role of domestic institutions
and transnational coalitions for understanding international regime change. However,
before undertaking my empirical investigation, I need to offer a more sophisticated
and detailed analysis of the domestic institutional environments, especially
constitutional procedures, that will structure transnational politics regarding
continental treaty-making in North America. The next chapter is dedicated to this

task.
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Chapter 2

CONSTITUTIONS AND CONTINENTAL POLICY CHANGE

While the ship of state now sails on larger ventures and into foreign waters she still
retains the water-tight compartments which are an essential part of her original
structure.

- Lord Atkin, of the Judiciary Committee of the Privy Council, in deciding
the Labour Conventions Case, 1937.

For local interests the several States of the Union exist, but for national purposes,
embracing our relations with foreign nations, we are but ane people, one nation, one
power.

- U.S. Supreme Court Justice Field in deciding the Chinese Exclusion
Case, 1890.

National constitutions constitute important incentive structures for the making
of national policies, both imposing constraints on strategic behaviour and providing
opportunities for the advancement of interests by policy actors. However, while this
important insight is the object of a growing body of research in the realm of policy
studies focusing on the national level, it remains relatively unexplored in the area of
international and transnational politics. As [ have shown in the previous chapter, a
serious investigation of transnational politics in an era of globalized politics requires
a closer and more substantive consideration of the institutional structure of national
states. This is particularly the case for constitutional procedures affecting

international treaty-making and how they may influence international regime change.

This chapter seeks to offer an original examination of this problem in the

context of Canada-U.S. treaty-making. As such, it offers a more focused and detailed
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discussion of the issue than what has been provided to this date by the few scholars
who have investigated similar issues® It investigates the significance of
constitutional differences, especially as they relate to constitutional authority for
treaty making and implementation, for the analysis of continental transnational
policy-making in North America. I argue that the constitutional law and practices of
Canada and the United States produce distinctive institutional veto configurations for
the politics of treaty-making, which are susceptible to influence the transnational
dynamics of the politics surrounding bilateral regime change by the two countries.
More specifically, I will show that American constitutional processes, with some
exceptions, offer a2 more fragmented institutional configuration and that, as a result,
American legislative institutions are more likely to become the focus of the political

activities by transnational coalitions seeking to influence continental policy change.

The chapter begins with a general discussion of the concept of veto points and
of the consequences of constitutional differences for the making of public policy. I
then tum to an historical and comparative examination of the more precise
constitutional rules providing a framework for the making and the implementation of
international treaties in Canada and the United States. Particular emphasis is placed
on the nature of the relationship between the legislative and executive branches of the
state and on the treaty role and prerogatives of sub-national states in the context of
federal systems. In the third section, I draw some conclusions about the implications
of those constitutional treaty rules for the transnational politics of continental policy
change and discuss how these conclusions allow us to specify the hypotheses outlined

in the previous chapter.

58



Constitutions, Veto Points and Policy-making

In different theoretical approaches to political science, institutions have been
“rediscovered” as important variables shaping the nature of outcomes of political
struggles.®® With some exceptions, institutions are generally considered as
intervening variables in social explanations.® They are not replacing resource
theories of group politics, or class as the central unit of analysis, but rather they are
strengthening these forms of explanations by revealing the impact of the institutional
context on group preferences, strategies, and interactions with other actors.

Institutions matter for policy choices but they do not solely determine them.

While institutions can be defined in multiple ways, the formal institutions of
politics, as defined by constitutional law and practices and by the internal structures
of legislative, executive and judicial bodies, still represents the main group of
institutional features affecting the decision-making process of political systems. [n
this perspective, without denying the importance of other institutional features, such
as the distinctive norms of legal regimes or prevalent norms of social organisations,*
formal political institutions seem to offer a necessary starting point for an inquiry into
the effect of institutions on the dynamics of political choice. In this context, many

comparative and historical neoinstitutionalists have indeed begun to develop general

theoretical statements about this relationship across different institutional systems.

Inquiry into the relationship between formal institutional structures and political
choices has generated a wide range of insights and perspectives. Amongst the better

known, Sartori’s classic work on comparative constitutionalism, and his case for an
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intermittent presidentialism as the best institutional system for achieving a working
combination of strong parliamentary control and efficient government performance,
stands out as a particularly comprehensive statement of this approach.®® Linz’s much
debated argument that presidentialism causes regime instability in Latin America
offers another well-known example.’’ Moe and Caldwell’s argument that
Congressional institutions are more prone than parliamentary systems to set up arm’s-
length bureaucracies with detailed legislative parameters as a way to isolate them
from excessive executive meddling constitutes another prominent application of this

theoretical perspective.®®

In the realm of policy studies, Pierson and Weaver have argued that, because of
more effective control of the legislative branch by the executive, parliamentary
systems have a greater capacity for policy innovation as well as for imposing losses
on powerful constituencies. However, they have fewer opportunities for avoiding
blame for failed or unpopular policies.®® Stressing different institutional features, such
as particular committee structures, Hall, Skocpol and Weir have reached similar
conclusions about the relation between policy innovation and formal institutions in
the context of economic policy-making in England, Sweden and the United States.*
Studying the evolution of tax policies across countries, Steinmo has argued that the
American Congressional system is less able to adopt policies advancing a collective
conception of the public good than parliamentary regimes and that it tends to generate
particularistic policies responding to individual group interests. In contrast, majority
parliamentary systems like the British system, while adopting more collectivist

policies, would tend to generate incoherent patterns of policy swings due to the
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alternating partisan governing majorities that these systems produce.”’ All of the
above examples share a common concern about the relation between the formal
institutional features of political systems, political dynamics and policy choices.
While drawing from different methodological and theoretical approaches, they all
represent formal institutions as complex systems of incentives, opportunities and

constraints for state and non-state political actors.

While varying in their terminology and their degree of formality, most of them
have come to rely on similar concepts of veto points and institutional configurations
as some of the comerstones of comparative institutional analysis.’? In this
perspective, veto points can be defined as the set of actors whose formal approval has
been made essential, by the institutional context, for the adoption of public policy.”
They are “areas of institutional vulnerability, that is, points in the policy process
where the mobilization of opposition can thwart policy innovation”** Accordingly,
they may be represented, for example, by government cabinets, presidential offices,
legislative chambers, parliamentary committees, the voting public in a referendum or
in an initiative ballot, or sub-national governments in federal systems. Or, as Tsebelis
points out, they could also be more partisan in nature, such as key parliamentary

parties in the context of government coalitions or minority governments.*

Different political systems can be understood to include different sets of veto
players. As a result, they offer different institutional configurations for policy change.
These cross-national differences in institutional configurations offer different sets of

opportunities and incentives to interest groups and state actors seeking to influence
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policy decisions.’ institutional veto points sometimes provide opportunities for
policy actors to intervene directly in the political process to submit proposals, make
their claims about the benefits and pitfalls of considered alternatives, or block the
adoption of a considered policy change. More often, they designate policy players
that have the formal authority to block a policy change and who can be lobbied and

influenced by interest groups working outside the formal institutional arenas.

Generally, we can identify three categories of influences institutional vetoes
may have on politics: 1) institutional vetoes provide to some institutional actors the
ability to block and, consequently, disproportionately influence policy choices; 2)
they provide different and unequal opportunities to interest groups to penetrate the
policy process to affect policy choices; and 3) they also partly shape (or constrain) the
strategies and discourse (claims making) of policy actors who seek to advance their
interest in the most favourable way in the context of the institutional framework that
they face. As such, it is important to note that institutions do not only affect the
outcomes of political struggles, they also contribute to shape the dynamics of political

interactions. In Hall’s terms, they have a “relational character”.”’

The formal authority to block a policy change by imposing an institutional veto
offers the most obvious form of influence on policy outcomes. Institutional players
occupying positions entrusted with de jure institutional privileges to initiate, alter or
block policy proposals are in an advantageous position to further their own interests
and those of their supporters. The well-known power of Congressional committees

and their chairpersons within the framework of American legislative institutions
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represents an outstanding example of this form of influence. Key legislators can
exercise disproportionate influence on collective choices, not necessarily as a
consequence of rallying greater support in public opinion or powerful constituencies,
but as a result of their privileged position within the institutional arena. “De jure rules
of institutional design provide procedural advantages and impediments for translating

political power into concrete policies.”®

Moreover, the number and accessibility of veto points in the decision-making
process tend to affect the frequency and difficulty of achieving policy change itself.
As Tsebelis has shown, generally speaking, the greater the number of veto points, the
less likely the success, and the lower the frequency, of policy change. Given similar
political preferences and resources of organized actors, differences in political
institutions determine the variation in the success of interest groups and state actors in
stopping changes. As a result, the more fragmented and open the political institutions,

the less likely the success of policy change.”®

Secondly, and more generally, these rules of institutional design also affect the
dynamics of interest groups politics. Most obviously, differential access to veto
points and veto players will result in inequalities of influence. For example, if
adoption of a policy change requires the approval of a specific legislative committee,
interest groups who bear particular relevance to the members of this committee, be it
for electoral or other reasons, have a privileged opportunity for imposing a veto or
demanding modifications of the proposed policy. As such, different institutional

configurations will likely grant different chances to different interest groups to
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influence policy changes. Differences in power resources available to groups (money,
membership, expertise, etc.) are insufficient for understanding policy outcomes
because these resources must be deployed in an institutional environment that do not

offer an undifferentiated set of opportunities and constraints to the different actors.

By providing “points of vulnerability” in the policy process or entry points to
provide input on proposals, veto points structure the dynamics of political
interactions. Conscious of the institutional parameters of the decision-making
process, interest groups learn to adapt their political strategies by targeting their
activities and their message to the key institutional players. As Immergut argues,
without an understanding of the institutional environment, it is difficult to make sense
of these actors’ activities since the institutional environment is “the frame of
reference for their actions”.'® For example, as she herself as shown with respect to
Swiss health politics, it would be impossible in a comparative perspective to make
sense of the evolution of the Swiss health care system without understanding the role
that the potential access to a national referendum played in the strategy and discourse

of the country’s medical organisations.'®"

In effect, in a cross-national perspective,
even in the presence of identical preferences of key interests, different institutional
configurations affect the choices of political strategies and impact on policy

outcomes.

In some respects, the institutional environment of politics partly also shapes the
understanding that policy actors have of their own interests and their selection of

goals. For example, as Weir argued in her study of the evolution of American



employment policy, institutions can narrow the range of policy options available (and
consequently practically desired) and consequently help shape the meaning of group
preferences and social choices.'® Similarly, often by specifying the default
alternative of particular choice situations, the institutional environment can affect the
goals selected by actors. By structuring policy choice situations, the institutional
environment affects the selection of goals and preferences of actors who must reach
an understanding of their interest in a real-world environment where problems pose
themselves in specific terms and options are often limited among some

alternatives.'®

In sum, by structuring political interactions and choice situations, the
institutional environment of policy-making affects the dynamics of political change
and indirectly influences the outcomes of policy choices. It helps to explain the nature
of these choices as well as the very presence (or absence) of policy change itself.
Overall, these insights provided by neoinstitutional theory explain the importance of
paying attention to the institutional environment of politics. Even in a transnational
context, we should expect the nature and availability of veto points to affect the
strategies and influence of transnational coalitions. For example, with regards to
regime change, we should expect regime members with more fragmented institutions
to become easier targets for transnational coalitions seeking to block changes.
Accordingly, the transnational politics of regime change should become focused on
achieving the required conditions to overcome the more significant institutional
barriers existing in these countries. The nature of specific veto points preventing

change could impact on the strategies and discourses adopted by coalitions. For
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example, if a specific veto point, such as a legislative committee, is more vulnerable
to a particular group or constituency, coalitions seeking influence would naturally

focus thetr strategies and discourses on winning over these constituencies.

Constitutions and Treaty-making in North America

How can we bring this theoretical perspective to bear on the problem of
international regime change and transnational politics in North America?
Neoinstitutionalists generally argue that the more open institutions of the U.S.
Congressional system require the formation of broader winning coalitions of political
actors than what is necessitated by the more centralized political institutions of
Canadian cabinet government for achieving policy change. The multiplicity of veto
points, most notably Congressional floors and committees, means that interest groups
and state actors have more possibilities of stopping undesired policy changes. In the
Canadian case, policy change will be determined to a greater extent by the policy
preferences of executive state actors, who, given the control of a majority of
parliamentary seats, can isolate themselves better from societal pressures through the
relative scarcity of veto points. However, a number of reasons argue for a closer

examination of the institutional environment of both countries.

Firstly, past a very general level of institutional design, particular rules of
decision-making that, for example, shape the interaction between executive and
legislative branches or determine the nature of executive prerogatives vary
sufficiently to warn against relying on a generic characterization of institutional

systems. For example, whether a second chamber has a suspensive or a full veto or

66



whether a conference procedure exists to reconcile opposing views on legislation will
affect the relative power of institutional actors. Moreover, the institutional
requirements of decision-making may vary according to the type of issue under
consideration. For example, whether the policy is likely to affect federalism will
determine whether the approval of the Bundesrat is required for the adoption of
legislation under the German system. As a result, the number of vetoes varies
depending on the issue. In order to account for these institutional intricacies, issue-

specific analysis of the institutional environment is similarly required.

With regard to treaty-making, the traditional distinction between American
Congressional government and Canadian cabinet government takes an added
dimension. The countries’ respective constitutions provide differently for the making
and approval of international agreements than for ordinary legislation. These
differences may create sets of institutional vetoes that differ from those existing for
the more generic process of law-making. While the general characterization of
American institutions as being more permeable and fragmented than Canadian ones
remains essentially accurate, the constitutional procedures pertinent to treaty-making
in both countries provide for a more complex picture. Moreover, in keeping with the
“living” nature of both constitutional texts, the constitutional frameworks of both
countries have evolved significantly since their origins, introducing historical
differences that remain important for the analysis of the politics of treaty-making. In
the remainder of this chapter, I provide an account of the nature and historical

evolution of the constitutional rules of treaty-making in both countries in order to
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sketch the institutional context that will structure the transnational politics of regime

change in North America.

Treaty-Making in American Constitutional Law
From the emergence of the Westphalian state system in the 17th century to the

late 18th century, the conduct of international affairs, and hence the making of
treaties, remained exclusively in the executive domain in all modern states. While
French Kings occasionally submitted treaties to their Etats Généraux, they did it as a
result of political necessity or strategy but they were not obligated to do so by
constitutional practices. [n the emerging international law, the doctrine of ius
repraesentationis omnimodae, that the monarch as the personal embodiment of the

state was its sole external representative, constituted the rule.'®

The Issue of Congressional Veto
In this context, the American Constitution adopted in 1787 by the

Constitutional Convention stood out against recognised international practices. For
the first time, a Head of State could not enter alone into international treaties.'®
Article II, section 2 of the constitutional document stated that the President has the
“power, by Advice and Consent of the Senate, to make Treaties, provided two thirds
of the Senators present concur”.'® Consequently, from the beginning of the Republic,
the Senate was a crucial actor in the making of international treaties in the United
States. And, in this regard, the powers of the Senate over treaties are very important,

including their amendment and their outright rejection.
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There is evidence that the Framers of the Constitution had anticipated that the
Senate would be making international treaties with the President, i.e. that its role
would not be limited to an ex post approval but that it would include the offer of
continuing advice and discussion with the executive on the negotiation of treaties.'”’
In essence, the Senate would act as an executive council, co-operating closely with

the President.'®

However, very early on, evolving constitutional practices conferred
the Senate a more limited and sequential roie in the approval of treaties. Following an
ill-fated attempt by President Washington to work with the Senate on the negotiation
of treaties with Aboriginal peoples in 1789, the Presidency resisted relying on the
Senate for advice during treaty negotiations.'® Since then, the role of the Senate has
been clearly limited to an ex post consideration of the treaties transmitted by the
Presidency. The President does not seek or need the approval of Congress before

entering into negotiations or concluding an agreement. However, Senate approval of

treaties is constitutionally required before their ratification by the executive.'*°

In considering the approval of international treaties, the Senate proceeds almost
as if the treaty were an ordinary bill. The treaty is first transmitted to the Committee
on Foreign Relations, which can reject it, approve it, amend it, express reservations or
simply let it die on the order paper of the committee. Once (and if) the committee
reports on it, the floor can examine it article by article, including potential
amendments or reservations, before taking a vote. Given the less stringent procedures
of the Senate, it remains relatively easy for minorities of members to delay
extensively the process by multiplying propositions of amendments. While a simple

majority will suffice to add amendments or reservations to the final approval motion,
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the final vote, according to constitutional requirements, necessitates a two-third
majority for approval. If the Senate adopts any amendments, the executive will need
to re-negotiate the treaty. If it only attaches reservations or expresses a specific
understanding of the treaty with its approval, the executive is required to include

them in its instruments of ratification.'"'

In practical terms, use of the Senate veto does not necessarily entail defeat on
the floor or in committee. As in the case of most institutional vetoes, its importance
lies as much in the influence that the threat of vetoing a measure confers on the veto
player(s) as in its actual exercise to kill projects. Moreover, in the context of
parliamentary institutions, the control of the agenda by key institutional players often
gives them the opportunity to kill undesired projects by tabling them indefinitely. As

Wildhaber points out regarding the U.S. Senate:

“Modern figures show that the days of spectacular defeats of treaties are
over. Unwelcome treaties such as the ILO Conventions and the
Genocide Convention are no longer briskly voted down; they are either
pigeonholed in the Senate Committee on Foreign Relations or are
withdrawn by the President. Often the Senate does not demand the
formal amendment of a treaty as a condition of approval; but it
continues to attach reservations and to express understandings. By
delaying actions and voicing objections, it has, moreover, repeatedly
achieved a reopening of the negotiations and - as a resuit thereof - the

subsequent deletion of a particular clause thought to be

objectionable.”''?

Of course, delay tactics and vocal opposition are the very heart of the power of
parliamentary bodies in most democracies; and the exceptional power of the U.S.

Congress as a law-making body does not deprive it of these more subtle forms of

political action.
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The treaty-making record of the Senate reveals that it does not hesitate to use its
veto, amendment and reservation powers over international treaties but that,
quantitatively, it has not defeated a large proportion of treaties. Data on the period for
1789 to the 1970s reveal that about 16% of submitted treaties were amended and that
about 11% were rejected or left to die on the order paper.'"> While the number of
treaties rejected has declined over time, Senate detractors still point out that,
notwithstanding the numbers, many important treaties, such as the Treaty of
Versailles or the 1934 St. Lawrence Waterway Treaty, were killed by the Senate and
that the international policy of the U.S. has suffered as a result of its actions.''* As we
pointed out earlier, from the perspective of institutional politics, the very existence of
the veto and amendment power may also have equally influenced the negotiation of
many other treaties, as the executive may develop its negotiating position by
anticipation of the Senate’s preferences. As such, the sheer number of veto and
amendment resolutions passed does not reveal the full political significance of the

Senate power in the realm of treaty-making.

Notwithstanding its continuing, undisputed influence over treaties, the modern
development of treaty-making practices in the United States has nevertheless
undermined the privileged institutional position of the Senate in the realm of
international policy. In particular, the development, and increasingly dominant use, of
another form of international agreements, namely congressional-executive
agreements, has provided tools to the Presidency to circumscribe or weaken Senate

control over American international policy.'"®
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Congressional-executive agreements essentially substitute the majority consent
of both Congressional chambers for the Senate two-third majority required in the case
of traditional treaties. Under modern practices, the President conducts international
negotiations and reaches an agreement. The agreement must then be approved by a
majority vote in both the Senate and the House of Representatives before it can be
ratified by the Presidency. For all practical and legal purposes, congressional-
executive agreements are as valid and binding as traditional treaties. They become the
supreme law of the land and they override any previous federal and state legislation.
In effect, they are fully interchangeable with traditional treaties; and, in political
terms, they offer the executive the choice between seeking the consent of two-thirds
of the senators or seeking a simple majority in both houses. In other words, they offer

the executive a choice of veto configuration.

This form of international agreement is not explicitly provided for in the
American Constitution. As with many constitutional matters, the doctrine of
interchangeability between treaties and congressional-executive agreements became a
part of the living constitution as result of a progressive evolution in practices, much
legal creativity, significant changes in public opinion, and hard-won political
battles.''® The necessity of adapting the traditional treaty-making procedures to the
new conditions of an international order marked by deepening interdependence and
the necessity to respond with more complex and rapid changes was a central

imperative driving this process.
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While there is some debate about the desirability of this procedure,''” from our
perspective, it is now obvious that congressional-executive agreements currently offer
a second constitutional track for the approval of international agreements. It seems
that the choice of procedure provides more leeway to the executive, which can now
choose its institutional arena depending on the preferences of legislators and
influence of interest groups on the respective chambers on individual issues.
Congress remains a crucial institutional veto point but, when legislators are more
divided on the issue, a majority in both chambers could be less difficult to gain than a
two-third vote in the Senate. Notwithstanding this greater flexibility for the
Presidency and the undeniable rise in influence by the House reflected by the new
process, we should note that, if a majority of senators still find that an agreement
should be handled through the traditional procedure, it can still block its ratification

under the new procedure. The Senate has not lost its veto.

State Rights and International Treaties

In addition to executive-legislative relations, federations, such as the United
States and Canada, face another constitutional dilemma in the conduct of their
international relations. The division of powers between two levels of government
raises the question of the role of sub-national governments in the making and the
implementation of international treaties. From a political standpoint, the possibility of
sub-national vetoes on the ratification of treaties suggests an added level of
institutional complexity that would arguably result in greater leverage for interest

groups and sub-national state actors in the formation and change of international
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regimes. It also raises the spectre of domestic stalemate and paralysis in the conduct

of international relations.

In framing the American Constitution, the Convention addressed this question
directly by explicitly prohibiting States from entering into treaties and alliances''®
and by stating that “all Treaties made, or which shall be made, under the Authority of
the United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding™'*®. These definitive statements, while the subject of
much debate and criticism by American States in the early history of the U.S., have
come to represent federal supremacy in the making and implementation of treaties.
American States are not only forbidden to enter into treaties on their own; upon their
ratification, international treaties also become the “supreme law of the land”,
superseding other federal legislation and taking precedence over all state laws that
may conflict. In effect, the American Constitution explicitly denies State
governments and legislatures a veto on the making of international treaties and on
their domestic implementation. While found in other federations,'® the significance
of this federal supremacy over State legislation will be most apparent when, later in
this chapter, it is contrasted with the Canadian situation in the post-Statute of

Westminster era.

The Framers’ decision to grant such extensive and categorical treaty powers to
the federal government was not a consensual one'?! and, early on, defenders of states’

rights challenged the federal treaty power using other provisions of the
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constitution.'? And while the early case law was generally favourable to the federal
government, the issue remained contentious for decades. In the American
constitutional history, two events stand out by their political and legal significance
regarding the treaty implementation power: the Missouri v. Holland decision of 1920

and the defeat of the Bricker constitutional amendment in the early 1950s.

The Missouri v. Holland decision provided a landmark and definitive legal
statement on the constitutionality of treaties and federal treaty implementation
legislation encroaching on areas of State jurisdictions. In the decision, the Supreme
Court effectively endorsed an interpretation of the treaty supremacy clause that
confers upon the federal government a nearly limitless authority to make laws for the

implementation of treaties within areas of State jurisdiction.'*

Oddly enough in the context of this dissertation, the case itself dealt with the
constitutionality of the Migratory Bird Treaty Law, which implements domestically
the provisions of the 1916 Migratory Birds Convention. While American lower courts
had twice found invalid a 1913 statute protecting migratory birds on the rationale that
protecting wildlife was not an enumerated power of Congress and consequently fell
within State authority under the terms of the residual clause (i.e. the Tenth
Amendment), Justice Holmes in Missouri v. Holland found that the statute that was
invalid in absence of the 1916 treaty was now within the constitutional authority of
Congress as a necessary consequence of its treaty power. The Supreme Court
confirmed in a definitive manner that the Tenth Amendment did not place constraints

on the federal treaty supremacy clause. In effect, matters left to the States by the
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residual clause are subject to be overtaken by the federal government if it should
decide to make a treaty about them.'?* The decision still stands as an expression of

constitutional doctrine.'?

The reversal of this doctrine through political means was essentially the
objective of the unsuccessful Bricker amendment. Approved by the Senate Judiciary
Committee in June 1953, the amendment read in part: “A treaty shall become
effective as internal law in the United States only through legislation which would be
valid in the absence of treaty”.'?® The amendment, championed by Senator Bricker'?,
surfaced in the context of the consideration of several treaties concluded under the
auspices of the United Nation in the aftermath of the war, such as the Draft
Covenants on Human Rights and some of the treaties of the International Labour
Organisation. Bricker and his supporters mainly sought to prevent the federal
government from overriding racially discriminatory state laws by ratifying
international human rights treaties.'?® The amendment met strong opposition from the
Eisenhower administration and, while generating intense controversy and coming

close to success, it was defeated in Congress.'?’

The debate surrounding the Bricker amendment was complex and intertwined
with fears about loss of national sovereignty, fears of communism, hostility towards
human rights, and political infighting about the respective prerogatives of Congress
and the Presidency.”™ As a result, interpreting its meaning with certainty is difficult.
Nevertheless, the debate clearly revealed the subsistence of serious concerns about

the scope of the federal treaty supremacy clause and about its consequences for the
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principles of federalism. The doctrine espoused by the Supreme Court in Missouri v.
Holland was severely criticized as disregarding state rights and even domestic
constitutional law."! Opponents of the amendment raised the same arguments as
those expressed in earlier debates: the necessity of speaking with a single, credible
and authoritative voice in international affairs, especially at a time in history when the
nation faced a world of greater interdependence, and the effectiveness of existing

institutions in assuring state representation through the Senate.'*

However, in the end, both the defeat of the Bricker Amendment and the
Missouri v. Holland decision have confirmed the authoritative nature of the treaty
supremacy clause. Consequently, the American federal constitutional structure does
not offer formal veto points at the state level, even on those issues that would
normally fall within the realm of state jurisdiction. And while it has become a regular
practice for the federal government to consult and inform state governments on
international policy issues that would concern them, the constitutional structure of the
United States does not offer the states, and indirectly interest groups that could
influence them, a formal institutional veto point in the policy process for the

implementation of international treaties.

Treaty-Making in Canadian Constitutional Law
The Canadian constitutional framework for treaty-making is a clear testimony

to the country’s constitutional heritage. At the time of Confederation, Great Britain
effectively conducted all of Canadian foreign policy, including the making of

international treaties.”> Canada reached full independence as a member of the
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international community only as a result of a progressive evolution which led her to
slowly affirm her status of independent state on the world stage."** The constitutional
and political history of this transfer of control over foreign policy, including treaty-
making, is long and complex. The first efforts of the Canadian executive to assert
control over treaty-making date back to the mid 19™ century and were generally
circumscribed to trade policy. And while it met some resistance from the British
government,'®* it did slowly result in Canadian politicians playing a greater role in

the negotiation and signature of treaties alongside the imperial authorities."*®

However, it is the Great War, and its aftermath, that provided the greatest
impetus toward independence in foreign policy. The country’s participation in the
war helped to strengthen the national sentiment and the desire for autonomy. But it
also led to concrete demands for more legal independence and a greater say in the
formulation of the Empire’s foreign policy.”*’ The fact that Canada signed the Treaty
of Versailles separately is significant in this regard. In fact, by the end of the war in
1918, the trend toward international juridical independence seemed irreversible. In
the 1920s, the Canadian government began naming its own official representatives
abroad'*® and it signed its first international agreement without the co-signature of

British authorities.'*?

When the Statute of Westminster of 1931 finally officially affirmed the British
colonies’ equal and autonomous status in all aspects of their international affairs," it
only constituted the official end to a long progressive political evolution,'*! where

practice had often preceded the official legal changes. In the words of the Supreme

78



Court of Canada, Canadian sovereignty had been acquired sometime “in the period
between its separate signature of the Treaty of Versailles in 1919 and the Statute of

Westminster, 1931.”'%

This summary account of the evolution of Canadian practices in treaty-making
serves to emphasise the progressive nature of the transfer of authority regarding
treaty-making powers from London to Ottawa and it is important for an adequate
understanding of the constitutional framework still affecting the politics of treaty-
making. More precisely, it is this historical context that serves to explain the two
central institutional features affecting the conclusion of international agreements in
Canada: a clear executive dominance over the legislative branch regarding the
negotiation, signature and ratification of international treaties and the weaker and
more ambiguous position of the federal government vis-a-vis the provincial
governments with respect to the domestic implementation of these international

treaties.

Executive Dominance in Treaty-Making

In the historical process sketched above, the treaty-making prerogatives of the
British Crown were progressively transferred from the Imperial Crown in London to
the Crown in the right of Canada. In the absence of a more revolutionary foundation,
Canadian constitutional practices remained closely aligned with British traditions and

Canadian treaty-making practices were no different.

In keeping with British constitutional practice, Canadian treaty-making powers

essentially constitute Crown prerogatives'® and, under the common law, they are to
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be solely exercised by the Sovereign.'* As such, the negotiation, signature and
ratification of international treaties are strictly executive functions and they do not
depend on parliamentary approval.”s Today, the treaty prerogative rights of the
executive with respect to international treaties are not seriously disputed and grant the

Canadian government a great deal of discretion in the conduct of international affairs.

In keeping with the nature of prerogative powers, treaty-making powers are not

explicitly addressed in the Constitution Act, 1867. The only article that makes

explicit mention of international treaties is article 132, the Empire treaty clause,
which states that:
“The Parliament and Government of Canada shall have all Powers
necessary or proper for performing the Obligations of Canada or of any
Provinces thereof, as Part of the British Empire, towards Foreign
Countries, arising under Treaties between the Empire and such Foreign
Countries”.
In essence, article 132 constitutes a treaty implementation clause assuring the British
government that the federal legislature of its Canadian dominion would have all the
necessary powers to live up to the international obligations it still contracted abroad
on its behalf. While article 132 would come to play an important role in defining the
respective powers of the federal and provincial governments in the implementation of

treaties, it has nothing to offer to elucidate the respective responsibilities of

Parliament and cabinet in the negotiations and conclusion of treaties.

Notwithstanding the apparent clarity of the law on this point, Canadian treaty-
making practices have historically granted more influence to Parliament. On

numerous occasions, governments have tabled treaties in the House of Commons and
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sought the approval of parliamentarians, whether or not the particular treaty required
the subsequent adoption of implementing legislation. This practice of seeking a
parliamentary resolution of approval before the ratification of treaties began in 1919
when Prime Minister Borden refused to ratify the Treaty of Versailles before gaining
parliamentary assent. In stating his position on the matter, Borden said in the House
of Commons:
“.., it seems to us that there is considerable doubt whether under the
modern constitutional practice the King should ratify without first
obtaining the approval of Parliament. We think that in accordance with
recent practice and authorities such approval should be obtained in the
case of treaties imposing any burden on the people, or involving any
change in the law of the land, or requiring legislative action to make
them effective or affecting the free exercise of the legislative power, or
affecting territorial rights.”'*
In insisting on the need for parliamentary approval, Borden proved to be prescient as

Canadian constitutional practice preceded the introduction of the more modest

“Ponsonby Rule” in England. ¥’

The practice introduced by Borden was further extended and formalised by a
resolution submitted by Prime Minister Mackenzie King and unanimously approved

by Parliament in 1926.'®

The resolution required the government to obtain the
parliamentary approval of “important treaties” prior to their ratification. However, in
the absence of more precision on what distinguished important from non-important
treaties, the resolution failed to provide specific procedural guidelines on the matter.

A few years later, in the context of a debate on the approval of the International

Sanitary Convention, King clarified his position on the scope of parliamentary control
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over international treaties. In response to questions from the Opposition, he stated

that:

“[He] would not confine parliamentary approval only to those matters

which involve military sanctions and the like. [..] parliamentary
approval should apply where there are involved matters of large
expenditure or political considerations of a far-reaching character. [..]

this is a wise doctrine to follow in regard to all treaties irrespective of

their particular character wherever they involve large national
obligations.”'*?

This statement helped to clarify Canadian practices with respect to the

parliamentary approval of international treaties.

After examining the Canadian precedents on the subject, Alan Gotlieb
concluded that the treaties submitted for parliamentary approval essentially fall into
four categories: 1) military or economic sanctions; 2) large public expenditures or
important economic implications; 3) political consideration of far-reaching character;
or 4) obligations affecting private rights.'”® While some exceptions could easily be
found, the list of categories nevertheless shows that parliamentary control remains
limited and never extended to all treaties. The Canadian executive retains substantial
discretion in determining if a treaty is significant enough to require ex post approval

by the legislature.

Moreover, notwithstanding these informal practices, the fact remains that there
is no legal obligation for the Canadian cabinet to submit international treaties to the
House of Commons before their ratification. As R. MacGregor Dawson put it:

“Parliament may be consulted and even asked to approve international

agreements and treaties, but this is largely a matter of convenience and

political strategy; the actual ratification is purely an executive act.”*'
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The Government of Canada has stated the same position before the United Nations'*?
and the Supreme Court of Canada has also confirmed this view'>. In essence, the
informal practice outlined by Borden and Mackenzie King has failed to pass into the
realm of unwritten constitutional conventions that could be upheld by the courts as
unavoidable obligations imposed on the executive and affecting the constitutionality

of international treaties.

Of course, some treaties will require the adoption of legislation to secure their
implementation. Unlike American constitutional law, Canadian constitutional law
does not provide for the automatic translation of international law into enforceable
domestic legal provisions. International treaties do not become the “law of the land”
and they often require the adoption of the appropriate acts by Parliament to be
implemented. In such cases, the approval of Parliament de facto becomes a necessity.
In these circumstances, we could argue that the legislature essentially benefits from a

policy veto.

However, the effectiveness of this potential veto is nullified or severely
diminished by two factors. Firstly, many international treaties do not require
legislation for implementation. Administrative measures and regulations taken under

existing acts can serve to fulfil the terms of the treaty.

Secondly, the norm of majority government in the Canadian parliamentary
system renders this parliamentary check a much less effective tool for the control of
treaty-making by the executive. Moreover, in addition to the traditional methods of

executive control over the legislature under majority conditions, the international law
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of treaties creates decision conditions that appear to be in favour of the executive.
Since the ratification of international treaties does not legally require parliamentary
approval, the adoption of implementing legislation does not constitute a pre-requisite
for their ratification. In addition, the state of international law is that international
commitments remain binding on contracting states even when these states are not in a
constitutional position to assure their implementation at home.'™ As such, legal
sanctions can be imposed in the event of default on these obligations. This
institutional environment places Parliament in the position of adopting implementing
legislation to live up to the commitments of the executive or to let the country default
on its international obligations and suffer the consequences. Such stringent defauit

conditions arguably strengthen the hand of the cabinet over the legislature.

More serious for the influence of the Parliament of Canada on international and
treaty policy is the indisputable trend towards the use of less formal and simplified
agreements instead of traditional international treaties for the establishment of
international legal regimes. As we have already seen, there exist many forms of
international agreements among states. These different forms of agreements, while
generating similarly binding agreements for the parties, are not subject to the same
procedures for negotiation or ratification. More precisely, unlike Head-of-State
agreements, the ratification of government agreements does not require any act by the
personal representative of the Crown but is accomplished solely through the adoption
of an order-in-council empowering the Secretary of State to “execute and issue” an
instrument of ratification to the other contracting party. Even more important is the

difference between formal agreements (such as traditional treaties) and informal
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agreements'™ (such as exchange-of-notes). While formal agreements undoubtedly
require ratification, informal agreements can come into effect on the day of the
signature and do not require any formal act of ratification. In Canada, as in much of
the rest of the world, there has been a double shift away from Head-of-State
agreements and towards informal executive agreements. Both trends tend to
undermine the already limited influence of the legislative branch in the making of

international agreements.

In practice, Canada has not entered in treaties concluded in Head-of-State form
since 1944."® The country also manifested a clear preference for informal agreements
in the conduct of its treaty policy early after it gained its international juridical
independence. In the ten years that followed the first treaty signed without Great
Britain in 1926, no more than 13% of bilateral agreements were formal agreements,
subject to ratification.'”’ Alan Gotlieb also notes that, in the period between the end
of the Second World War and 1968, approximately 70% of all bilateral agreements
with foreign nations took the form of exchange-of-notes, which under Canadian
practice are never subject to ratification and thus never submitted for approval by
Parliament.'® Almost 50% of all treaties over the same period, including multilateral

ones, were also exchange-of-notes.'*

Keeping in mind that only a portion of the formal treaties signed by Canada are
submitted to Parliament for approval (only those deemed important by the executive)
and that there is no legal obligation to do so, it appears hard to avoid the conclusion

that the control of Parliament over the government with respect to treaty-making is
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very limited and that its ability to act as an institutional veto point in the process of
international policy-making, at least under conditions of majority government, is

almost non-existent.

Treaty Implementation and the Division of Powers

As in the United States, the question of provincial rights concerning
international treaties has historically constituted an important constitutional question
in Canada. To use Justice Bora Laskin’s formulation, the question is again “whether a
federal state must be governed in its international relationships by the distributive
character of its constitutional organisation”.'® In Canada, the answer to this question
is politically contentious. Provincial governments have traditionally been protective
of their prerogatives vis-a-vis the federal government and, especially since the 1960s,
have sought to expend their jurisdiction over international relations. The resolution
that emerged in constitutional law has been a mixed blessing for both levels of
government: while the treaty-making power has been upheld as an exclusive federal
prerogative, the implementation of treaties, with some exceptions, must accommodate

the division of powers.

From a juridical standpoint, the question of the provincial powers with respect
to the making of international treaties has found a clear answer. The progressive
transfer of prerogative rights from the Imperial Crown to the Crown in the right of
Canada is seen as confining treaty powers solely to the Governor General of Canada
and thus, indirectly, the federal government has been invested with the responsibility

to speak alone on behalf of Canada, and its constituent parts, on the world stage. In
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this perspective, the Supreme Court of Canada found both in this progressive transfer
of imperial authority and in the Canadian constitutional division of powers, which
does not explicitly address treaty powers but grants residual powers to the federal
government, a rationale for affirming clearly the sole authority of the federal

government in the making of international agreements.'®!

While often controversial at
home,'? this state of affairs seems well in accordance with the practice of other
federal states'® and with the presumption in international law that federal states are

represented externally by a single authoritative voice.'®*

While the conclusion and ratification of international treaties remains firmly
under the control of the federal executive, the domestic implementation of these
treaties is another matter. The executive treaty-making prerogative does not dispense
with the necessity of enacting legislation to implement international obligations when
a change in domestic law is required. Unlike American constitutional practices,
international treaties do not become automatically the “law of the land” in Canada.
While this constitutional necessity may not create significant political difficulties
within the confines of federal jurisdiction, the enactment of implementing legislation
within provincial domains raises important constitutional issues. The crucial question
arises: does the federal government have the power to implement international

treaties dealing with subjects that normally fall within provincial responsibilities?

The constitutional validity of federal treaty implementing legislation that
would otherwise fall within the realm of provincial jurisdiction was first confirmed in

1924 by the judicial committee of the Privy Council in 4.-G. of British-Columbia v.
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A.-G. of Canada.'®® In this case, the government of British-Columbia was challenging
a federal law implementing the Japanese Treaty, signed in 1911 between Great
Britain and Japan, prohibiting commercial discrimination against Japanese citizens.
In its decision, the Judicial Committee of the Privy Council invalidated the provincial
law that prohibited the employment of Chinese or Japanese subjects or citizens in
connection with certain contracts. In its ruling, the Committee found that section 132

of the British North America Act, 1867 (discussed in the previous section) provided a

foundation for federal legislation enacted specifically for implementing international
treaties contracted by the Empire, even when these agreements fell into provincial
areas of jurisdiction.'® This interpretation of the federal treaty implementation power

was latter reiterated in the 1932 Aeronautics decision.'®’

While these decisions had served to strengthen the position of the federal
government in international treaty-making by confirming the meaning of section 132,
the Judicial Committee of the Privy Council’s decisions in two other landmark cases
in the 1930s profoundly modified the constitutional framework for treaty

implementation in the context of Canada’s newly-found international independence.

The Judicial Committee first revisited the issue in the 1932 Radio
Communication case.'® In the case, the British Lordships had to decide whether the
federal legislation enacted to implement the 1927 International Radiotelegraph
Convention was intra vires despite the fact that it appeared to fall within the purview
of provincial powers. In a decision that was criticized by both advocates and foes of

federal encroachment over provincial jurisdictions, the Judicial Committee upheld the
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constitutionality of the federal law under the rationale that radio communication was

covered by the residual power of the federal Parliament.'®

The main rationale
underlying the decision related to the relationship between communication and
existing heads of power under the constitution. Federal treaty implementation powers
were a secondary concern. However. the decision nevertheless foreshadowed things

to come regarding treaty implementation as it began to address the relevance of

section 132 in the context of Canada’s international juridical independence.

[n explaining their decision, the Lordships had explicitly rejected the pertinence
of section 132 with respect to the International Radiotelegraph Convention because it
had been signed and ratified by Canada on its own. As a result, the Lordships held,
the convention could not be properly considered to be an Empire treaty. While in
writing the decision Viscount Dunedin had hinted that the Privy Council might
extend the federal treaty implementation powers to treaties signed and ratified by
Canada alone,'™ the fact that the judgement had been rendered more clearly on the
basis of an interpretation of the residual power had not allowed for a clear settlement
of the treaty question.'’' But the Lordships had created doubts about federal powers
regarding treaty implementation. And as it turned out, in the years to follow, the
Judicial Committee indeed reverted to a more narrow reading of federal treaty

powers.

In the 1937 Labour Conventions case, the Privy Council declared uitra vires a
federal statute implementing some of the conventions of the International Labour

Organisation because it encroached on the “property and civil rights” jurisdiction
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attributed to the provinces by section 92 of the Constitution Act, 1867.'” The labour
conventions had been ratified in 1935 by Canada as a separate international person
and not as a member of the British Empire and, in assessing the constitutionality of
the federal legislation, the Judicial Committee of the Privy Council decided that
Parliament did not have unlimited powers to enact legislation to implement a

Canadian treaty as opposed to an Empire treaty.

In explaining the decision, Lord Atkin of the Judicial Committee of the Privy

Council wrote that the federal government has:

“the task of obtaining legislative assent not of the one Parliament to
whom [it] may be responsible, but possibly of several Parliaments to
whom [it stands] in no direct relation. .. it follows from what has been
said that no further legislative competence is obtained by the Dominion
from its accession to international status, and the consequent increase in
the scope of its executive functions.”' ™

In justifying its decision, Lord Atkin further explained that:

“It would be remarkable that while the Dominion could not initiate
legislation, however desirable, which affected civil rights in the
Provinces, yet its Government not responsible to the Provinces or
controlled by Provincial Parliaments need only agree with a foreign
country to enact such legislation, and its Parliament would be forthwith
clothed with authority to affect Provincial rights to the full extent of
such agreement. Such a result would appear to undermine the
constitutional safeguards of Provincial constitutional autonomy.”'”*

It seems ironic that, by the very moves that were strengthening the
independence of Canada abroad in the period from 1919 to 1931, consecutive
Canadian governments were significantly weakening the position of the federal
government at home and consequently undermining the country’s ability to

implement domestically some of its future international commitments.
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The consequences of Canada’s constitutional framework for reconciling
federalism and international relations are difficult to assess. With regard to its
practical impact, most commentators have been critical of the Labour Conventions

decision,'”

fearing irremediable damages may have been made to Canada’s foreign
policy.l76 For our purposes, it seems clear that the Labour Conventions decision
introduces elements of complexity in the institutional framework for the negotiation
and ratification of treaties. We must first be conscious of an important historical
division between treaties ratified prior and those ratified after 1931. Before the 1931
Statute of Westminster, state and non-state actors would be facing a very centralized

system with few veto points. The Canadian executive would not require the approval

of Parliament or the provinces.

However, for treaties addressing substantive matters that fall within provincial
jurisdiction and that have been ratified after 1931, the federal government would be
obligated to obtain provincial cooperation to ensure their domestic implementation.
To the extent that effective implementation is a requirement for international
credibility and regime effectiveness, key groups of provincial governments could be
said to benefit from a de facto veto over regime change.'”’ And as a result, these
governments would become likely targets for transnational coalitions seeking to

prevent or support international regime change through Canada.

This latter case of policy issues requiring provincial participation necessitates
further qualifications. The constitutional necessity to bring provincial governments to

adopt legislative measures for the implementation of international agreements, as
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confirmed by the Labour Conventions case, requires that we count provincial cabinets
as formal veto points in the process for making international policy. However, this
choice denotes the fact that we consider policy change to take place only when policy
choices are implemented and that policy change cannot be limited to the formal
creation of international commitments through treaties. Moreover, even with such
understanding, one should note that effective implementation may not require the
participation of all provinces. For example, meeting international commitments on
acid rain reductions may only require the cooperation of a limited number of
provinces with important coal-based industries. In this case, not all provinces would
benefit from an effective veto and the federal government could secure an effective

implementation plan by brokering a deal with a sub-set of provincial jurisdictions.

To complicate matters further, the analysis must take account of the fact that the
division of powers is usually murky. Because of this reality, the requirement for
provincial cooperation may not be self-evident but would result instead from a
political decision. For example, a reluctant federal government may insist that it will
need provincial legislation to implement biodiversity and endangered species policies
because it hesitates to try to legislate on the basis of its “peace, order and good
government” power for fear of triggering federal-provincial battles. Similarly, a
federal government may want to gain provincial cooperation to implement climate
change commitments but, failing to succeed, make the international commitments
nevertheless and fall back on the use of policy instruments that fall under its controls

(e.g. fuel taxes and industrial abatement subsidies).
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These qualifying considerations suggest that provincial implementation vetoes
may be considered of a less stringent nature than the ones exercised by American
legislative chambers, which can simply prevent ratification. While they undoubtedly
constitute “points of vulnerability” which could allow provincial state actors, and
interest groups that can influence them, to affect the making of international policy,
they may be less decisive for the outcome of policy-making depending on the nature
of the issue at hand (and how it relates to the state of constitutional law), the
alternative options available to the federal government, and the ability of provincial

governments to present a common front to veto federal action.

Conclusion

How are these constitutional characteristics and differences likely to affect the
transnational politics of treaty-making in North America? What general hypotheses
and conclusions can we draw from the preceding discussion to inform our analysis of

regime change on the continent?

Firstly, our examination of treaty powers in both countries has revealed a more
complex picture of the institutional configurations created by constitutional rules than
what might have been expected. In the U.S., state and non-state actors face either a
two veto configuration (the Presidency and the Senate two-thirds majority) or a three
veto configuration (the Presidency and a majority in both chambers) depending on
whether the executive decides to use a traditional treaty or to use a congressional-
executive agreement.'”™ In Canada, in the pre-1931 Statute of Westminster era,

Canadian state and non-state actors faced a clear one veto configuration.'” The
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federal cabinet, given a majority government, effectively exercised sole control over
treaty-making and treaty-implementing functions. In the post-1931 Statute of
Westminster era, the same state and non-state actors would face either a one veto
configuration or an uneven and complex eleven veto configuration depending on

whether the issue at hand would fall within federal or provincial jurisdiction.'®

This general characterization of the institutional framework for treaty-making
partly corresponds the prevalent understanding of the difference between these
political systems. But it also clearly showed the need for some significant
qualifications. While the general characterization of American institutions as more
fragmented and permeable than Canadian institutions remains generally accurate, a
better appreciation of provincial constitutional jurisdiction over the implementation
of treaties falling within the realm of their responsibilities allows for the possibility
that Canada can actually have more veto points and be considered a more fragmented

and permeable institutional configuration than the U.S.

Furthermore, my historical examination of the special case of international
policy-making through treaties revealed an institutional context that can differ from
the general institutional parameters of domestic law-making. For example, the need
for a two-third senatorial majority for treaties in the U.S. is prone to generate a
different political dynamic than the traditional Congressional legislative process.
Moreover, even the most attentive reader of American constitutional documents
would have failed to note the growing use of congressional-executive agreements in

lieu of treaties. Similarly, the fall into disuse of the Empire treaty clause and the
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emergence of the provincial vetoes in the post-Labour Conventions period in Canada
is only revealed through a contextualized analysis of the evolving institutional
parameters of policy-making. The preceding analysis consequently underscores the
necessity of using an historical, sector and country-specific approach to the study of

institutional effects on public policy-making.

What can we say about the likely effect of the constitutional frameworks of
treaty-making on the transnational politics of regime change in North America? It
should be expected that the making and the amendment of continental treaties will be
more difficult in the U.S. than in Canada, with the potential exception of when an
issue requires the legislative cooperation of Canadian provincial governments. The
formal veto that can be exercised by a Senate’s minority or by a majority of one of
the Congressional chambers, coupled with the fragmented and permeable nature of
the American Congress for organized interests, assuredly makes it a point of

vulnerability in the treaty-making process in this country.

In contrast, under the normal conditions of a majority government and for
issues falling within federal jurisdiction, the constitutional parameters of the treaty-
making process allows the federal cabinet to isolate itself from external pressures
much more effectively than the American executive. As a result, lobbying activities
are likely to focus on the cabinet but the making and the amendment of continental
treaties should be easier. When issues fall within provincial jurisdiction, international

policy change should be more arduous and we should expect organized interests to
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use provincial vetoes by lobbying provincial governments and couching their claims

in regional terms.

In any case, given the more permeable nature of the American Congress and the
greater stringency of its vetoes, it should be expected that it will become the most
important “point of vulnerability” in a transnational context and that it will be the
target of domestic and transnational lobbying by organized interests seeking to block
policy changes or influence the nature of the policy adopted. Paradoxically, from a
Canadian perspective, continental treaty-making actually opens up new institutional
veto opportunities in the policy process and offers new avenues for exercising
influence over policy outcomes for Canadian non-state actors willing and able to
engage in political lobbying in the United States. [n addition to a new opportunity for
stopping unwanted changes, the opportunity to jeopardise the adoption of
international treaties wanted by the Canadian government by influencing the U.S.
Congress could also strengthen their case at home for gaining modifications. The
success of this transnational lobbying strategy rests however on the ability of these
groups to couch their objections and demands in terms that make sense politically for
U.S. members of Congress. For this purpose, we may also expect Canadian non-state
actors to seck the creation of coalitions and alliances with American non-state actors

as a way to gain easier access to American legislators.

From the point of view of American groups, the transnationalisation of policy-
making appears less significant. While theoretically American interest groups do gain

access to an additional veto in the required approval by the Canadian cabinet, the less
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accessible nature of the veto point (smaller membership, more unified through
cabinet solidarity and party discipline, secretive decision-making, etc.) would seem to
make it less appealing for American lobby groups to focus its activities and resources
on its influence. The more permeable nature of the American Congress offers again a
more advantageous entry point, a point of greater vulnerability. When treaty issues
fall within provincial jurisdiction in Canada, American interests would find a more
open structure. In this case, they may seek to establish objective alliances with
provincial governments by highlighting areas of common interests with the provinces,
thereby undermining the chances of success of policy change by bringing provinces
to threaten withholding implementing legislation or affecting the content of the
international agreement by supporting the provinces’ demands for amendments in

return of cooperation for implementation.

Constitutions and the Migratory Birds Convention
With regard to the following examination of the politics of amending the

Migratory Birds Convention, I am aiso now in a position to reformulate some of my
hypotheses with greater precision. In terms of legal form, the Migratory Birds
Convention is an international treaty signed in 1916 between Canada and the United
States. These characteristics have two major consequences for my analytical
framework. First, because it is not a congressional-executive agreement, it focuses
our attention on the Senate as the sole legislative veto applicable in this case in the
U.S. Secondly, in Canada, its pre-Statute of Westminster status means that it is still
considered an Empire Treaty covered by section 132 of the Constitution Act, 1867.

As a result, its constitutional status strengthens the hand of the federal government
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vis-3-vis the provinces. While Canadian provinces have important constitutional
responsibilities regarding wildlife policy, the federal government nevertheless has the
constitutional authority to implement the provisions of the Migratory Birds
Convention across the land. For all practical purposes, the possibility of provincial

vetoes is discarded.

It is then now possible to return to the last hypotheses outlined at the end of
chapter one. Firstly, we had hypothesized that, the more fragmented the domestic
political institutions, the broader and better organized the transnational coalition
would have to be to achieve policy change in this country. In our case, the more
fragmented and permeable institutions are American. Correspondingly, it should be
expected that the transnational politics associated with influencing the U.S. Senate
will require the formation of broader winning coalitions than what is necessitated by
the more centralized Canadian parliamentary institutions. In the Canadian case,
policy outcomes should be determined to a greater extent by the policy preferences of
executive state actors, who can isolate themselves better from societal pressures

through the relative scarcity of veto points.

Secondly, we had also postulated that given similar political preferences and
resources of organized actors, differences in the domestic institutions would
determine the variation in the policy influence of transnational coalitions. The more
fragmented the domestic institutions, the more successful transnational coalitions
would be in blocking change. In our case, transnational actors should have a greater

impact on the nature, and the ratification, of international policy change by working
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through the more fragmented political institutions of the United States than by
lobbying through Canadian institutions. The relatively more fragmented nature of
American institutions, exemplified by the easier access to the veto exercised by the
Senate over international treaties by transnational actors, should help us offer credible
explanations for differences in outcome between the two countries. Similarly, we
should expect the lobbying activities of transnational coalitions to focus on the
American domestic institutions, especially the Senate, as opposed to Canadian

institutions.

Chapters 6 and 7 will provide a first test of these hypotheses by analysing the
politics of amending the Migratory Birds Convention between 1975 and 1997. But
before this analysis is possible, we must first provide some important background
about the Migratory Birds Convention and aboriginal subsistence hunting. The next
chapter provides a complete account of the formation of the Migratory Birds
Convention and it offers an explanation of the problem at the heart of the recent
amendment efforts. Chapters 4 and 5 will then provide a detailed analysis of the
contemporary subsistence controversy. These chapters will allow us to understand the
nature of the issue and the different meanings that it holds for the coalitions of
groups involved in its politics, including their differences in values and material

interests.
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Part I

Aboriginal rights and the Migratory Birds Convention



Chapter 3

THE MIGRATORY BIRDS CONVENTION AND NORTHERN
SUBSISTENCE RIGHTS: THE HISTORICAL ROOTS OF

DISCONTENT

The conclusion of this convention constitutes the most important and far-reaching
measure ever taken in the history of bird protection.

- Dr. C. Gordon Hewitt, Dominion’s Entomologist and consuiting zoologist,
on the Migratory Birds Convention in his book The Conservation of Wild
Life in Canada, 1921.

i find, however, that the societies in the East have no knowledge of the North and
cannot see why we deserve very much consideration.

- The Govemor of Alaska complaining about the Migratory Birds
Convention in a letter to the Gold Commissioner of the Yukon Territory on
27 June 1919,

As you undoubtedly know, the abrogation of treaty rights by the Migratory Birds
Convention Act is one of the longest standing and most symbolic grievances of the
Indian people against the Federal Govemment and a continuing source of mistrust
and evidence of bad faith.

- Minister of Indian and Northem Affairs, Jake Epp, writing to the Minister
of State for the Environment, John Fraser, on December 12, 1979.

The Aboriginal subsistence rights controversy associated with the Migratory

Birds Convention finds its roots in an instance of historical neglect. When the

international treaty protecting migratory birds on the continent was framed,

negotiators in both countries apparently failed to fully recognise the particular needs

of northern inhabitants in Alaska and the Canadian north who lived a subsistence life-

style, counting on the passing birds to sustain themselves and sometimes meet their

spiritual needs. As a result of this unfortunate disregard for northern realities, the

conservation treaty essentially outlawed the traditional, and economically important,
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subsistence spring harvest of waterfowl by northern (and mainly Aboriginal)
inhabitants of the continent. Over time, this historical diplomatic shortcoming would
become a significant source of grievances for northern Aboriginal inhabitants and
create important tensions among indigenous communities, their non-indigenous
neighbours, and government authorities. Sixty years into the treaty’s history, it would
also become the object of bilateral efforts between Canada and the U.S. to rectify the

roots of this Aboriginal discontent.

In order to acquire a broader understanding of the nature of the problem that
will occupy these diplomatic efforts from the mid-1970s to the mid-1990s, it is
important to examine in some details the historical movement that led to the
Migratory Birds Convention’s negotiation. The concerns of the conservationists
leading this movement, and the nature of the political opposition which they met
along the way, shaped the terms of the Convention in important ways. But in addition
to providing this important historical context for the dissertation, the chapter also
offers the opportunity to investigate the roots of this historical injustice. In our
opinion, the roots of the contemporary subsistence problem are to be found in the
terms of this early century debate and in the political dynamics that led to the
Convention’s conclusion. The hypothesis presented in this chapter is that the
detrimental measures for northern communities in the Migratory Birds Convention
are the indirect result of the battle between conservationists and the mid-west
sportsmen on the key question of the spring harvest. Rather than being the result of
sheer ignorance, oversight or prejudice (as the prevalent hypotheses suggest), the

Convention does not contain an exception for northern communities because granting
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one would have “unnecessarily” complicated the terms of the international
compromise for negotiators and would have weakened the chances of reaching an
acceptable compromise. It is their lack of political clout that led to the neglect of

northern communities in the Convention of 1916.
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