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ABSTRACT 

Ln Newfoundland, the passage of three mamied women's property acts between 

1876 and 1895 occurred without any apparent public dernand, reform movement, or 

community response. Aithough the acts expanded the definition of manied women's 

property, they were only significant to a small minority of rnmied women in 

Newfoundland at the time of theû passage. This was because the legislation largely put in 

statutory form an existing matrimonial property system which had evolved since the earlirst 

days of English contact. Three broad factors had contributed to the formation of this 

system. The first was the reception of English law of property, marriage and inheritance. 

Although they were clearly defmed by English law they were applied as far as they could 

be to local circumstances in Newfoundland. A second factor was the meaning and 

significance of property in Light of Newfoundland's place on England's agenda. From the 

time of England's earliest interest in Newfoundland, the cod fishery determined the 

defimition of pmpeny on the island. As the number of permanent residents increased. there 

were legislative and judicial attempts to provide a framework for a matrimonial property 

regime. Fuially, the prominent place of customary practice in the ways that residents 

acquired property and passed it on to future generations was a third factor influencing the 

evolution of matrimonial property rights. The partible inhentance systern that evolved up to 

the end of the nineteenth century suited the social and economic conditions of the island and 

reflected the long-standing custom of possessory claim. Property was conveyed through 

gifts, deeds of conveyance, trusts, wills and by intestacy by family members who were 

motivated by custom, affection, and desires to provide for the economic secunty of the next 

generation as weil as to recognize the beneficiaries' contribution to the survival and wefl- 



k i n g  of the farnily. uiheritance practices indicate a soaety that placed the needs and 

responsibilities of the family above individuai rights, thus tempering the English law of 

covenure. 

The development of a matrimonial property regime in Newfoundland was a 

gradual, uncoordinated process which received little direction from England. The reception 

of English propeny law depended on the tests of local experience and utility. Similarly, late 

in the nineteenth century Newfoundland adopted English statutory reforms to meet local 

needs in a way which resolved the ambivalence and contradiction of decided cases. 
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Chapter 1: Introduction 

In recent years, legal historians have welcomed the shift from a belief in the static 

nature of the law to accepting the notion that the law is constantly king transfonned and 

modified by the changing noms of society. Those who held to the former position believed 

that English common law could not change. Lhat its niles were simply applied to new 

circumstances and thus given the appearance of modification. For some, the pmgress of 

legal history has k e n  "a slow revelation and refinement of essentially immutable ideas".' 

History has proven. however, that at no time has the common law stood still. It has 

evolved through a senes of reforms. some only minor modifications, barely perceptible. 

others the result of broad. sweeping judicial decisions and legislative enactments. If a code 

OC law can do nothing more than reflect "the opinion of competent observers upon the 

needs of a given rn~ment".~ then it is not surprising that profound changes were made to 

matrimonial property law lhroughout the early modem period in Bntain. 

Current Canadian legal historiography has expanded to include a type of legal 

history which emphasizes the relationship between law and society. Studies of the law in 

isolation, or "intemal" legal history. have given way to investigations that focus on the 

interaction between social and legal change. No longer accepting the static naaire of the law 

embodied in the phrase 'mle of law', legal histonans have embraced a more progressive 

1 J.H. Baker, An Introduction tu English Legal Histoty. (3rd ed.) (London: 
Butterworths, 1990): 223. 

2 C.H.S. Fifoot, English Law and ifs  Background. (London, 1932): 3. 



approach to methodology in the discipline; one that continues to explore ways in which 

the law relates to ail aspects of society. It has been suggested that such a focus would bring 

together the impersonality of legal method with history's preoccupation with "change, 

contradiction and explanation" to produce a new method unique to the study of legal 

history .' 

The discipline of Canadian legal history provides a means by whch to venture into 

the unchaned temtory of investigating the historical development of matrimonial property 

law and practice in Newfoundland society. Historians who have studied legal reforms 

affecting women in society and the broader question of state intervention in family law have 

begun with an analysis of women's legal statu in the community and proceeded to look at 

how refom was introduced and accepted by the community over time. These studies of 

law reform have uied to determine how the law adjusü to meet the requirements of societ? 

and to what extent the law either represents or coerces community values.6 

While the evolution of matrimonial property rights in English cornrnon law has been 

3 For an explanation of the "progressive" movement within Canadian legal history, 
see Barry Wright, 'Towards a New Canadian Legal History", Osgoode Hall h w  Journal, 
22,Z (summer, 1984): 349 - 374. Katherine O'Donavan deals with the concept of 'rule of 
law' and the impact of feminist theory on legal history in ''Engendering Justice: Women's 
Perspectives and the Rule of Law", The University of Toronto h w  Journal, 39,2 (spring, 
1989): 127 - 148. 

4 Wright, **Towards a New Canadian Legal History". 360. 

5 Maria Cioni Women and Law in Elkabethan England with Particular Reference 
to the Court of Chancery. (New York: Garland, 1985): 1. 

6 Marylym Salmon, Women und the Lmu of Property in Early Amcrica. (Chape1 
Hill: University of North Carolina Press, 1986): xii. 



studied in Bntain and many of its colonial jurisdictions, this dissertation marks the first 

study of this topic in ~ewfoundland' history. The major themes of the Literature on rnarried 

women's property rights are exarnined in Chapter 2. Traditional liberal historiography took 

the position that highlighted a major legal reform movement of the late nineteenth century, 

one that, arnong other things, challenged the long-standing assumptions goveming marital 

unity as presented by William Blackstone in the eighteenth cenniry. Historians studying 

women's legal history in recent years have argued that women were depnved of the* legal 

rights by the English common law, a paviarchal system which imposed the restrictions of 

co~er ture .~  Their analyses have focused on the legal disabilities placed on women during 

the eighteenth and nineteenth centuries. They viewed the reforming legislation not only as 

an important step in irnproving the legal status of married women but also as a great 

liberalhg force which bestowed on mmied women the rights they had enjoyed as single 

women. Indeed, severai historians have singled out married wornen's property rights 

7 For the purpose of this dissertation, Newfoundland includes the island only. The 
Labrador fishery was the object of European attention for centuries. By the end of the 
eighteenth century the Labrador ship fishery was weli-established with shps arriving 
annually from England, France, the United States and the British North Amencan colonies. 
In 1763 Thomas Graves was appointed Governor and Commander-in-Chief of the island 
of Newfoundland and the coast of Labrador and the Labrador fuhery remained under the 
jurisdiction of the Newfoundland naval govemor. The Newfoundland-based Labrador 
fishery consisted of "floaters", fishermen who operated from schooners, and fishemen 
who operated from shore premises on the coast. Encyclopedia of Newfoundlond and 
Labrador, "Labrador", 203 - 206. 

8 Covemire refers to the legal status of a manied woman but is often used to 
describe a married woman's loss of legal personality which formerly existed at common 
law whereby, for exarnple, a manied woman could not own property free from her 
husband's claim or control. Black's Law Dictionary, (6th ed.): 366. Linda Kerber has 
defined coverture as "the common law tradition that interposed husbands between their 
wives and the civic comrnunity." Linda Kerber, Women of the Repubiic: Intellect and 
Ideology in R evolutionary Arnerica. (Chape1 Hill: University of North Carolina Press, 
1980): 139. 



legislation as paramount in a long progression of reforms in English common-law 

jurisdictions. 

In the 1990s, studies have challenged the impact of these restrictions of coverture 

at the everyday level, suggesting that in many communities under English common-law 

jurisdiction, the mles of coverture for various reasons were unworkable? They have 

broadened our understanding of matrimonial property reform by shifting the focus avay 

from the manner in which laws have been imposed on the community and accepted by its 

mernbers. Thry criticize eariier work for having focused on the inadequacies of the 

common law system and for having generally ignored many examples where the law 

achieved its goals. Amy Louise Enckson's extensive study of married women's property 

rights in early modem England exarnined what was practised in the absence of or ignorance 

of the law o f c o ~ e r t u r e . ~ ~  Maxine Berg's study of women's property in B i t a h  during the 

nineteenth century also showed that many women found "alternative legal arrangements" to 

protect their property within mamage.' l In her investigation of mmied women's separate 

property in Britain, Susan Staves found that legal mies failed to have their obvious social 

effects because local people simply did not know what the rules were or the rules did not 

apply to realistic circumstances in the community, or individuals had simply developed 

9 Amy Louise Enckson, Wornen and Property in Early Modem England. (London: 
Routledge, 1993): 224. 

11 Maxine Berg, "Women's Property and the Industrial Revolution", Journul of 
Interdisciplinary History, 24,2 (autumn, 1993): 234. 



effective avoidance practices such as the use of Furthemore, those who have 

studied English colonial jurisdictions have found that in some instances the majonty of 

women neither called for reforrn nor supponed it when it was proposed.13 For exarnple, 

Philip Girard's study of married women's property cights in Nova Scotia challenged the 

literanire which placed married women's property nghts in the rnidst of a wave of feminist 

relorm in the nineteenth century. Indeed, the conciusions drawn by these studies and 

others encourage us to ask a much broader question: how does the comrnunity deal with 

legal questions when, for a variety of reasons, the law is uncertain, inapplicable or 

inappropriate? This is especially important in the case of Newfoundland where, as in Nova 

Scotia. there appears to have been no popular movement advocating reform, for exarnple, 

of the restrictions signailed by coverture or the property rights of mmied women. 

This study of matrimonial property rights encompases three areas of English law: 

propeny. inheritancc and mamage. Property law includes the rules governing real and 

personal property as weil as the classification of propeny known as chattels reaI14 which is 

- - 

12 Susan Staves, Married Women 's Separate Property in England, 1660 - 1883. 
(Cambridge: Harvard University Press, 1990): 205 - 206. Staves cites the example of the 
law of dower which according to her research was forgoiten or unknown in some 
communities before the passage of the Dower Act of 1833. Dower consists of a manied 
woman's life interest in one-third of the land owned by her husband. Black's h w  
Dictionaty, 493. Dower is discussed in Chapter 3. 

13 For an elaboraùon of these arguments regarding recent histories of rnarried 
women's property legislation, see Philip Girard and Rebecca Veinon, "Married Women's 
Property Law in Nova Scotia, 1850 - 1910, in Janet Guildford and Suzanne Morton, 
(eds.) Separa te Spheres: Women 's Wo rldî in the 1 9th century Maritimes. (Fredericton: 
Acadiensis Press, 1994): 67 - 9 1. 

14 Chattels real refers to the classification of property which involves an interest in 
land for a f i e d  texm of years (leasehold). W illiarn Geldan, Introduction to English Lmv. 
(Oxford: Oxford University Press. 199 1): 76. 



of particular importance to the Newfoundland experience. Inheritance law informs us of the 

ways in which individuals conveyed their property to others through a variety of means, 

such as wills, deeds, ?.ruts, and via intestacy. Marriage law was vital in establishing the 

righüül hein to property. In the early nineteenth century the reception of English marriage 

law in Newfoundland became an issue for local clencal and legal authorities who were 

concemed that marriage ceremonies perforrned by anyone other han those legaily 

wthorized to do so would prevent the court from determinhg the legitimate hein to real 

and personal propeny.15 English law of property, rnarriage and inheritance are intricately 

connected and are funher examined in Chapter 3. 

My research into rnamed women's property rights in Newfoundland began with an 

examination of local statutes passed between 1876 and 1895. Records of the two houses of 

the Newfoundland legislature and several newspapers16 from the period indicated that the 

reforms to English mavimonial property law in Newfoundland were not attended by a 

refonn movement The statutes retlected, for the most part, the statutes passed in Britain in 

1870 and 1882. There was no debate in the Newfoundland legislature, no public demand 

for reform and no discernible public response to the statutes. These fidings inspired 

15 Provincial Archives of Newfoundland and Labrador (PANL), GN 2/1/A/13, 
Colonial Secre tary' s Office, Outgoing Correspondence, Chief Justice D' Ewes Coke to 
Waldegrave, August 29, 1797. In 1812 Govemor Sir John Thomas Duckworth sought the 
advice of law officers of the Crown in London regarding the legality of maniage in 
Newfoundland and the right of children to inhent reai property in England. Colonial Office 
Records (C.O.) 194/52, Govemor Duckworth to the Earl of Liverpool and a copy to law 
officers of the Crown. April 14, 18 12. 

16 Newspapers included "Royal Gazette and Newfoundland Advertisef', '%triot 
and Tem-Nova Herald", and "Public Ledger" for the yean 1870 to 1895. Legislative 
records included the Journal of the Legislative Council of Newfoundland and the Journal 
of the House of Assembly of Newfoundland. The records examined were those of the 
years in which the statutes were passed, 1876, 1883 and 1895. 



several questions. How did the population of Newfoundland, whose roots were in Britain. 

regard matrimonial property? What circumstances influenced the ways in which the 

community responded to property issues? What significance did titie to property have in a 

domestic economy based on the fishery? People had lived on the island since at least 1610. 

Had the community perhaps devised ways to own or share property prior to statutory 

reform in the late nineteenth cenairy? 

In seeking the answers to these questions, it became necessary to begin with the 

history of the earliest years of English contact w i h  the island. For alrnost three centuries 

&ter the discovery of the Newfoundland cod stocks. the English govemrnent17 regarded 

Newfoundland as a fishing station. The English fishery gradually developed throughout the 

sixteenth century in cornpetition with the Ponuguese. Spanish and ~rench." The migratory 

fishery was valued as a supplier of cod and a source of recruitment for the Royal Navy. 

The importance of Newfoundland's fishery on the irnperial agenda, as we shall see 

in Chapter 4, directly affected settlement of the island and the gradua1 ernergence of a legal 

regirne. Following the exarnple of the Spanish and Ponuguese in establishing colonies in 

the New World, English attempts at colonization began in 1583 when Sir Humphrey 

Gilbert sailed into St. John's harbour. Royal chaners to establish proprietary colonies 

offered land to corporations and to individuals in the early seventeenth century. The 

colonial proprietors had jurisdiction over the seasonal fishery but their jurisdiction was 

17 The terms British, Bntain and Great Britain came into use after the union of 
England and Scotland in 1707. in this dissertation, Britain is used in reference to events 
after that date but refers specificdy to England. 

18 Shannon Ryan, "Newfoundland: Fishery to Canadian Province", in E. Boyde 
Beck et al, (eds.) Atlmtic Canada: at the Dmvn of a New Nation, an lllusnuted History. 
(Burlington, ON: Winsor Publications. 1990): 10. 



contested. While many of these colonies failed, permanent settlement c~ntinued. '~ 

Expansion of senlement into more harbours followed from the development of the 

migntory fishery. radier than through colonization. Permanent settlement, though not 

large, became an issue for the English govemrnent. After 1650 the govemment attempted to 

discourage settlement because of feus that a resident fishery would interfere with the 

migratory one and eliminak an important source of rrçruits for the Royd Navy. However, 

by this time the migratory fishery was becoming increasingly dependent on Newfoundland 

planters.20 

For those who lived on the island and those who continued to visit, resident 

govemors and their appointed surrogates after 1729 exercised their authority and heard 

disputed cases by vinue of their commissions. There was only an ad hoc nsponse io local 

developrnents through the royal prerogative. Residents and the local judiçiary adjusicd the 

rules whcn circumstances dictated. Und 1699 there was no staturory legislalion 

specifically directed towards Newfoundland since colonies were directly held by the Crown 

not the English Parliament. Thus Newfoundland was a possession of the English 

monarchy." 

Because of the importance of the island to the English fishery, private ownership of 

19 In 1677 there were 28 harbours permanentiy occupied by a totai population of 
1.863 residents. They included: 162 planters, 137 sons, 130 daughters, 1,327 men 
servants and 13 wornen servants. Ryan, "Fishery to Canadian Province", 13. 

20 Planters were resident fishermen. Ryan. "Fishery to Canadian Province", 14. 
Also see Chapter 4 of this dissertation. 

21 Keith Matthews, Collection and Commentmy on the Constitutional Lavs of 
Seventeenth Century Newfoundland. (St. John's: Maritime History Group, Memorial 
University, 1975): 8. 



property was fomally discouraged. The royal charters to the colonies in Newfoundland 

provided for the application of English law but raised crucial questions about property, 

who was to hold it, and under what conditions. Property ownership was only gradually 

permitted, confirmed by statutes, and administered by regismtion of deeds in the early 

nineteenth century. Legislation passed by the English Parliament gradually created a le@ 

systrm towards the end of the eighteenth century and the nature of property was shaped 

and gained legal definition. 

In this dissertation we examine three interrelated factors which contributed to the 

system of matrimonial property rights in Newfoundland up to the passage of legislation 

which ended with the third statute in 1895. The first factor is the reception of the English 

law of property, marriage and inheritance. While English law operated in Newfoundland 

from the earliest days of European contact, its formal reception and the manner in which 

laws could be applied to "local circumstances" remained an issue throughout the nineteenth 

century. While the laws pertaining to property, inheritance and maniage were clearly 

defined by English common law, it was not always possible or appropriate for local 

authonties to enforce the formal mies of common law given local customs and practices. 

A second component in the evolution of matrimonial property rights pertains to the 

legal definition of property as debated within the legislative and judicial circies. This is an 

important factor in light of the value of the fîshing mom to the individual and to the 

economy. The debate over the meaning of property surfaced as early as 1792 when Chief 

Justice John Reeves ruled on the case of Kennedy v. ~ u c k e r ? ~  It was manifested in the 

decision made by the first colonial legislature in 1834 to classify landed property as chattels 

22 PANL, GN 5/4/C/ 1, Ferryland Court of Sessions Minutes. Southem District, 
1786 - 1838, Kennedy v. Tucker, 1792. 

9 



real, thereby defining the nature of property for the purposes of inhentance. By doing so, 

legislators in the initial years of representative govemment, were atternpting to either affm 

or declare, depending on the interpretation, that land in Newfoundland was considered 

chattels real. possessed the characte ristics of leaseholds rather than those of real 

propeny. The reception of English law and the Chattels Real Act are exarnined in Chapter 

A third feature which contributed to matrimonial property rights was the prominent 

place of customary practice in the manner in which residents acquired possession of 

property and passed their real and personal property to others through deeds, tmsts, wills, 

and via intestacy. Throughout the eightecnth century, inhabitants chose and cleared pieces 

of ground on which to build for the purpose of canying on the fishery. They claimed title 

to property by quiet posscssion. Over time, these lands were recognized in the communities 

as belonging to the farnily of the individuals who cleared it. Just as local disputes were 

regularly mediated ouüide the formal niles of common  la^?^ matters of inheritance and 

ownership of property often took on their own complexion in small, isolated communities 

where in rhe absence of or ignorance of a local authority. boundaries of property were 

recognized and sanctioned by the community. Propeny was passed on to famiîy members 

of the next generation who were close at hand. Sons and sons-in-law built houses on the 

land owned by the previous generation. The family was expected to take care of its own 

needs unless the husband. father, and coilateral kin were no longer present or refused 

assistance. Like the legal definition of property, the inheritance system reflected the value 

23 Christopher English, 'From Fishing Schooner to Colony: The Legal 
Developrnent of Newfoundland, 179 1 - l832", in Louis A. Knafla and Susan W.S. 
Binnie, (eds.) h w ,  Society, and the State: Essays in Modem Legal History. (Toronto: 
University of Toronto Press, 1995): 9 1. 



of the fshing room and the importance of providing a measure of economic security in a 

society with precarious economic conditions. The land was vaiued, not as an indicator of 

wealth, but by its proximity to the sea, the very source of livelihood. The transfer of 

possession. therefore. was crucial. n i e  feanires of the inheritance system are the focus of 

Chapter 6. 

The Sources 

Primary sources for the construction of these themes are found in three locations: 

the Centre for Newfoundland Studies (CNS) at Memorial University of Newfoundland; the 

Provincial Archives of Newfoundland and Labrador (PANL) and the Registry of Deeds at 

the Confederatîon Building in St. John's. Court records from the 18th. 19th' and 20th 

centuries are partially preserved in the Provincial ~rchives." The court records are 

organizcd by district: northem, central and southen and by h e  types of courts: Surrogates 

Court: Courts of Sessions, Magistrates Court. and the Supreme Court, in St. John's and 

on circuit. The records are divided into various categories such as minutes, wnts, 

judgements. causes, miscellaneous and estate matters. A detailed list is found in the 

bibliography. Researchers should note that these records often overlap so they should not, 

for exarnple, lirnit their research to files labelled "estate matters" when researching evidence 

pertaining to property matters. No court transcnpts are included in these records. The 

"minutesr' records provide only the date of court cases, the parties and a description in a 

few sentences of the dispute. The outcornes of cases are not dways noted. There is a 

chronological structure to the records but there is considerable overlapping of time penods 

and topics and gaps in the records. There are no finding aids or indices to locate the 

24 The Govemment Documents directorv at PANL notes that the Court Records are 
kept in 90 meues of boxes. There are general inhices which are helpful for focusing on a 
panicular Court, district, or general Ume period. 



property cases generaiiy or particular court cases. The researcher should also be aware that, 

as these are the original ledgen, the older records from the eighteenth century and early 

nineteenth century are very fragile, hand-written, faded and occasionally illegible. In 

researching the coun records for evidence pertaining to matrimonial property my intentions 

were: ro find coun cases where property rights were in dispute; to uncover evidence of 

women appearing before coun to deal with property matters; to find evidence of wills, 

deeds of gift and conveyance, and trusts; and to find judicial commenlary on propeny 

rights and property law. All wills found in the court records were included in this study. 

A Registry of Wiils is also held at the Provincial Archives. Six volumes of wills 

from 1824 to 1900 have been provided by the Supreme Court of Newfoundland and have 

been placed on microfilm. The first four volumes are typed. The wiIls are not arranged in a 

strict chronological order, although each has a general t h e  frarne of two decades of the 

nineteenth century. Volume one contains wiils from the 1820s and 1 UOs, volume two 

covers the 1840s and 1850s, volume three contains wills primarily from the 1860s and 

1870s, and volume four consists of wills from the 1870s and 1880s. Volumes five and six 

which are found on one reel of microfüm are in the original handwriting and include wiils 

from the 1880s and 1890s. The Registry of Deeds located in the Confederation Building in 

St John's provides another source of wiils. These are scattered throughout ledgers of 

handwritten deeds from the eighteenth and nineteenth centuries. The wills found in each of 

the six volumes in the Registry of W i h  and the ledgers labded "Miscellaneous Deeds and 

Wills, 1744 - 18 1 0  in the Registry of Deeds were examined. 

The Provincial Archives also holds several manuscript collections which include 

family papers, records from law firms, and private collections donated to the Archives. 

Several of hese have fiding aids and are listed in alphabetical order in the directory of 



manuscript collections. Forty-seven collections were examined for records of wills, deeds 

and property transactions and evidence from eleven of these was found pertinent to this 

dissertation. The Centre for Newfoundland Studies Archives at Memorial University also 

holds many collections of papers, both pnvate and public records, containing wiiis and 

records relating to propeny ownership and conveyance. Nine collections were researched 

for this study. All wills found in collections held in the Provincial Archives and the Centre 

for Newfoundland Studies Archives were examined. For the analysis of inheritance 

practices found in chapter 6.423 wills were used. Of these, 81 wiiis or 20 percent 

represent al1 the wills written by women, as widows, single women and manied women. 

Wills representing each decade from 1759 to 1899 made it possible to determine whether 

testation practices changed significantly over time. Funher analysis of the demographics 

and contents of the wills is found in chapter 6. 

The Centre for Newfoundland Studies at Mernorial University and the Provincial 

Archives hold the Colonial Office Records (C.O. 194. 195) which are valuable pnmary 

sources for Newfoundland history. They consist of documents and correspondence from 

the Govemor's office and other high level officials in Newfoundland to the Colonial Office 

in England. The Centre for Newfoundland Studies aiso holds copies of local newspapers, 

statutes and proceedings of the local legislatue which were essential to this study. Several 

secondary sources from Newfoundland historiography provided the background for 

Newfoundland's early economic history, legai history, and settlement patterns. 



Chapter 2: Review of the Literature on Matrimonial Property 

Research on matrimonial property law in English common-law jurisdictions has 

expanded in recent years and has focused on four basic themes. First. many legal historians 

place property rights legislation within a broader legal reform movement which began in 

Britain in the last half of the nineteenth century and surfaced in the colonies. Secondly, 

those who study women's history have associated the passage of married women's 

properry rights legislation with a gradua1 loosening of the restrictions of coverture, marital 

unity and patriarchal conuol over property, developments they consider vital to the 

ernancipation of women. Thirdly, while statutory reform improved the legal status of 

married women in the long term, some writers suggest that the irnmediate effects were 

minimal. The legislation, they argue, was passed in a suongly patriarchal society and the 

law simply accomrnodated rather than challenged the traditional power structure of society 

and the home. Moreover, those who demanded matrimonial property reforms were 

concemed to protect the economic interests of a nsing middle class. Sorne of these 

historians have also assessed the impact of the reforms once passed by local legislatures by 

examining. for example, how the judicial system responded to these new laws. A fourth 

and more recent dimension to the issue of matrimonial property rights brings us beyond ihe 

refonn movement to consider a nurnber of questions. What was the significance of 

matrimonial property legislation in colonial junsdictions where there was no refonn 

movement? Did the community fmd ways to adapt or circumvent the law of propeny to suit 

its own needs? This chapter reviews each of these four themes as weli as various secondary 

sources on Newfoundland history. 



Much of the British and Amencan historiography on the refom of manied 

women's property nghts in the 1970s and 1980s begins by placing it within the context of 

a major reform movernent, the intention of which was to strearnline and consolidate a legal 

system which was generally considered ouunoded and cumbersome at that tirne.' In the 

second half of the nineteenth century. the successful passage of English comrnon-law 

refom inspired the colonies under British jurisdiction to copy or adapt legislation in their 

own temtones, though not always for the same reasons. 

Early in the twentieth century, A.V. Dicey identified two consecutive uends in 

British legal reforms of the previous century. The rirst was an emphasis on the promotion 

and protection of individual liberties, the second airned at passing legislation to protect 

groups of people, such as the horneless and sick and to improve the rights of married 

~ o r n e n . ~  Within this wider movement, efforts to refom the law of property were designed 

to "de&udalize" the law and force it to adjust to changing economic conditions. In some 

cases, mere changes in judicial procedures, paniaiiy at least, accommodated changes in 

divorce laws and matrimonial causes.' J.H. Baker cites these changes as part of a "wave 

of systematic refom" of the English legal system4, culminating in the consolidation of 

1 Lee Holcombe, Wives and Properîy: Reform of the Married Wornen's Property 
Law in nineteen th-Century England. noronto: University of Toronto Press, 1983): 47. 
Norma Basch, In the Eyes of the Law: Wumen, Marriage and Property in Nineteenth- 
Century New York. (New York: Comell University, 1982): 228. 

2 Ibid., 300. 

3 Mary Lyndon Shanley, " "One Must Ride Behinâ": Married Women's Rights and 
the Divorce Act of 1857", Victorian Studies, 25,3 (1982): 355. 

4 Baker, An Introduction to English Legal History, (3rd ed.): 246. 



common l a d  and equity6, in 1875: 

The second major theme of the literature has been advanced by those who have 

studied the legal status of women throughout history. Legal history's recent emphasis on 

the law as an emanation of wider social noms has created a receptive atmosphere for 

studies in women's legal history. One focus of these studies has been to investigate the 

ways in which male-defmed rules of law affected mvried women, the extent to which these 

rules served the interests of men, and the reasons why some women accepted or rejected 

them. One of their objectives has been to determine how men and women held power in the 

family by studying their respective rights and control over property. The extent to which 

matrimonial property rights legislation removed some of the restrictions of coverture has 

been a prominent subject for discussion. 

Feminist histonans of farnily law have challenged traditional assumptions regarding 

the law's objectivity, revealing the varied expenences of women from the perspectives of 

women themselves.' They have also considered how the law functioned in practice as well 
- 

5 Common law consists of those pnnciples and rules of action which denve their 
authonty from customs and usages and the judgements and decrees of the courts. Common 
law is distinguished from laws that are created by the enactment of legislatures. Black's 
LAW Dictionaq, 50. See also William Blackstone, Commentaries on the kiws of England, 
v.  1 (1764) (Buntingford: Layston Press, 1966): 442. 

6 EqUity was a system of judge-made rules and principles which originated in 
filteenth-century England to modify what was perceived as the harshness of the common 
law or as an opportunity to obtain justice where the common law seemed inadequate. 
Black's Lnw Dictionary, 484. Further explanation of equity is found in Chapter 3. 

7 A.V. Dicey, Lectures on the Relation benveen Law and Public OpMion in 
England in the Nineteenth Century. (London: Macmillan, 1914): 208. 

8 Susan Boyd, "Some Postmodemist Challenges to the Ferninist Analysis of Law, 
Family and State: Ideology and Discourse in Child Custody Law", Canadian J o u m l  of 
Family Luw, 10,1 (1991): 79 - 113. 



as in theory by investigating how legal rules directly affected the daily lives of women? if 

the law is coercive as well as representative of community values, it is important to know 

what these legal niles were, whose goals were served, how they affected the expenences of 

women, and how they infîuenced the roles of both men and wornen in society. 

These works also focus on the significance of property reforms in the wider context 

of other reforms affecting the l ep l  stanis of women and the ways in which the patriarchal 

nature of society shaped the legislation and its judicial interpretation. Improvements in the 

law regarding the rights of wornen, such as legislation goveming property ownership, 

child custody, divorce, prostitution, infanticide and rape are seen as part of the agenda of 

the nineteenth-century feminist struggle. 

Several histonans have assessed the motives of those who opposed the passage of 

married women's property reforms. They conclude that such individuals were fearful that 

the male dominance of the public and private spheres was being threatened by changes in 

the law. Joan Perkin. for example. has argued that the recognition of a wife as a separate 

person entitied to separaie property caused tremendous concem arnong members of the 

British Parliament in the 1860s." Change was slow because men feared that giving 

women conrrol of their own property and eamings would somehow end wifely obedience. 

9 Salmon, Women and the Luw of Property in Early America. xi. 

10 There are many sources which highlight the role of the feminist movement in 
gaining legal rights for women in the nineteenth century. Among these are: Holcombe, 
Wives and Property. (Britain), Constance Backhouse, Penicoatr and Prejudice. (Toronto: 
The Osgoode Society, 1991) (Canada), Joan Hoff, Law, Gender andInjustice. (New 
York: New York University Press. 1991) (U.S.) 

11 Joan Perkin, Women and Mamuge in Nineteenth-Century England (Chicago: 
Lyceum Books, 1989): 304. 



give women a novel sense of independence and ultimately result in a "parliament in 

pe tticoats? " 
Historically, the laws goveming rnanied women, in particuiar, were representative 

of the law's protective function. The common law subordination of wife to husband was 

accepted and praised for providing women with protection. Blackstone in the eighteenth 

century concluded his description of the laws pertaining to husbands and wives with the 

words. "so great a favourite is the fernale sex in the laws of ~ n ~ l a n d .  l 3  Historians cite the 

valuable role of equity in protecting the property of married women. particularly a 

daughrer's inheritance from an unscrupulous husband through the use of a rnxriage 

settlemendJ William Holdsworth has argued that while rquity "faithfully followed the law 

in the vaiety  of estates which it recognizd", it reiained considerable power to mould 

decisions regarding these estates in accordance with its ideas of "justice and public 

poiicym. '' 
Feminist historians have argued. however, that neither the law nor the position of 

married women in it was fixed and irnmutable. Whde maniage settlements may have been 

an adequate means of protecting inheritance, the access to and cost of marriage settlements 

12 (Great Britain) Hansard, Parlinmentary Debates, 3rd series, 240 (19 June, 
1878). 

13 Blackstone, Commentaries, V. 1,433. 

14 Dicey, Lectures, 376. For a more recent analysis of the role of equity in 
protecting manied women's property "despite the common law des" ,  see Cioni, Women 
and Law in Elidethan England. 

15 William Holdsworth, The History of English Lnw. v. Xn (London: Methuen, 
1924): 266. 



was prool that the law as it existed before the reform legislation favoured the wealthy and 

guaranteed one law for the rich and one for the poor. Whatever protection law offered to 

the mamed woman, the rules which offered protection also imposed restraints and it is 

those restraints which the demand for property rights legislation in some English common- 

law junsdictions tried to eliminate. The new property laws of the late nineteenth century, in 

their view, gave women some degree of economic independence by offering them the 

opportunity to secure separate ownership of propeny.16 

A third theme of the literature suggests that the prirnary reason behind the passage 

of the legislation was not a wish to improve the legai statu of married women, but 

economic. They argue that the desire to refonn women's property rights came from 

creditors who wanted to rid the law of the common-Iaw rule that a woman was not 

rcsponsible for her prenuptiai debts and could use her husband's credit without incurring 

any obligation herself.17 Some men might benefit from taking automatic possession of 

their wives' property since that property would remain free from creditors. This motive on 

the part of married men underlies the nineteenth-century shift in the nature of property froin 

land to movable property such as money. It reinforces the argument that middle-class 

interests that were at stake in these refomis.18 The propeny acts attempted to regulate 

16 Carol Dyhouse, Feminism and the Family Ni England. 1880 - 1939. (Oxford: 
Basil Blackwell, 1989): 57. 

17 Mary Lyndon Shanley, Feminisrn, Marnage and the Law in Victorian England, 
1850 - 1895. (Princeton: Princeton University Press, 1989): 16. For a discussion on the 
connection between the passage of married women's property acts and the motives of 
creditors in Ontario, see Lori Chambers, Mamed Women and P r o p e ~  Law in Victorian 
Ontario. (Toronto: The Osgoode Society, 1997). 

1s Shanley, Feminism, 16. 



debtor-creditor relations and thus reflected a desire to make the law fit the needs of a 

commercial market economy. Business interesü took advantage of adjudication through 

the courts because it was less politically conspicuous than the legislative process.19 

This is a recurring theme in the literature from several jurisdictions. These 

histonans argue that the legislation benefitted some women economically but only to the 

extent that creditors were not detrimentaliy effected. In her study of married women's 

propeny reform in the United States, for exarnple, Norma Basch views the political and 

economic adjudication of proprrty rights as part of a wider movement for legal change 

which suited the economic order, namely the needs of an increasing middle c la~s .~ '  

Constance Backhouse also contends that one of the goals of the legislation in Ontario was 

to regularize creditors' rights, by subjecting married women to the same propeny laws that 

governed everyone else." 

As the rules of coverture were less rigidly enforced, reform extended equity 

ueatment to a i i  women. Legislators responded to changing economic conditions which 

necessitated among other thngs that the obligations between a manied woman and her 

19 Morton J. Horwi tz, The Tronsformtion of American Law. 1 780 - 1860 
(Cambridge: Harvard University Press, 1977): 16 - 30. See also Deborah Rhode, Justice 
and Gendec Sex Discrimination and the Law. (Cambridge: Harvard University Press, 
1989). 

20 Basch, In the Eyes of the Lnw, 228. Norma Basch also argues that there were 
few differences between the British and Arnerican application of common law to rnmied 
women. The major departure was procedural and for the most part necessitated by the sale 
of land. Basch, In the Eyes of the Low, 23. 

2 1 

Canada", 
Constance Backhouse, "Married Women's Property Law in Nineteenth-Century 
Law und History Review. 6,2 (fall, 1988): 212. 



husband's creditors should be futed in  la^.^* Mary Shanley credits the middle class, 

which found its power and status in "moveable" property. for changes in marrie6 women's 

property rights.23 Middle-class men, who nomally would not champion such causes, were 

prepared, if not anxious, to provide their daughters with economic security independent of 

their h u s b a n d ~ . ~ ~  Shanley and Dorothy Stetson agree that a trust or separate estate in 

equity was favoured by wealthy fathers and appealed to many middle-class men.25 Each 

group supported legislation to extend legal and equitable trusts to all married ~ o m e n . * ~  

Several writers have drawn a connection between property refom and the enuy of 

more women into the marketplace. For centuries mmied women faced "social closure" 

becausc they lost conlrol of their property to their husbands. Although their maierial 

circumstances might Vary, al1 women were affected by the economic constraints of 

coverture and it was this condition which led the early feminists to argue for married 

women's property reform. Susan Atkins and Brenda Hoggett identify the mamied wornen's 

property acts of 1870 and 1882 in Britain as rnarking the end of woman's dependence upon 

22 Hoff, Law, Gender and Injustice, 122. 

23 Shanley, Feminism, 15. 

24 Peggy A. Rabkin, Fathers to Daughters: The Legal Foundations of F e m l e  
Emancipation. (Westport, Connecticut: Greenwood Press. 1980): 13. 

25 Dorothy Stetson, A Woman's Issue : The Politics of Fumily Law Reform in 
England. (Westport, Connecticut: Greenwood Press, 19 82): 58. See aiso S hanley, 
Ferninism. 15. 

26 Stetson, A W o m n  's Issue, 58.  



her husband and providing her greater opponunity to participate in the marketplace,*' a 

position supported by Linda Kerber's study in the United  tat tes.^* 

The property rights of women have been seen as a key component in women's 

struggle for economic independence because the rights were directly affected by coverture 

and because property is passed on from one generation to the next through an inhentance 

system. By carefully defining who the hein should be, the law helped to shape the 

rconomic secunty of the next generation. 

With respect to the rdationship between property rights and coverture. Linda 

Kerber's study suggests that "by inhibiting the independent manipulation of property [by a 

woman], covenure reinforced political weakness and was used to justify other elements of 

the traditional kgal system that did the s a ~ n e " . ~ ~  The courtroom. for example, remained a 

male domain as women were excluded from formai legal training and were not permitted to 

scwe on juries. 

Did the property reforms have an irnmediate and positive impact on the legal status 

of women in the workplace and in the home? While law reformers tended to argue publicly 

that a legal affirmation of women's legai equality was necessary, the laws were passed in 

27 Susan Atkins and Brenda Hoggett,Women and the Lmv. (Oxford: Basil 
Blackwell, 1984): 10 1. 

28 Linda Kerber, "Separate Spheres, Female Worlds, Woman's Place: The Rhetoric 
of Women's History", Journal of Arnerican History, 75, 1 (1988): 22. 

29 Kerber, Women of the Republic, 152. 



the midst of a patriarchal s o ~ i e t ~ ? ~ ~ t k i n s  and Hoggett caution that these statutes did not 

have die great liberating effect that some have assigned to them. Women, in their role as 

howwives, were fully dependent upon their husbands to provide a farnily wage. The 

spheres were clearly separate and enveloped in ideals of respectability and domesticity as 

they were valued at the Any deviation from the Victorian standard of the male 

breadwinner was considered by many to be a threat to society. While manied women's 

rights legislation formaily irnproved the legal position of women, reform, it has been 

argued, occurred within societies where the legal, economic and social subordination of 

women was firmly entrenched. In her critique of histones of the family, Susan Okin 

argues that the "egalitarian fmily" did not exist at the end of the eighteenth century. 32 She 

challenges the conclusions of Randolph  nimbac ch^^ and Lawrence stoneJ4 that the 

patriarchal power of husbands was diminished by the late 1700s. She further criticizes the 

30 Atkins and Hoggett, Women and the Law, 101. See also Shanley, Feminism, 
12. 

31 Joan Hoff identifies three 'legal fictions' pertaining to women in the nineteenth 
century, none of which contributed to an improved legal status. They are: the fiction of 
marital unity, the inherent inferiority of women due to their biological make-up, and the 
more modem assumption of the moral punty represented by women. Hoff, Law. Gender 
and Injustice, 119. 

32 Susan Moller Okin, "Patriarchy and Married Women's Property in England: 
Questions on Some Current Views". Eighteenth Century Studies, 17,2 (198311984): 121 - 
138. 

33 Randolph Trumbach, The Rke of the Egalitarim F m i l y :  Aristocratie Kinship 
and Domestic Relations in Eighteenth-cenmry England. (New York: Academic P ~ s ,  
1978). 

34 Lawrence Stone, The Family, Sex and Marriage in England, I5OO - 1800. (New 
York: Harper and Row, 1979). 



position that changes in married women's property rights were indicative of this shilt to 

egalitarian relations within the family, especially between husband and wife. Okin cites a 

number of reasons to support her position including the common law of coveme ,  the 

practice of having the husband appointed uustee in equity settlements, and the legal 

limitations on the rights of married women to dispose of thcir prope~y?5 The public 

recognition of the right to separate property, she argues, did not affect the allocation of 

rconomic power within the home. 

Support for the position that the property laws did little to irnprove women's 

immediate legal s t a tu  is ~ u b s t a n t i a l . ~ ~  Rachel Harrison and Frank Mort argue that reforms 

such as mmied women's property acts and divorce, though considered progressive 

legislation, were, nevertheless, limited in their impact by the patriarchal nature of 

nineteenth-century British ~ o c i e t y . ~ ~  The legislation did little to undermine the husband's 

authority over his wife; he remained head of the household and the power structure of the 

larnily was not in any way j e ~ ~ a r d i z e d . ~ ~  Men retained their control over most property 

35 Okin, "Patriarchy and Married Women's Property in England", 123. 

36 For a discussion on the concept of patriarchy, see Judith M. Bennett, "Feminism 
and History", Gender and History, 1 ,3  (autumn, 1989): 25 1 - 27 1. In that article, Bennett 
quotes Ihe definition of patriarchy found in Adrienne Rich's, Of Woman Born. (London, 
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37 Rachel Hanison and Frank Mort, "Patriarchal Aspects of Nineteenth-Century 
State Formation: Property Relations, Marriage and Sexuality", in Philip Comgan, (ed.) 
Cupitalism, State Formation. and Marxist Theory. (London: Quartet Books, 1980): 108. 
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through inheritance or by virtue of the fact that they were the pnmary wage-eamers. 

Althoueh there were some differences in the way women of different classes were ueated 

in high courts and magistrates' courts, the courts in general took a dim view of women 

who, as adulterers or single mothers, violated the family structure and undermined 

pauiarchal a u t h ~ r i t ~ . ~ ~  Albie Sachs provides an added dimension by focusing on the 

changes that were triking place in the farnily and in the nature of property as a result of 

industriali~ation.~ While nineteenth-century society initially rested on the legally- 

supponed monogarnous farnily and the traditional distinction between land and other foms 

of property, Sachs argues that industrialization was graduaiiy creating new foms of wealth 

and transfonning the family. Such new indicators of weallh as investment capital 

necessitated legal reform of inheritance d e s .  The rnarriage settlernent as a device to protect 

a daughtcr's inheritance was becoming outmoded and legislation io allow women to hold 

property of any design separately from their husbands was needed.4' But, Sachs cautions. 

Ihe Mamied Wornen's Property Acts and the Matrimonial Causes Act were just the 

beginning of a series of reforms involving women which extended weli into the twentieth 

century and were designed to cornplement rather than compete with the rights and 

privileges of men. Jeffrey Weeks agrees that changes in property acts were a result of 

39 Ibid. 
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industrial capitalism and the resulting changes in family patterns?2 The legal changes 

which occurred allowed increased freedom of testation. 

For many of these historians, the property reforms did little to challenge the old 

concept of marital unity so entrenched in English common law. Norma Basch suggests that 

the challenge to the "marital prototype'' in Arnerican society came from the demand for 

structural reform of rhe legal system. particularly the need to make more uniform property 

laws. While the reforms responded to the need to change the law to suit the increasing 

complexities of the marketplace, the laws were also able to secure woman's place in the 

"lofty sphere" by maintaining some of the constraints of ~ o v e r t u r e . ~ ~  Thus, in agreement 

with much of the other literature, Basch argues that h e  legal fiction of maritai unity 

certainly survived the legal reforms of the nineteenth century. 

Constance Backhouse summarized the motives of Canadian legislators by 

suggesting that their goais were varied and sometimes conflicting." Some were motivated 

by a paternalistic desire to provide women with a source of income while others adhered to 

the traditional protective function of the law and wished to preserve mmied women's 

propeny from seizure for their husbands' debts. In terms of the colonies' response to the 

reforms passed in Britain, Backhouse has argued that the later legal refoms, at lem, were 

representative of a "self-imposed genuflexion on the part of an imitative subsenient colony 

42 Jeffrey Weeks, Sex, Pofirics und Society. (London: Longharn, 198 1): 82. 
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Lon Chambers' recent study of married womenTs property nghts in Ontario in the 

nineteenth century is the first substantive study of that topic. In her doctoral dissertationM 

and book that followed. she concludes that any revolutionary effects of statutory reform 

were both unforeseen and for the most part, undesired. Building on Backhouse's 

conclusions, she argues rhat the laws were enacted incrementally in a practical attempt to 

protect wives from their husbandsT abuse and misconduct. Reform resulted from a concern 

that men were ignonng their familial obligations. Moreover, legislators constructed the 

reforms in such a way to preserve the authonty of husbands within mamage. Except in rare 

circumstances, judgcs were fully supportive of the legislation. having taken upon 

thcrnselves the responsibility to protect the "weak and defenceless". In this way, Chambers 

argues, "the responsibility for such protection simply passed lrom family patnarchs to male 

representatives of the state"." 

The slow movement to reform may have reflected a lack of apement  between the 

legislature and the courts towards the changes being sought.J8 Concern over the changing 

roles of women and the alterations made in the operation of the farnily economy by new 

45 Ibid.. 

46 Lori Chambers, "Married Women's Property Rights in Nineteenth Century 
Ontario", Ph.D dissertation, University of Toronto, 1994. 
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statutes affected these attitudes. Courts and legislahues were confronted with a variety of 

disputes raising issues about the appropriate defimition of a married woman's separate 

estate. The vague language in many of the statutes left considerable room for argument and 

liùgation. Disputes arose about the sorts of property that could be owned by a manied 

woman, the Çorm of the documents necessary to establish a separate estate, the ability of 

wornen to invest in their own property and to dedicate their property to the payment of 

personal obligations, and the legitimacy of contracts dealing with separate estates. 

The literature also suggests that any great strides towards legai equaiity intended by 

the legislators were hampered by judicid response. Much of the Canadian and Arnerican 

literature examines ways in which a conservative judiciary in the nineteen th century served 

to subvcn any progressive tendencies of the new reforrns by adhering to the demands of 

rhe traditional male power structure in society. Backhouse, for example. challenges the 

notion that the relorms in Ontario had an immediate social impact by showing the 

judiciary's rcluctance to bring about immediate change.49 The majo~ty of judicid 

decisions relating to women's propeny rights in nineteenth-cen tury Canadian society, 

Backhouse argues, illustrated a reluctance on the part of judges to undermine the male 

authority in the family.so Thus, even with the legislative measures passed, restrictive 

judicial interpretation necessitated extensive amendments. As a result, a positive social 

impact that rnight have been forthcorning from the passage of the legislation was gradua1 

rather than immediate. Chambers concludes that judges interpreted the married women's 

property acts liberally when wives could prove that their husbands were economicaily 

49 Ibid., 21 1 - 257. 

50 Ibid., 219. 



irresponsible but narrowed their interpretation when a woman's property was perceived as 

ihreatening to the male dominance within the home? 

In the early penod following the enactment of legislation in the United States, the 

interpretative role of judges adhered to the strict constmction of statutes in derogation of the 

common law and limited the practical gains of manied ~ o r n e n . ' ~  The legislation, therefore, 

diri not revolutioniu: the lsgal statu of worncn but mcrcly rnodified existing legal 

conditions. Furthemore, any genuine potential they may have held was eroded in the 

Susan Boyd and Elizabeth Sheehy conclude that judichi attitudes in Canada 

reinforced the overall structure of relations between men and women within the market 

e c ~ n o r n ~ . ~ ~  Narrow judicial interpretations affected property cases and other areas of the 

law. While Canadian legislators graduaily broke with the English mode1 of legislation. 

Canadian judges in such areas as rape law followed English precedent extensively and gave 

no indication that they thought there was any distinction between Canadian and British law. 

In the application of family law. judges restricted the scope of the legislation so hat, by the 

51 Chambers, Married Women and Property Law in Victorian Ontario. 180. 

52 Leo Kanowitz. Women and the Law: The Unfinished Revolution. (Albuquerque: 
University of New Mexico Press, 1969): 40. 
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end of the century, legislatures responded with a senes of statutory am end ment^.^^ A study 

of the attitudes of the Canadian magisuacy towards prostitution concludes bat  social 

conservatism, scepticism about the inability of the law to induce moral change and close 

identification with police values and imperatives prevented most male magistrates from 

undentanding the reformers and their priorities.s6 In short, the philosophy of control was 

mmtauied and rhe reformers had little impact on die thinking and values of mmt membèrs 

of the magistracy. In her investigation of nuisance cases, Jennifer Nedelsky suggests that 

Canadian judges foiiowed English preccdents but ignored the most recent English courts 

that relaxed the nuisance laws to accommodate the needs and demands of an industrializing 

society. 57 Thcy protecied traditional rights and felt that changes to property rights, if 

necessary, shouid be done only by legislative intervention. Dorothy Chunn also 

downplayed the "stimulus-response model" of law reform by showing that there was no 

direct Link berween what reformers demanded and what political decision makers 

implemented as policy.58 Demands for reform, she argues, were always tempered by 
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political pragmatism and shaped by economic interests. Indeed, the latter helped determine 

which reform demands were even entenained at particular points in R.C.B. Risk 

concludes from his study of the relationship between the law and the economy in Ontario 

that there had been an irnplicit assumption that the function of the courts was prirnarily, if 

not entirely, to adjudicate disputes according to the settled principles of the common law 

md Ihe tenns of statutdo The judges assumed iinlc or no rcsponsibility for change and 

creativity. This attitude was expressed most clearly in the use of precedent. The courts 

never suayed from their constitutional obligations and functions and the law continued to 

express die values of the judges and the powerful interest groups. The obligation to follow 

Engiish authonty seemed greatly to reslrict the power to create? Risk's findings are 

complemented by studies in the United States. Arnencan historian Ioan Hoff shows that the 

rxpenences of women did not improve significantly as a result of reform because lawyers 

and judges facilitated the needs of Amencan entrepreneurs and uscd the legal system as an 

instrument of econornic ref0nn.6~ In a study of households in the northem Arnencan 

s t a t d 3  Toby Ditz concludes that the courts' attitude towards property rights for women 

60 R.C.B. Risk, ' n i e  Law and the Economy in Mid-Nineteenth Century Ontario: A 
Perspective", in Fiaherty, Essays, v. I: 88. 

62 Hoff, L w .  Gender and Inj~utice, 120. 
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was one of "meful acknowledgement of some of the iliegitimate consequences of 

pauiarchal power".64 As in other English cornmon-law jurisdictions, the Arnerican courts' 

response was to protect the dependent woman and her heirs? Ironically, Ditz argues. 

married women were denied unrestricted power to uansfer property because such decisions 

placed them in the position of being coerced by their husbands whom they were required to 

obey? Ownership of productive property by wives could have been one of the equalizing 

relations wirhin households. However, rather han gant the nghts of pmperty that could 

have encouraged such shifts, the courts and the legislatures chose to protect those whom 

they presumed inevitably d ~ ~ e n d e n t . ~ '  As Chambers has argued, "a culture of 

sentimeniality and protectiveness encouraged legislarive and judicial interference in the 

pnvacy of the home'?8 

in summary, much of the recent historiography on married women's property 

nghts in Britain, the United States, and central Canada has supported the view that the 

irnpetus for change with respect to property and other nineteenth-century reforms affecting 

has "the power to speak on behalf of his dependents in matters dealing with the larger 
community". 

64 Ibid., 124. 

6s As will be shown in Chapter 6, the courts and legislature in nineteenth-century 
Newfoundland also acted to protect deserted wives, children and the elderly. 
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women, occurred as a result of demands pmmpted by the changing roles of women in 

society, including a movement of more women into the marketplace. Legislators, bowing 

to a progressive stance, conceded the reform out of patemalism or pressure from economic 

interesü. The judiciary, in turn, subscnbing to loyalty and obligation to English precedent, 

applied the new acts in the narrowest possible scope. The historiography suggests that 

while the actual statutes and some legislators may have spoken eloquently about the need to 

remove the restraints of coverture with respect to property ownership, wornen were denied 

the same access to social, political, and economic oppominities as men for many years 

following die passage of the legislation. 

Philip Girard and Rebecca Veinott challenge traditional arguments in examining 

Nova Scotia. a jurisdiction which passed married women's property acts modelled on the 

British statutes, but where a significant reform movement was absent.69 In attempting to 

isolate the factors indigenous to Nova Scotia, Girard and Veinott draw several conclusions 

at variance with earlier literature. Cnticizing current histonography for emphasizing what 

was wrong with common Law and failing to explore why it was acceptable to a 'silent 

majority' of women, they argue that the doctrine of marital unity and the restraints of 

coverture were tempered by colonial attitudes which saw the family as a complete unit 

where responsibilities superseded individual rights70 Not authonty, but the abuse of the 

69 Girard and Veinott, "Manied Women's hoperty Law", 67 - 9 1. Philip Girard, 
"Married Women's Propeny, Chancery Abolition and Insolvency Law: Law Refom in 
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husband' s economic a~thority was the problem addressed b y the ~egislature.'~ Girard and 

Veinon claim that a broad impenis for legal reforrn was not apparent in the Maritime 

experience; rather, it was the problem of the deserted wife which impelled the legislators to 

consider ref0m-1.~~ Similarly, Chambers identifies the plight of the deserted wife in Ontario 

as a primary reason for reform. Judges and legislators. she argues, addressed the daily 

problems facing the deserted wife but did not intend to eliminate male pnvilege?3 

For the most part, the spirit of law reform was an influence from Britain although 

Girard clearly identifes some h e n c a n  iniluence and an interest in Amencan precedent 

evident in the Nova Scotian e ~ ~ e r i e n c e ? ~  He and Veinott question the weight given to the 

economic motive in bringing about the reforrn, claiming that whde the acu may be 

considered "debtor-relief' legislation to some degree, they also reflect a changing attitude 

towards debt.75 Their criticism of the patriarchal motive is supported by Loma Hutchison 

who, writing on rhe life expenences of Annie Waltham in New Brunswick, argues that 

"... io sec women solely as viclims of a patriarchal plot is simpiistic, ahistorical and even 
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condescending"? Girard and Veinott conclude that the judicial interpretation of the 

legislation was uneven because it was not a direct copy from other ~tatutes.7~ 

Neverdieless, the passage of the legislation did indicate a change in the local govemment's 

perceived role of "active intemenor in spousal relations. rather than passive conservator of 

maritai rightm? 

Recent research on the property-holding experiences of working-class and middle- 

class women has s h o w  that there were several alternative legal arrangements available and 

for some. significant protection of a wife's property within marriage. Women were not 

subordinated to their husbands' control over property as the legal texts implied.79 Analysis 

of actual practices of women who left wiils and the treatment of women in men's wills 

provides a better understanding of how ordinary women fared in the property stakes. 

Maxine Berg's English study of Birmingham and Sheffield reveals that the most coommon 

consuaint on inheritance was the age of the beneficiary. Men left their property to the wives 

until their deaths or until they remmied. Some men and many of the women left wills with 

a "sole use" provision, intended to preserve some individual weaith for their daughters and 

fernale kin and to prevent interrneddling by sons-in-law.** "Sole use" in wiiis provided that 

76 Lorna Hutchison, " 'Gad Help Me for No One Else Cm": The Diary of Annie 
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daughters would receive property for their own use which could not be claimed by current 

or future husbands. 

Amy Louise Enckson's investigation of early modem England examined ways in 

which individuah and communities circumvented the restrictions of the law or adapted the 

comrnon law rules to their own social c u s t ~ m s . ~ ~  She challenges the assumptions 

commonly held conceming covenure, m h e d  women's property and inheriruice. In 

panicular, she argues that in theu analyses, historians have ignored the other bodies of law 

which also regulate propeny ownership, including the role of equity, ecclesiastical law, 

manorial law and parliamentary statutes. Erickson's study and analysis of probate 

documents specifies the ways in which women in eighteenth-century Britain were 

disadvantaged by the law OC property, the means that were employed by both men and 

women to circumvent the laws. and the decisions they made about propeny.82 The practice 

of circumventing accepted custom and the law is also shown in wills of wealthy Londoners 

in Horwitz's study of testamentary practice.83 

Enckson argues that the common-Iaw d e s  of covemire and inhentance were 

impractical. Severai of her fmdings regarding inheritance pracuces compare with chose in 

the Newfoundland experience. She concludes that, in practice, daughten inhented from 

their parents on a remarkably equitable basis with their brothers and that wives maintained 

substantial property interests of their own. Widows often enjoyed much more property than 

81 Erickson, Women and Property , 18. 
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the law entitied hem,  although a man rarely gave cornplete discretion to his widow upon 

his death. Widows and single women had different ideas than men about property and 

usually gave preference to female relatives in their bequests. Erickson refutes the argument 

that only families with land cared about inheritance. Her study investigates the ways in 

which property was tmnsmitted by those who owned either srnail pieces of land or personal 

property. Her conclusions add a different dimension to traditional views on the reforrn of 

matrimonial property law. She challenges us to go beyond the legislation and court system 

to find the ways in which the law interacted with social custom and practices and to 

determine the various factors that inform the conveyance and ownership of property in the 

community. 

One way to convey propeny to othen was through inheritance. Defined as 'Vie 

combination of laws, customs, land tenure rights and settiement restrictions that regulate 

the partibility of land at a s u c c e s ~ i o n " ~ ~  it was, as in most pre-industrial societies the 

dominant method of transfemng wealth and an important determinant in the property rights 

customarily held by the community. As we will see in Chapter 6, the inheritance system 

that evolved in Newfoundland suited its social and economic conditions. There are many 

ways to devise property. Most testatorsg5 choose between a single heir or multiple heirs. 

Inheritance systems range from strict impanibility to equal partibility. In a single heir, or 

impartible system of inheritance, ail real and personal property is given to one heir to the 
- - - 
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exclusion of al1 other claims on the estate. Conversely, a partible system of inheritance, or 

multiple hein, calls Cor more or less equal distribution of wealth among ali legitimate 

clairnants. For example, al1 children receive an equal fraction of their parents' reai propeny. 

Benveen partible and impartible systems there is a wide range of possibilities which is 

called preferential partibility. The land may be divided arnong several of the chiidren but 

one of hem receives a larger or preferred share of the pauimony.86 

The type of inheritance system in place may influence not only the division of 

land, but popi~lation growth and social mobility. Partible inheritance, for exarnple, 

generally resuiü in the fragmentation of the land and rapid population growth through local 

settlement and a high marriage rate. Impanible inheritance, on the other hand, maintains a 

fixed number of households on the land, encourages the emigration of children and leads to 

slow population gro~th.87 in Hopejirl Travellers. David Gagan identified a third type of 

inhentancc system, one which may be considered a hybrid of these two. in this system. the 

rstate was left to a single heir, usually a son, who in return was obligated to provide, more 

or less equitably. for the remaining legitimate hein. This, Gagan argues, combines the 

"economic conservatism of the impartible system" with the "social and sentimental 

egalitarianisrn of the partible".88 

H.J. Habbakuk's study of inheritance among peasant families of Western Europe 

presents two conflicting aims in inheritance practices: to keep the family property intact and 

86 Berkner and Mendels. "Inheritance Systems", 212. 
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to provide for the younger ~hildren.~' Societies differed very widely both in the relative 

importance they attached to these two aims and in the methods they customarily adopted to 

achieve them. Habbakuk's study shows that in addition to the differences in the extent of 

provision for younger children, there were differences in the form in which the provision 

was made. Sometimes they took their share in land, sometimes in money; sometimes they 

had a choice bctwecn the two, and someihes ths choice was made for thcm by law or 

convention. Rather than two sharply distinguished systems of inheritance. there was a wide 

range of compromise between the two principal aims of family policy. Furthemore, in 

communities where family members worked together in a domestic economy. a sense of 

faimess and economic security have k e n  generally retlected in the language of wills. This 

was also documented by B.A. Holdemess in his study of widows in pre-industrial Britain. 

The abiding impression from a study of hundreds of seventeenth century wills is 
ha t  most countryrnen were content not to upset the traditional relationship of 
widows and children in the inheritance of property rights. Wills frequently contain 
clauses in which bequests were made conditional upon dutiful and decent 
behaviour, but most testators attempted to be fair to al1 rightful claimants upon their 
estates, using wills to modify or supplement customs of inheritance.W 

His view is borne out in the inheritance system in Newfoundland which evolved as 

the population becarne permanent and was greatly influenced by an economy based on the 

fishery. This fact had a major impact on inheritance practices and was refiected in the 
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testators' provisions for their daughters and widowsgL Such wills provide information on 

the type and extent of property that men and widows wanted their daughters and sons to 

inhent. They also indicate who was to have the responsibility as guardian of children and 

executors of estates, 

While eariier works in Newfoundland historiography did not examine the place of 

wornen in society and the econorny, much less their place in the propeny regime. they do 

provide historical background to settlement and economic development in Newfoundland 

from the tirne of the first English ~ o n t a c t ? ~  Several of these represent the first attempts of 

placing the law in the Newfoundland expenence. John Reeves' Histop of the Govrrnment 

of the Island of Neiuforindland was the fint comprehensive history of ~ewfoundland?~ 

Reeves established an interpretation of the island's history based on the struggle between 

two contending interests. The first group consisted of planters or inhabitants who, having 

settled in Newfoundland, needed the protection of government and a judicial system. The 

second consisted of adventurers and merchants who carried on the fishery from Bntain. 

visited the island for a season, and needed no protection. Reeves used contemporary 

documents, especially imperial statutes from 1699 to 1785 and argued that settlement in 
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Newfoundland was hindered by the demands and priorities of the migratory fishery and the 

recruiting policies of the Royal Navy. 

Reeves' interpretation strongiy influenced those that followed, notably D.W. 

Prowse's detailed account of 1898.'~ howse, nineteenth-century Newfoundland judge 

and historian, had the advantage of placing Newfoundland history and the development of 

a legal system in an imperial context. He argued that the trans-atlantic fishery centred in 

Newfoundland was a determining lin.  binding Europe and North America. 

Newfoundland's history was a struggle between the settlers and the ship-fishermen and 

western adventurers from England, who wanted to keep the island solely for fishing. Thus. 

they banded together to rcsist senlement. in the area of women and the law, Prowse wrote 

that by the end of the nineteenth century the law had eliminated rnany of the contradicrions 

with respect to the legal status of manied womeng5 He was especially pleased that the 

statute of 1883 protected the deserted woman. Under the legislation, a wife could apply to 

the Supreme Coun for an order to protect her property and earnings from a husband who 

had deserted her. Thus, she could keep her eamings from a business which she conducted 

independentiy of her husband. 

Gillian Cell's books are surveys of colonization in the late sixteenth and seventeenth 

centuries. As the Newfoundland fishery becarne increasingly valuable to West Country 

merchants, it was necessary to protect it from outside cornpetition. As in New England, the 
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95 D.W. Prowse, The Justices' Manual, (SL John's, 1898): 375. 



English govemment was not prepared to become actively involved in settiement. Therefore, 

early settlement ventures were private initiatives govemed by charters. Cell examines the 

propnetary colonies of the seventeenth century in light of the traditional theme of conflict 

between migratory fishennen and settlersg6 

Keith Mathews' doctoral dissertation, "A History of the West of England 

Newfoundland Fishery" is a comprehensivr study of the migratory fishèry and how it 

shaped the island's h ~ s t o r ~ . ~ '  He drew on the unique relationship between Newfoundland 

and the imperial govemment to explain the evolution of the legal system in the context of 

local circumstancesg8 In contrast to Reeves' interpretation, Matthews argued that the 

English government consistently set itself against settiement while West Couny  merchants 

were opposcd to the interference of government and evenniaily came to depend upon the 

inhabitants. He maintained that trade strategies adopted by English merchants influenced 

population growth and settiement. Furthemore, population growth was slow untd the mid- 

cighteenth century because of economic fluctuations in the fishery and the instability created 

by war. 

The theme of migration dominates Gordon Handcock's Soe Longe as There 

Cornes Noe Wornen. He describes the patterns of migration from the southwest and 

southem regions of England to Newfoundland and the settlement formation that foiiowed 
- 

96 GiUian Cell, Newfoundland Discovered: English Atternpts at 
Colonization. (London: Hakluyt, 1982) and Gillian Cell, English Enterprise in 
Newfoundland, 1577 - 1660. (Toronto: University of Toronto Press, 1969). 

97 Keith Matthews. "A History of the West of England Newfoundland Fishery", D. 
Phil. dissertation, Oxford University, 1968. 

98 Keith Matthews, Lectures on the History of Newfoundland, 1500 - 1830. (St. 
John's: Breakwater, 1988): 89 - 95. 



from them." The themes include: the origins of English settlers; the conditions of their 

homeland areas; processes of recniitment, uansfer and absorption; the establishment of 

planter heages; and the social and economic characteristics of the migrants both in England 

and in Newfoundland. He concludes that the decisions of individuals to settle permanently 

in Newfoundland appear to have k e n  strongly related to prospects for rnarriage on the 

island. Most migrants who scttlcd on the island marricd daughters and femaie servim~ of 

established senlers. In the seventeenth centuy, the female population was too small to 

support any significant growth in the native-bom population. There were considerable 

demographic disruptions caused by war. settler expulsion. and the tendency to leave after a 

brief stay. In the late eighteenth century, Newfoundland experienced a strong population 

growth and immigrant absorption, due mainly to the increase in the native-bom female 

population and a smdl but significant migrarion of single females, mainly from Ireland. 

Conditions associated with the Napoleonic Wars promoted the establishment of a 

permanent population. Many of the mercantile fumions previously maintained in England 

as part of the seasonal migration were transferred to Newfoundland. Merchants began to 

maintain more employees year-round and farnilies were more inclined to remain on the 

island. 

More recentiy legai historians in Newfoundland have focused on how the Iaw was 

received, what laws were received and how it fitted local circumstances. In an article 

published in 1990, Chnstopher English identified the key role of the law in shaping 

Newfoundland's history, for it 

defined the parameters of Great Britain's expenence in Newfoundland: a migratory 
and seasonai fishery carried on by West Country merchants, where entrepreneurs' 

99 Gordon Handcock, Soe Longe as ntere Cornes Noe Women. (St. John's: 
Breakwater, 1989). 
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econornic interests complemented the economic, strategic, diplornatic, and defence 
policies of the Crown.100 

The fust comprehensive research into the nature of real propeny in Newfoundland 

was carried out by Alexander McEwen. In a doctoral dissertation in 1978, he argued that 

the evolution of Land titles in Newfoundland was an integral part of the struggle towards the 

island's settlement and self-govemmenr in defiance of an imperial policy which resisted 

permanent settlement. residents remained on the island and made possessory daims of their 

land. While their rights remained formaliy unrecognized, McEwen argues, it was in "their 

actual possession and working of the soi1 that land titles in Newfoundland find their true 

originW . 'O1 As to the question of w hether real propeny in Newfoundland was governed by 

the English law of inhentance, McEwen shows that formal requests for a definitive ruling 

on this point met with inconclusive responses. The result was that in some cases of 

intestacy, the courts de bated whether in Newfoundland land devolved to the heir at law (the 

eldest son) as real property or the land was divided arnong the descendants.lo2 

More recent literature has revealed the place of women in the settlement, economy 

100 Christopher English, "The Development of the Newfoundland Legai System to 
18 1 Y, Acadiensis, 20, 1 (autumn, 1990): 89 

WUexander McEwen, "Newfoundland Law of Real Property: The Origin and 
Development of Land Ownership", Ph.D dissertation, University of London, 1978, 2 1. 

102 In 1792, for example, Chief Justice Reeves ruled in the case of Kennedy v. 
Tucker that primogeniture had not been practised in Newfoundland and in cases of 
intestacy, property should be divided equaliy arnong the chiidren. Sirnilarly, in 18 18, Chief 
Justice Forbes decided in the case of Williams v. W i i l i m  that the eldest son of someone 
who had died intestate was not entitled to the property as sole heir and would have to share 
with his brothers and sisters. However, in Blennerhasset v. Keen in 1840, Chief Justice 
Boume argued that only the passage of the Chattels Real Act of 1834 had prevented the 
eldest son from inheriting real property as heir at law. The reception of English law, the 
Chattels Real Act and judicial interpretations of it wiii be dealt with in chapter 5. 



and the law of Newfoundland. Sem Cadigan's doctoral d is~er ta t ion '~~ in 1991 and his 

book, Hope and Deception in Conception Bay, published in 1995 include an examination 

of the role of women in the domestic economy of the fishery in Conception Bay 

cornmunities from 1785 to 1855. He notes that women's role in the shore work of the 

fishery was determined by the schedule of men's work in the cod fishery but that women 

werê not recognized as full partners in this èndeavour. Cadigan's analysis of court records 

reveals inheritance practices which reflect the valuable role of women in Newfoundland 

society. He argues that widows inhented hile from their deceased husbands' estates and 

thosc who did were entitled to their inheritance only for the remainder of their "natural 

lives." They were prohbited from alienatuig the property from 'their husband's patnarchal 

~ i n e " . ' ~  Cadigan also concludes that widows had a markedly stronger role in society than 

mmied women. In addition to a stronger presence in the court system, widows in 

Conception Bay communities enjoyed the right of residence in the farnily home and were 

generally assured suppon and maintenance from their children. Chapter 6 of this study 

elaborates on this custom in other districts. 

Peter Pope's doctoral dissertation in 1992 exarnined English setdement in Fenyland 

and the South Avalon area from 1630 to 1700 within the context of the West Country 

103 Sean T. Cadigan, "Economic and Social Relations of Roduction on the 
Northeast Coast of Newfoundland, with Special Reference to Conception Bay, 1785 - 
l 8 W ,  Ph.D dissertation, Mernorial University, 199 1. 

104 Sean T. Cadigan, Hope and Deception: Merchont-Setder Relations in 
Newfoundland, 1785 - 1855. (Toronto: University of Toronto Press, 1995): 66. 



migratory cod f i ~ h e r y ' ~ ~  Pope focuses on the economic factors which contributed to the 

slow population growth in this region. He provides valuable background on the planter 

economy and the role of women during the period. Pope identified several female planters 

who as widows achieved high social status in the commmity as the heads of large 

plantations in the South Avalon area.lo6 The economic responsibilities of women in the 

domestic economy were reflected in the inheritance system and despite the pauiarchal 

authonty of the husband, if circumstances prevented hirn from taking care OC family 

interests. his wife acted in his place. Numerous coun records showed wives acting on 

behalf of their husbands. 

A significant addition to the fledgling field of women's history in Newfoundland is 

Linda Kealey's edited collection, Pitrsiting Eqimlity Historical Perspectives on Wornen ir~ 

Ne\tfo.foun&nd and ~abrodor.'~' The book highlights the political and legd history of 

women in Newfoundland throughout the nineteenth and twentieth centuries. It goes beyond 

the approach of earlier works on women's history which attempted to fil1 in the gaps of 

history with the expenences of women and complements more recent Canadian wornen's 

history by exarnining the histoncal construction of gender divisions in al1 aspects of 

society, including the law. Of panicular importance to this study is chapter 3, "A Woman's 

105 Peter Edward Pope. "The South Avalon Planters. 1630 to 1700: Residence, 
Labour, Demand and Exchange in Seventeenth-Century Newfoundland", Ph.D. 
dissertation, Memorial University, 1992. 

106 Ibid., 306 - 3 1 3. 

107 Linda Kealey, (ed.) Pursuing Equality: Historical Perspectives on Women in 
Newfoundland and Lobrador. ( S t  John's: Institute of Social and Economic Research 
(ISER), Memorial University, 1993) 



Lot", which casts an overview of women and law in Newfoundland from the penod of the 

royal charters in the seventeenth century to the Matrimonial Property Act of 1981 which 

gave a spouse, widow or widower the right to one-half of the couple's marital propeny.'08 

These sources from Newfoundland histonography have provided useful starting 

points for more comprehensive research into the evolution of the matrimonial property 

regime in Newfoundland. In many ways, they have inspired the focus of the question. 

They have not. however, provided explanation for the absence of a refonn movemenl the 

lack of public policy regardhg matrimonial propeny, or the lack of community response to 

the passage of the statutes in late nineteenth century. 

In conclusion, property rights legislation in the late nineteenth cenniry in English 

common-law jurisdictions has been viewed as a valuable step in promoting the economic 

independence of manied women and irnproving theû legal status in society and in the 

home. Nevertheless, a substantial body of evidence suggests that the effects of the 

legislation, at least in the shon term, were minimal. The laws accommodated middle-class 

men in an industrializing society. Moreover, the judiciary endorsed existing noms rather 

han challenging them. Beyond these arguments. more recent Literature looks at the ways in 

which society customanly adjusted, adapted to or ignored the law. It is to this second body 

of litennire that the Newfoundland experience contributes. 

108 Linda Cuiium and Maeve Baird, "A Woman's Lot", Ibid.. 66 - 162. 



Chapter 3: The English Law of Property, Inheritance and Mamage 

Historically, matrimonial property rights in England were deterrnined by two 

feanires of English common law: prirnogeniture in inhentance, and covenure in marriage. 

These disadvantaged women in English common-law jurisdictions throughout the early 

modem penod. As long as descent to h e  heir remained a principle of succession, land was 

disposed of through a lineal, dynastic system with preference given to rhe first-bom son. 

Personal property left intestate (without a will) was generally inherited by the spouse and 

children of a marriage rather than a sole heir. ' As early as the thirteenth century, English 

common law had established the doctrine rhat any property which a wife had owned as a 

single woman became her husband's when they manied. The restraints on wornen during 

coverture were justified in legal circles as protective rather han restrictive in designn.' niis 

chapter outiines those areas of English law which affected matrimonial property rights, as 

well as the law pertaining to inheritance and io mariage. It wiil show how starutes and 

çustomary practices in England produced a sysiem of matrimonial propeny law bat  became 

the object of statutory reform in the Iate nineteenth century. 

Engiish law distinguishes two principal types of property, real property and 

personal property. Real property is land and generally whatever is attached to the land, 

1 P.V. Baker, (ed.) Megarry 's Manual of the Luw of Real Property. (5th ed.) 
(London: Stevens, 1975): 274. 

2 Blackstone, Commentaries on the Luws of England, V. 1, c. 15,433. 



fixtures, as well as the rights and profits annexed to or issuing out the land? Real property 

was divided into freehold and leasehold. There were three estates4 of freehold: fee simple, 

fee tail and life estate. The fee simple continued as long as there were hein, including in the 

absence of children, passing it to collateral relations. In practice, it was held in absolute 

o w n e r ~ h i ~ . ~  The fee tail, on the other hand, was limited to a person and his heirs, that is, 

his lineal de~cendants.~ Thus, if the original tenant died leaving only a brother, for 

example, a fee simple would continue but a fee tail would end. A life estate was not an 

estate of inheritance nor could it continue for any longer than the iife of the tenant Leases 

of land were classiried as "chattels real", genenlly considered a hybnd of real and personal 

property.7 As a category of propeny, it canied its own niles regarding inheritance and 

conveyance. 

3 Halsbury, h w s  of England. (2nd ed.) v. 27 (London: Butterworths, 1937): 
"Meaning of Real Property" at 572. An action which was brought to recover a specific 
property was caiied a "reai" action while a "personal" action was brought to enforce an 
obligation or to recover compensation. J.H. Baker, An Introduction to English Legal 
Histoq. (2nd ed.) (London: Butterworths, 197 1): 120. 

4 In the English law of real property, an estate is described as an interest in land of 
some particular duration. The word "fee" meant that the estate was an estate of inheritance 
and one that might continue for unlimited duration. Robert Megarry and H.W.R. Wade. 
The Law of Real Properq. (5th ed.)  (London: Stevens, 1984): 38. 

* Megarry and Wade, The Luw of Real Property. 59. 

6 The fee simple and life estate have a long history in English law. The fee tail was 
introduced by the Statute De Donis Conditionalibus in 1285. Megany and Wade, n i e  L m  
of Real Properv,  39. 

7 Alan M. Sinclair, Introduction to Real Property Law. (2nd ed.) noronto: 
Butterworths, 1982): 10. 



Personal property legaliy includes aU property other than freehold estates and 

interests in land. Personal property was cailed chattels by the cornmon law and often 

referred to by the ecclesiastical court as "moveable goods", which included such items as 

rnoney, debts, clothing, household goods, and food and al1 other moveables and the rights 

and profits related to them.' Personal propertyg also includes two categories of propeny, 

chartcls personal and chattels nal. Chattels personal refers to things that are moveablc and 

are entirely separate frorn the category of real property and from chattels real.1° Chattels 

real are interests issuing out of or annexed to land and are similar to real property in that 

they are not moveable but chattels real do not have indeterminate duration, thereby putting 

hem into the classification of chattels.ll To distinguish them from moveable chattels, they 

were givcn the name "chartels ml". They include, therefore. an interest in land for a fixed 

term of years (leasehold) which was onginally considered not as an interest in land but as a 

contractuai right. l2 

Since land was historicaiiy the most important determinant of wealth, separate laws 

8 Halsbury, u i w s  of England, (3rd ed.) v. 29 (London: Butterworths, 1960): 
"Defii tion of Personal Property" at 3 55. 

9 The distinction between real property and personal property is less clear, 
however, when hose things which are classified as chattels become part of the land, as in 
fixtures. A fixture is an article in the nature of personal property which has been so 
annexed to the reai property that it is regarded as a part of the land. Baker, Megany 's 
Manual, 7. 

10 Halsbury, Laws of England, (3rd ed.) v. 29, "Chattels Personal" at 358. 

11 Geldart, Introduction to English Law, 76. 

12 Ibid., 77. 



and separate courts dealt with real and personal property. Real property was handled in the 

common law courts and manorial courts, while personal property came under the 

junsdicùon of the ecclesiasticai courts. 

Areas of English law which affected property rights 

Several streams of law determined and regulated property rights: comrnon law, 

equity. manorial law. parliarnentary statutes and ecclesiastical law. Common law is 

distinguished from laws that are created by the enactment of legislatures. It consists of 

those principles and mies of action which denve theY authority frorn custorns and usages 

and the judgements and decrees of the courts.13 Equity refers to judge-made rules and 

principles which onginated in fifteenrh-century England and were administered in the Court 

of ~ h a n c e r ~ . ~ ~  Iü purpose was to modify the harshness of the common law, with its often 

rigid and intlexible rules, and to provide justice where the common law seemed inadequate. 

Protection under the niles of equity was well established by the end of the Elizabethan era 

and made it possible, for example, for married women to have their property put in trust, 

protected for their own use. Manorial or borough law varied locally throughout England, 

affecting specificaliy the inheritance of land within the manor. In some places, for exarnple, 

land was partible among al1 sons rather than falling exclusively to the eldest Over t h e  

parliarnentary statutes played an increasing role in regulating property, notably by seizing 

jurisdiction from ecclesiastical law." 

13 Blackstone, Commentaries, V. 1,442. 

14 For the distinction between legai and equitable interests in land, see Megarry and 
Wade, The Law of Real Property, 110 - 115, and Halsbury, LDWS of England, (2nd ed.) 
v. 27, "Equity" at 665 - 770. 

15 Enckson, Women and Properp in Early Modem England, S. 



Until the nine teenth century, the ecclesiastical courts had both a civd and a crirninal 

jurisdiction. They enforced a broad range of religious regulations running from sexud 

conduct to conforrnity in worship. The criminal jurisdiction included al1 offenses of the 

clergy and church wardens in the performance of their duties, and those crimes to which 

the laws of the realm gave ecclesiastical cognisance, such as heresy, adultery, incest, 

fornication, simony, brawling in church or churchyard. and defarnation. Its civil 

junsdiction extended to matrimony and divorce, testamentary and intestate causes, such as 

the probate of wills, and grants of administration, and controversies related to the same. 

such as legacies and tithes.16 In 1357 administrators of property of those dying intestate 

were given the same power to sue or be sued as executors of wills did. The eccIesiastica1 

courts dealt with matrimonial suits, testarnentary suits and suits for defamation until 

1857.~' 

English Law of Inheritance 

For centuries inheritance has k e n  the main method of ~ansmittüig reai and personal 

property to the next generation. Until the passage of the Property Act in 1925 in   ri tain,^* 

the descent of heritable interestsi in land to the heir distinguished real property from 

persona1 property. Different bodies of law determined what happened to each upon the 

death. Further, the distribution of that property depended on the heir's social status, place 

of residence and gender. 

16 Halsbury, Laws of England, (2nd ed.) v. 1 1, "Jurisdiction of Ecclesiasticai 
Courts" at 595 - 596. 

17 S.M. Waddams, Law, Politics and the Church of England: n ie  Career of 
Stephen Lushington. 1782 - 1873. (Cambridge: Cambridge University Press, 1992):S. 

18 (1925) 15 Geo. 5 ,  c. 20: Law of Property Act 



The law of inheritance was predicated on relationships brought about by mamage. 

Before the Norman Conquest, the usual custom of transmitting property across generations 

was coparcenary, that is, inheritance by ail the sons equally or if there were no sons, then 

inhentance by daughters.lg English customs of succession were designed to provide for 

the whole farnily of the deceased by dividing the estate into shares for the wives and 

çhildren. referred to as their "reasonable parts" which usually meant halves or thirds. 

Lnitially, the influence of Christian doctrine ensured that the deceased was also given a 

"part" to dispose of by testament for the good of his soul. The remaining two parts went ro 

the widow and children. Under the early common law, a writ of de rationabili parte 

bonorrim allowed the widow and children to make this claim. The d e s  goveming the 

division of persona1 property were not as strict as those that applied to land. They tended to 

vary according to Ume and place but generaily, wives and children were entitled to their 

customary "reasonable parts" which in most cases, meant one-third to the wife and two- 

thirds divided equally among any surviving chi~dren.~' 

Customs regarding inheritance rapidly gave way to the certainty of the common 

law. While the Normans held the custom of giving land to the eldest chiid. either son or 

d q h t e r , "  during the reign of Henry I, this rule was changed. Common law protected 

inheritance as a right and needed, therefore, to carefully and precisely define the heir. By 

the end of the twelfth century, primogeninire in real property was widely, though not 

19 Halsbury, Laws of England, (2nd ed. )  v. 27, "Custom of Gavelkind" at 589. 

20 Baker, Introduction tu English Legal History, 435. 

21 Ibid., 306. 



exclusively, practised in ~ n ~ l a n d . * ~  Real property was passed to the heir ar law. the eldest 

son, and in the event there were no sons, daughters inherited equally as parceners. If there 

were no lineal descendants, the inheritance passed to the collateral relations of the 

deceased? Primogeniture grew out of the need to fulfil the requirements of military tenure 

and great offices of state which were indivisible. It allowed great landowners to keep their 

estates intact. 

Customs gradually took on the statu of rules of testamentary and intestacy law? 

As wills were not permitted under feudal land law, leaving land by will was made possible 

only by means of the use, an arrangement recognized in equityS Prior to the passage of 

the Statute of Uses in 1535,t6 a division was possible between the legal estate in land and 

the use in land. The use was defined as a trust or confidence.27 The legal power to 

22 Certain areas of England, such as Kent, maintained the pracùce of gaveikind, 
which provided for equal partibility of land among al l  sons in intestacy cases. Halsbury, 
Luws of EngZand. (2nd ed.) v.  27, "Gavelkind at 589. 

23 James Armstrong, L a w  of lntestacy in the Dominion of Canada. (Montreal: J .  
Lovell, 1885): S.  

24 Baker, An Introduction to English Legal History, (3rd. ed.): 304. The full rules 
of descent are given in Blackstone, Commentaries, v. ii, c. 14,200 - 240 and summarized 
in A.W.B. Simpson, An Introduction to the History of the Land Law. (London: Oxford, 
196 1): 54-90. 

2 Baker, An Introduction to English Legai History, (3rd ed.), 232. 

26 (1535) 27 Hen. Vm, c. 10. 

27 Haisbury, Laws of England, (2nd ed.), v. 27, "The Statute of Uses" at 594. 



bequeath land by wills was granted by the Statute of ~ i l l s ~ ~  of 1540 which empowered a 

testator to dispose of his real property "at his wili and pleasure" and forbade married 

women from making wilis. According to the statute, wills of land and wills of personal 

property had two common characteristics: they were secret and they did not corne into 

effect until the death of the testator. However, unlike wilis pertaining to personal propeny, 

wiUs of land or estates from the Statute of Wiik came under Ihe jurisdiction of the 

common-law courts until 1 8 3 7 . ~ ~  As of the thirteenth century, matters penaining to the 

testate and intestate succession of persona1 property fell to the jurisdiction of the church 

courts where it remained und the eighteenth century3' Under ecclesiastical jurisdiction. 

the h e d  one-thirdltwo-thirds portions could only be claimed if the deceased died either 

whoiiy or partiy intestate or if a local custom preserved the older p ~ c i p l e  which resuicted 

testation to the deceased's "part". 

The remaining customary procedure to be overtumed by statute was the h i t  on a 

testator's freedorn to bequeadi personal property. in many localities, married men with 

children could only dispose of one-third of their goods by wiil because one-third had to go 

to the spouse and one-third to the children. As the sixteenth century drew to a close, a 

controversy rose over the legitimacy of such restraints under the common law. The 

prevailing opinion maintained that testators should have complete testamentary freedom 

over their personal property and that no mandatory division under the common law should 

exist unless a locality specifically adopted the division. Those advocating testamentary 

28 (1540) 32 Hen. VIII, c. 1. 

29 Holdsworth, A History of English h w ,  V. vii, 362. 

30 Baker, Introduction to English Legal History, (3rd ed.), 435. 



freedom contended that it kept wife and children in line, while those for the customary 

restraints believed protection for wife and children was needed?' 

In the 1690s, parliamentary statutes mandated testamentary freedom over personal 

property in the ecclesiastical province of York, the cities of York and Chester, and Wales. 

Only London retained the old custorn. These statutes essentially meant that men could 

restnct the inheritance of their personal property to whomever they pleased. The only claim 

a widow had on her husband's estate was her lifetime third of real property.32 Studies of 

English testarnentary behaviour indicate that the new testamentary freedom liberalized the 

distribution among children but there was Little interest in giving a larger share to collateral 

kin or wives. Husbands often limited their widows' ownership over persona1 property and 

real property more han the intestacy laws would have.33 In the seventeenth and early 

eighteenth centuries an increasing number of widows had remaniage penalties attached to 

their portions of both real property and personal property. Freedom of testation was not 

universai in England unfil 1724. when it was extended to the city of London. Probate of 

wills and related litigation belonged to the Church courts until 1857.'~ 

Ln response to a case brought to the King's attention in 1666, a statute was passed 

which siandardized the distribution and descent of personal property in the absence of a 

31 Carole Shammas, Marylynn Salmon and Michael Dahiin, Inherimce in Americn 
from Colonial Times tu Present. (New Brunswick, N.J.: Rutgers University Press, 1987): 
27. 

32 Ibid. 

33 Ibid., 28. 

34 Baker, Introduction tu English Legal History, (3rd ed.), 436. 



will. Personai property, including leaseholds, passed to the next-of-km according to the 

mles laid down by the Statute of Distribution of 1670 which applied to intestate estates only 

after June 1. 1671.~~ Having paid debts and expenses, administrators were required to 

divide the personal propeny arnong the deceased's wife and children, one-third to the wife 

and two-thirds divided equally among the children regardless of gender. The deceased's 

"part" was abolished by the statute. It also provided that local customs would be observed. 

Under the common law of inheritance, the heir at law to the deceased would already 

be entitied to take the deceased's real property, but would receive an equal part of the 

children's share of peaonal property as weli. Thus if a widower died intestate leaving three 

sons and four daughten, the eldest son was the heir and took dl the real property but al1 

seven children shared the personai property equally.36 In the event that there were no 

children. ihe wife would receive one m i e -  (one-haif) of the estate and the rest would be 

distnbuted equally arnong the next-of-kin of the decea~ed?~  By the Statute of Distributions 

(1670) as weli, the husband was entitied to the deceased wife's personal estate absolutely. 

to the exclusion of other relatives if she had made no will with his consent or if no 

settlement had been made providing for the c ~ n t r a r ~ . ~ ~  If no children survived, the widow 

35 P.V. Baker, Megarry's Maniial, 274. 

36 Ibid., 263. 

37 (1670) 22 & 23 Car. II, c. 10: An Act for the Better Settling of Intestates' 
Estates. (Statute of Distributions) 

3s Armstrong, Laws of lntestacy, 52. 



split the personal property with the husband's next-of-l~in.~~ These niles, which were 

clearly outlined in Blackstone's Commentaries in 1764,~' served as the basic pattern for 

intestate division of personal property in English common-law jurisdictions for cent~ries.~' 

in both Britain and the Amencan colonies, children inherited two-thirds of the intestate's 

personal property if there was a widow surviving. They divided the entire estate if there 

was no widow. Xlso, the colonies. me Britain, gave no fomal inhentance rights to 

illegitimatr children. The common law dictated prirnogeniture descent for land and the 

Statute of Distriburions specified equal division of persona1 property among widows and 

legitirnate children. 

In English law. notable differences existed as to succession on intestacy and in the 

variety of estates and interesu that could exist. For example, personal propeny (goods and 

money) and chattels real (such as leaseholds) were at common law the subject of absoluie 

ownership. Successive interests could not exist as they could within the category of real 

propeny.'2 The fact that leaseholds were considered personal propeny meant that upon 

death they did not pass to the heir as inheritable land did. Instead, they passed to the next- 

of-lun on the intestacy of the deceased. The Law of Property Act of 1925 in Britain 

39 There were exceptions. London, Waies, and the north of England had slightly 
different rules of division that under certain circumstances gave more to widows and less to 
the children and the eldest son. 

40 The full rules of descent are given in Blackstone, Commentaries, v.2, c. 14,200 
- 240. 

'1 For an analysis of inhentance patterns in colonial America, see Shammas, 
Inh eritance in America 

42 G.C. Cheshire, n i e  Modem Law of Real Propcrzy. (10th ed.) (London: 
Butterworths, 1967): 87. 



abolished many of the legal distinctions between real and personal property . 

English Marriage Law 

The third area of English law whch affected matrimonial property rights is the law 

penaining to marriage. Maners concerning maulmony were regarded as spintual questions 

as early as the seventh century in England, and after the separation of lay and spintual 

junsdictions was completed in the welfth century, the subject of mauimony fell exclusively 

[O the jurisdiction of the church. These divisions remained until the middle of the nineteenth 

century." For rhe sake of consistency, both ecclesiastical and secular authorities insisted 

on a public ceremony of maniage. As of 12 15 banns were required to be published on 

three successive occasions to cal1 on anyone who objected to the proposed marriage. If no 

objections were raised, the cerernony took place at the church door and was followed by a 

mass inside. The event was formalized and required witnesses: however, written 

registration of mmiages did not begin until the sixteenth centuryM 

Although only church marriages were considered socially proper, the customary 

practicc of clandestine marriages continued throughout the sixteenth century. In 1563, the 

Council of Trent changed the law, r e q u i ~ g  a pnest to be present for vahdity but the 

Church of England did not follow suit. The first parliamentary sanctions in England were 

imposed in 1694, when it became a criminal offence to marry without banns or a license. 

This statute was designed to facilitate the taxation of mamage? In 1753, Lord 

43 Baker, Introduction to English Legal History, (3rd ed.), 545. 

44 Ibid., 547. 

45 (1694) 6 & 7, Wm. and Mary, c. 6. 



Hardwicke's Act J6prohibited secret mamages and required a license, the publication of 

banns, and parental consent for those rnarrying under the age of 2 1. Al1 rnarriages had to be 

celebrated in a parish church or public chapel. Two witnesses were also required and the 

maniage had to be publicly registered.J7 The statutory provisions were not applicable to 

m m i a g s  performed outside England and Wales. The law goveming the celebration of 

marriages in the colonies was considered the law of the place of celebration, which in some 

places was the English common law (or canon law). English courts would still have to 

pronounce on the validity of the marriagesJ8 and imperid statutes were often passed to 

regulate the performance of marriage ceremonies in the colonies.49 

English Matrimonial Property Law 

By the beginning of the nineteenth century the English system of common law 

maintained a doctrine of marital unity which defied the iegal status of married women. 

Under common law. a woman's legal identity during marriage was eclipsed by that of hcr 

46 (1753) 26 Geo. II, c. 33. 

47 Baker, Introduction to English Legal History, (3rd ed.), 549. 

48 Ibid., 550. 

49 In Newfoundland, the first imprial statute pertaining to marriages was (1817) 
57 Geo. III, c. 5 1: An Act to regulate the celebration of marriage in Newfoundland. It was 
followed by: (1824) 5 Ge0.N. c. 68: An Act tu repeol an Actpassed in the Fm-seventh 
pear of the Reign of His late Majesy King George the Third, entitled: An Act to regulate 
the Celebration of Mamkges in Newfoundland and to malce further provision for the 
Celebration of Marrîages in the said Colony and its Dependencies. The issue o f  the 
reception of marriage law in Newfoundland will be dealt with more extensively in Chapter 
5. 



husband? The principle of marital unity and the rules of coverture defmed early by 

William Blackstone declared that husband and wife are one person in both criminal and 

civil law. A wife's legal existence during marriage was regarded as incorporated and 

consolidated into that of her husband, and she was considered incapable of acquinng or 

enjoying any property, real or personal, independently of her husband? Legally deprived 

of propeny. mmkd women were also denied the powcr and civil rights of other penons 

under ihr law. The manied woman's legal position was clearly presented by 

Blackstonr's Cornnientaries. One of the first compilations of the laws of Enpland. it 

rccordcd the ~aditional view that: 

... by mamage, the husband and wife are one person in law: that is, the very being 
or l e p l  existence of the woman is suspended during the mamage, or ai least 
incorpontcd and consolidated into that of the husband: under whose wing. 
protection, and cover. she performs everything: and is therefore called in our law - 
french a kme-cove n... is said to be covert-baron, or under the protection and 
influence of her husband, baron, or lord; and her condition during her marriage is 
called covenure.sz 

U n l k  a feme sole or single woman. a mmied womm gave up many of her rights at the 

tirnc of rna r~ ia~e . '~  A husband, legaily considered her baron or lord, was expected to takc 

care of his wife during coverture. She lost the capacity to own separate propeny. to make 

contracts, and to sue or be sued independenily of her husband. 

The origin of the doctrine of 'marital unity' is founded in the belief in the infenority 

50 Halsbury's Laws of England, (2nd ed.) v. 16, "Effect of Marriage with Regard 
to Property" at 6 13. 

52 Blackstone, Commentaries, v. 1, 442. 

53 Baker, Introduction to Engiish Legal History, (3rd ed.), 55 1. 



of women and the power that social custom gave the husband over his wife. Interestingly, 

the principle of marital unity was not universally applicable. The wife could not be 

punished for her husband's nor for certain offenses which she committed under 

his influence. She was not held accountable for his debts. 

The rules of coverture under common law dictated a wife's surrender of her 

property to her hushand. Legally. the property nghts of a woman were greaîly reduced 

when she married although a husband's right to his wife's property depended upon the 

nature of rhe property in question. The property that a woman brought to rnarriage, known 

as her dowry or portion, al1 came under the immediate control of her husband. A woman's 

rcal property became her husband's to control and manage during their maniage. He held 

her real propeny "in the right of his wife" and received the profits from it. although he 

could not permanenrly dispose of the land without her consents5 A wilc could not alienatc 

(uansfer titlc and possession) real property without her husband's consent and could not 

will real property at all. A mmied woman's persona1 property also became her husband's 

under the law with the one exception being her paraphemalia. 56 

A husband was entitled to property classiCied as chattels real which his wife 

possessed ar h e  time of their maniage or which she acquired during the m d a g e .  He was 

entitied to the rents and profits from it, could mortgage it, and could dispose of it as he 

wished. including paying his own debts, If his wife predeceased him, the property became 

54 For an early and authoritative treatise on the Engiish criminal law as it applied to 
married women, see P.R. Glazerbrook, (ed.) East's Plem of the Crown ( 1  8O3), (London: 
Professional Books, 1972): ch. 5, 336 - 37 1, ch. 11,450-462, ch. 12,463-472. 

55 Enckson, Women and Properiy in Early Modem England, 24. 

56 Paraphemalia referred to a mamied woman's clothes and personal effects. 



his absolutely, although he could not dispose of it by will. If the wife S U M V ~ ~  her 

husband, she reclaimed both title and possession of the propert J7 subject to any dienation 

he might have made during his iiferime. Her right could not be defeated by her husband's 

w i 1 P  

In summary, much of a woman's property, whether it was possessed by her at the 

time of maniage or acquired by her during marriage, became the propeny of the husband. 

With her husband's permission, a wife could make a will of her persona1 propeny but his 

permission might be revoked at any tinie. Under common law, she had no power to devise 

land. Furthemore, the faher had legal custody of the children. A mmied woman could not 

sue or be sued for contncts. Her word was not binding in law except where she had 

contracteci debts upon property settled upon her through equity. A husband was liable for 

the debts his wife contracted before mariage. Theconcept of marital unity dictated that 

ncither partner could testify against the other. A wife was excused from punishrnent of 

certain offenses if she was acting under her husband's influence. 

In practice, however, mauimonial property nghts were affected by other le@ 

requirements: the practices of curtesy and dower, the influence of ecclesiastical courts, and 

the Chancellor's jurisdiction in equity. Husbands and wives were entided to life estates in 

each orher's real property upon the death of the spouse. The widower rnaintained a life 

estate over al1 of his late wife's real propeny provided that a child of the rnaniage had k e n  

boni alive.This was known as "an estate by the curtesy of England," or sirnply, his 

"curtesy". However, only real propeny of which the wife was still seised at her death was 

57 A.H. Manchester, Modem Legal History. (London: Butterworths, 1980): 370. 

58 Halsbury, Lows of England, (2nd ed.). v. 16. "Effect of Marriage with Regard 
to Property" at 6 13. 



subject to curtesy. Upon her death, if a child had been born to the maniage, her widower 

received lifetime use of a i i  of his wife's real propeny whether or not he had remarried. At 

his death, the real property went to their children, or if none survived, to his wife's next- 

of-kid9 

Legal provision for wives who survived their husbands was made by the law of 

dower. A widow was not considered an heir of her husband, but had a separate legal status 

as doweress. If a married woman suwived her husband, under common law she was 

entitled to dower for her lifetime.60 By the fourteenth century in England, dower consisted 

of a widow's right to life interest in one-third of the real property which her deceased 

husband had held during their mariage. 

The pnctice of dower originated in the twelfth century in response to concem for 

the Livelihood of rhe wife in the event that her husband predeceased her. Originally dower 

was voluntanly given by the husband to his wife. The husband made a gift to his wife on 

the day they were married. at the church door? It would take effect on the husband's 

death if the wife survived him. The Church made this endowment a permanent feanire of 

h e  marriage ceremony. The lands to be assigned as dower were designated before Ihe 

maniage after negotiations between the families. The husband gave his wife symbols of 

dower and stated, "with this dower 1 thee en do^."^' By the fourteenth century. this 

59 Ibid.. v. 27, "Curtesy" at 706. 

60 Ibid., V .  27, "Dower" at 7 1 1. 

61 Baker, An Introdriction to English Legal History, (3rd ed.), 308. 

62 Ibid. 



endowmenr ceased to be a gift and became a common-law right. 63 Upon the death of the 

husband, the land became the wife's estate for Life. In contrast to the conditions of curtesy, 

no children need have k e n  bom for the conditions of dower to apply. Whereas a manied 

man could dispose in advance of his wife's dower after her death, according to common 

law, a manied woman was unable to make a will, so she could not dispose in advance of 

hèr husband's curtssy upon his dcath. It dcsccnded automatically to her children. 

Gradually, a widow became entitled to reject such a specified dower and claim her 

common-law ~ h a r e . ~ ~  

Disputes over dower were common in the early royal courts. To protect the heir, the 

cornmon law forbade the specific assignment of more than one-third of the husband's lands 

as dower. An alternative arrangement was for the husband to endow his wife with di his 

lands without designating any specific property. The widow was then entitled to claim a lifc 

esrate of a reasonable share of her husband's land, which the law fixed as one-third. 

Custom might allow more. For example, gavelkind custom in Kent gave the widow one- 

half of the husband's esrate of inheritance, but the right continued only so long as she 

remained ~ n r n a n i e d . ~ ~ ~ h e  colonies closely followed the English common law with respect 

to a wife's loss of property rights and her husband's claim to her real property. In the 

Amencan colonies, whatever the widow got above the one-hrd portion depended on local 

63 T.F.T Plucknett, A Concise History of the Commun Law. (5th ed.) (London: 
Butterworths, 1956): 566. 

64 Baker, Introduction tu English Legal History. (3rd ed.), 309. 

65 Ibid., 308. 



c ~ s t o r n . ~ ~  Her right to real propeny extended for life in some areas, and only "dunng 

widowhood" in others. 67 

Dower was not pemitted on copyhold lands? In compensation, custom granted 

the widow "free bench for as long as she remained unmarried. The concept of free bench 

referred to the right of the widow to be allowed to remain in the house of the deceased 

dong with the children. In other words. she was given the right to food and lodging in her 

husband's house, regardless of whether or not the house had k e n  inherited by his heir. 

narnely the eldest son. 69 By the Dower Act of 1833,'O a widow was not entitled IO dower 

out of any land which had been absolutely disposed of by her husband in his lifetime, or by 

his will. Dowcr was abolished in Britain by the Administration of Estates Act in ~925.'' 

Even while the common law of England was taking shape in the last years of the 

iwelfth century, canon law regarding the propeny rights of mamed wornen was f i e d  and 

66 Shammas. Salmon and Dahlin raise the question whether the demographics of a 
region determined whether a widow kept or lost her inheritance upon rcmmiage. Tney 
consider that if there was a large younger generation in a community, there might be 
pressure to t en ina te  dower upon remaniage, but if there was a large population of older 
women, widows would be allowed to hold on to their inheritance for Me. Shammas, 
Salmon, Dahiin, Inheritance in America, 25. 

67 Ibid. 

68 Copyhold land refers to land held by the lord of a manor, either at will or 
according to the custom of the manor. 

69 Cioni, Women and Law in Efizabethan Engiand , 175. 

70 (1833) 3 & 4 Wm. IV, c. 105: Cower Act 

71 (1925) 15 Geo. 5 ,  c. 23. 



would have considerable influence on English law and practice. In contrast to the structured 

approach of the common-law courts to legal nghts and obligations, ecclesiastical judges 

were flexible and made informal use of judicial power in order to achieve results that they 

considered j ~ s t . ~ *  Furthemore, the theoretical recognition by the ecclesiastical courts of the 

separate le@ personality of a married woman was noted by Blackstone in the eighteenth 

century as a marked exception to the common-law docuine of marital unity of husband and 

~ i t è . ' ~  BU[ the ecclesiastical courts went a step beyond theory. In contrast to the common- 

law rule regarding costs, a husband was bound to pay his wife's cos& and intenm 

alimony rach day during litigation regardless of the outcorne. The ecclesiasticai courts 

argued thai these mies were essential because manied women controlled no property and 

Lhe coun felt it had to be accessible to lhose wilh just grievances against their husbands. 

Ecclesiastical law had an effect on the propeny rights of women during and after 

their marriage in that it regulated the division of personal property.74 It tended io foliow 

Roman civil law. which was more egalitarian than common law in so far as it advocated a 

form of community propeny witlun maniage and the equal division of parental wealth 

among al1 children? The canonists were also concemed with the devolution of property 

72 Waddams, Law, Politics and the Church of England, 182. According to Stephen 
Lushington, a judge in the Consistory Court of England during the nineteenth century. "al1 
d e s  of law depend upon the principles of common sense." Waddams, 185. 

7 3  Blackstone, Commentaries , v. l,44. 

74 Michael Sheehan, ''The Influence of Canon Law on the Property Rights of 
Manied Women in England," Mediaeval Studies. 25 (1963): 109 - 124. 

75 Enckson, Women und Property in Earlv Modem England, 28. 



owned by a m m e d  couple when their marriage came to an end either by separation or 

death. 

The innuence of ecclesiastical law on customary pmctice in England is evident in 

documenü from the thirteenth and fourteenth centuries. One important influence was on the 

restamentary rights of married women. For example, in contrast to common law which 

enforced the denial of a wife's nght to chattels, ecclesiastical law attempted to establish and 

defend rhe rights of the wife in the property of the family by giving her a power of 

bequed6, a frequent practice of married ~ornen . '~  At the same t h e  it limited the 

testamentary iieedom of her husband so that a portion of his moveable property would be 

h m .  

Ln the eighteenth ccntury, as a result of inefficiency within ecclesiastical courts and 

an offensive by the civil courts, the wide jurisdiction which the ecclesiastical courts had 

ovcr wills and intestacies of persona1 property was considerably diminished. As early as 

the Middle Ages, the common law had begun to assume some junsdiction over such 

liabilities and by the seventeenth and eighteenth centuries, the court of Chancery had 

acquired a general junsdiction over the administration of the assets of a deceased person. 

and wouid make a decree for the administration of the estate at the suit of a creditor or a 

beneficiary. Nevertheless, some jurisdiction of ecclesiastical courts remained, including 

76 According to Sheehan, testamentary freedom to a i i  adults in ecclesiastical law 
was rooted in the theory of alms, which suggested that the freedorn to bequeath was as 
much a need of the wife as it was of the husband. Sheehan, 'The Influence of Canon 
Law", 119. 

77 Ibid., 113. 



exclusive power to rnake grants of administration in respect to personal property78 and to 

mle on disputes over bequests of personal property.79 

The civil courts had no power to dissolve maniages except by an act of Parliament 

The ecclesiastical court, however, had the power to grant a divorce à mensa et thoro which 

had the effect of judicid sepantion and the power to compel payment of alimony by a 

husband for the support of his wife!' In 1857 the Mauimonial Causes .4ct trmsferred the 

ecclesiastical couds jurisdiction in matrimonial causes to the newly established divorce 

court.*' At the same time. the ecclesiastical court's jurisdiction over testamentary matters 

and intcstacy was transferred to a new coun of probate.82 

Howevcr. the victory of the common law courts was not complete. A third factor 

which affected mauirnonial propcrty rights was equity83 whic h from the fiteenth century , 

tempercd the rigidity of common law doctrine. A marrird woman's propeny nghts were 

protectrd by principles of equity which carried when common law proved rigid, deficient 

- -  - - - -  

78 Holdsworth, A History of English Law, v. xii, 687. 

79 Peter Charles Hoffer. Law and People in Colonial America. (Baltimore: Johns 
Hopkins University, 1992): 78. 

80 Waddams, Law, Politics and the Church of England, 6 .  

81 (1 857) 20 & 2 1 Vict. c. 85: Matn'monial Causes Act 

82 (1857) 20 & 21 Vict. c. 77, ss. 3,4: Court of Probate Act 

83 Equity has been defined as "...the comction of that wherein the law, by reason 
of its universality, is deficient" W.C. Robinson, Elementary Low, (revised ed.) 385 - 386, 
quoted in James F. Colby (ed.) A Sketch of English Legal History by Frederic W. 
Maitland and Francis C. Montague. (New York: Pumam, 1978): 219. 



or 0bscure.8~ While equity was designed to complement the comrnon law, in the area of 

married women's property rights it often stood in direct opposition. The Coun of 

chanceryBS permitted a manied woman to hold property independently of their husbands 

by recognizing her separate property or separate estate within the Property 

could be placed in uust for a married woman, immune from the claims of her husband or 

strangers. The aim was to aUow or enable a father who gave property to his manied 

daughter the security of knowing that she would possess the property as her own 

separately and independently and that in the cvcnt of a marital breakup the property would 

remain wihin the family. 

This protection was afforded by the Coun of Chancery through the legal principle 

that a person, dthough unable to hold propeny of her own, may allow another person, a 

uustes, to hold that property for ber? Propeny given to the woman before or aîler her 

marriage was placed in uust for her. While under common law it became the property of 

the trustee, under equity, the trustee was bound by the rules of the trust which in effect 

were in accordance with the wishes of the wornan. As a result, the rules of cornmon law 

were circumvented and through the principle of equity, the property remained the sepante 

estate of the woman. 

84 Cioni, Wamen and Law, 8. 

8s For the evolution of the Coun of Chancery, see aiso Geoffrey Cross and 
G.D.G. Hall, (eds.), Radcliffe and Cross, n ie  English Legal System .(4th ed) (London: 
B utterworths, 1964). 

86 Holdsworth, The History of English Law, V. III , 520-533. 

87 Dicey, Lectures. 376. 



Separate property in equity couid take any form: real property, personal property or 

chattels real. and be created in three ways. First, a wrinen document could be drawn up 

seituig forth the terms of the tmt :  a deed. a will or a marriage settlement. This contract 

wouid be in place before the mariage occurred and was enforceable only through the 

courts of equity. The document usuaüy described the property and named its tnistee. If a 

uustee was not named, the Coun of Chancery reserved the right to name a mstee, whch 

was usually the husband. He agreed to hold the property in trust for his wife. according to 

the terms of the trust and could not therefore ueat it as his ~ w n . ~ ~  Secondly. separate 

property could be created through a verbal agreement between the husband and wife in 

which a husband s h p l y  had to agree that certain property belonged to his wife. The 

husband was then considered the tnistee of the wife's property. Thirdly, separate property 

could bc created through a principle known as equity to a settlemeni. This principle applied 

to a woman's choses in action such as money held by her tnistee. stocks held by her 

tnistee, legacies bequeathed to her in a will but not yet received, or propeny which she had 

inherited but had not k e n  msferred by the administrator of Ihe e~tate. '~ 

Historians have disagreed over the frequency of the use of rnarriage settlements in 

colonial jurisdictions in the seventeenth and eighteenth centuries.g0 Some have argued that 

since the supeivision of rnarriage settlements feu under the junsdiction of chancery courts 

which were uncornmon in the colonies, maniage settlements were not as popular in the 

88 Holcombe. Wives and Property. 40. 

For a discussion on the use of marriage settiemenu in colonial jurisdictions, see 
Salmon, Women and the Lnw of Properry , and Backhouse, "Mmied Women's Property 
Law". 



colonies as they had been in Bntain. Only by the end of the eighteenth century and early 

nineteenth centuries did the marriage settiement become common in the United  tat tes?' 

There were two specific types of maniage settlements. The principal feature of a strict 

settlement was the settlement of an estate upon future male heirs, usuaily on the occasion of 

a son's marriage. The settlement reinforced the practice of primogeniture. In addition to 

entaiiilg2 on sons and future grandsons. strict settlement could also define portions for other 

children. Historians agree that strict settlements were generally confined to wealthy 

r à m i l i e ~ . ~ ~  The second, less popular type was the trust for a married woman's "sole and 

separate estate." These tnists, llke stnct setrlements, were usually established just prior to 

marriage and were defensible only in equity. A woman planning to be manied could 

cstablish her own mst only before marriage. A trust couid be set up for her by anyone else 

at any timeg4 

In summary. the Court of Chancery enabled a married woman to possess separate 

property over which her husband had no control and which with the permission of the 

tmstee. she could dispose as she wished. Under equity, a wife could receive an income 

from her property and not be subject to her husband's creditors. She could sel1 or give 

away her personal propeny, chattels real or equitable choses in action. Her tnistee could 

91 Shammas, Salmon, Dahlin, Inheritance in America, 36. 

92 entail: to settie or limit the succession to real property. BIackS L m v  Dictionnry, 
476. 

93 Amy Louise Erickson, 'Common Law versus Common Practice: the use of 
Marriage Settlements in Early Modem England," Economic History Review, XLIII, 1 
(1990): 21. 

94 Ibid., 22. 



sue on her behalf. She could lend money or incur debts using the separate property to 

satisfy those debts as weii as cany on a business without k i n g  subject to her husband or 

his creditors. Her husband took her persona1 property, chattels real and choses in action 

upon her deathg5 

To those who demanded refom of rnarried women's property nghts, however. 

there were several problems with the rules of equity regarding married women's property. 

The court of equity designated a special status of married women. in that a wife did not 

have the same rights as a single woman or a married man but merely had certain nghts to 

property under specified conditions. Further, she had the n g h ~  but not the responsibilities 

or liabili tics that came with the propeny.96 Both her contractual capacity and her 

testarnentary capacity were Lirnited. Although the niles of equity created separate property 

for the woman. hcr husband. in the absence of a designated tnistee, was usually her 

trustee. He was still liable for her debü and her contracts entered into after marriage in so 

far as they did not involve her separate property. A man was responsible for the support of 

his farniiy regardless of the separate property of his wife. As we shall see in Chapter 6, 

these are the restrictions that reformers sought to eliminate in their campaign for property 

reform in the second haif of the nineteenlh century. 

Since the thirteenth century in England, the common law had declared that much of 

a woman's property was given to her husband as a principle of covenure. Statutes and 

custom frarned the evolving system of laws pertaining to matrimonial property, inheritance 

and marriage. Although English common law would corne to Newfoundland with those 

- - - - - - - - - - 
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who settled, the reception and application of these laws would be contingent upon how 

weU they fit local circumstances and addressed the needs of residents. 



Chapter 4: "Quiet and Peaceable Possession": Defining Property and 
Property Law in Newfoundland 

To this point, we have reviewed ment research on matrimonial property reforms in 

other English common law jurisdictions and examined English law pertauiing to property, 

uihentance and marriage. in order to determine how the law of matrimonial propeny 

operated in Newfoundland, we will now have to focus on three conuibuting factors: the 

reception of English law; the impact of the fishery on settlernent and the meaning of 

propeny: and the emergence of a lepal system. 

"As Far as the Same can be Applied": Reception of Law 

The extent to which English law was received in colonial junsdictions varied from 

colony to colony. It depended on several factors, including the fomal date of reception, 

the existence of local or irnperial legislation which regulated reception, and decisions by 

colonial courts regarding the receprion of Engiish law.' Furthemore, it was contingent 

upon whether the colony was acquired through conquest or by settiement. 

English colonies received their English legal inheritance "... by virtue of local 

permutations of and qualifications to the fundamental principles."2 As a general mie in 

settied colonies, settlers brought with them existing English law, both judge-made and 

1 A.H. Oosterhoff and W.B. Rayner, Anger und Honsberger Lriw of Real 
Propery. (2nd ed.) (Aurora, Ontario: Canada Law Book. 1985): 54 

2 M.H. Ogilvie. Historical Introduction to Legal Studies. (Toronto: Carsweli, 
1982): 376. For further discussion on the reception of English law in the English colonies, 
see J.E. Côte, "The Reception of English Law", Alberta k i w  Review, 15, 1 (1977): 29 - 
92. Carole Sharnmas, "English Mieritance Law and its Transfer to the Colonies", nie 
American Journal of k g a l  History, 21,2 (April, 1987): 145 - 163. 



statute. Those laws would become the basis, at least, of the law in the colonies, excep t for 

those laws which were deemed unsuitable to the circumstances of the colony. The common 

law was received as a unifonn body of law throughout the empire and was not contingent 

upon a date of r e ~ e ~ t i o n . ~  However, the reception of statute law was determined by a cut- 

off date for reception which in many colonies was designated by local or imperid statutes. 

in Nèwfoundland, the date when the colony received its first legislature was designated as 

the forma1 date of reception.' The first Legislative Assembly was held on January 1, 1833 

and the cut-off date for the reception of English law was accordingly held by the courts to 

be December 3 1, 1832. The application of English property law did not become a political 

issue on the island until settlement was legally recognized and property ownership was 

sanctioned in the early nineteenth centurys By that time, customary practice helped to 

shape rhe definition of property and the application of property law on the island. 

The fishery lent a unique context to the issue of legal reception in Newfoundland. 

English law carne to the island as a "settled" possession of England by several means. The 

3 Peter Hogg, Constitutional Law of Canada. (4th ed.) (Toronto: Carsweil, 1996): 
30. Hogg designates Newfoundland as a "senled" colony despite English policy regarding 
settlement in the seventeenth and eighteenth centuries. 

4 Chief Justice Forbes ruled that English statute laws remained in force u n d  the 
beginning of a local legislature. Yonge v. Blaikie (1822) 1 Nfld. L.R. (St. John's: I.C. 
Withers): 277 at 283. 

5 English, ''The Development of the Newfoundland Legal System to 18 1 Y', 9 1. In 
18 11. an impenal statute granted private title to property. (181 1) 51 Geo. III, c. 45: An Act 

for taking away the public use of certain ships room Ni the town of St. John's, in the 
Island of Newfoundland; md for instituting Surrogate Courts on the Coast of Labrador, 
and in cenain islmdc @cent thereto. 



fint means was through the birthright of English settlers! Their birthright was grounded in 

a statute in 1350 which was used to support an argument in Calvin's Case in 1608 that 

"the law of England doth extend to acts and matten done in foreign parts."7 Those who 

came to Newfoundland carried the English common-law tradition with them and applied it 

as was necessary to accommodate local circumstances. A second means was through the 

royal prerogative.8 The patent issued by Queen Elizabeth 1 to Sir Humphrey Gilbert on 

June 11, 1578, gave him the right to establish a colony. He was authorized to occupy for 

six years lands that were not "actually possessed of any Christian prince or and to 

apply the law "as neere as conveniently may, agreeable to the forme of the lawes and 

policie of ~ n ~ l a n d . " "  A senes of granis or charters to establish propnetary colonies 

6 George Chalmers, Opinions of Eminent Lawyers on Various Points of English 
Jwisprrrdence. (Burlington: C .  Godench. 1858): 206. 

B.H. Macpherson, "Scots Law in the Colonies" ( 1995, Pan 2) Reprinted from 
The Jiiridical Review, (Edinburgh: W .  Green): 194. 

8 The royal prerogative is the right enjoyed by the sovereign by vinue of rhe 
common law. It extended to British colonial jurisdictions unless otherwise prescribed by 
impenal or colonial statute. Halsbury, Laws of England, (2nd ed.) v.  6, "Royal 
Prerogative" at 443. For elaboration on the issue of the reception of English law in 
Newfoundland, see Christopher English, "The Reception of the Law in Fenyland Disuict", 
a paper presented to the joint session of the CLSA and CHA, Brock University, St 
Catharines, June 1996. 

9 D.W. Prowse, A History of Neyfoundlund from the English. Colonial and 
Foreign @ce Records. (London: Macmillan, 1895): 62. See also Keith Matthews, 
Lectures on the History of Newfoundland, 1500 - 1830. (St. John's: Breakwater, 1988): 
60 

10 Richard Hakluyi, n i e  Principal Navigations Voiages and Discoveries of the 
English Nation. (1589) v. 2 (Cambridge: Hakluyt Society, 1965): 678. 



foiiowed over the succeeding decades to English joint-stock companies, such as the 

London and Bristol Company in 16 10 and to individuals such as Sir George Calven, Lord 

Baltimore, in 1623 and Sir David Kirke in 1637. However, the extent of the law and the 

manner in which it was interpreted and enforced depended on those who held the charter. 

The early colonies ended in failure due to lack of financial support, inexperience, isolation, 

the harshness of the climate and the seasonal nature of the cod fishery, but sporadic 

settiement continued. For those who continued to visit the island each year. seasonal and, 

after 1 8 1 8. permanently resident govemors exercised the royal prerogative through their 

commissions and instructions. They heard disputes and delegated authonty to surrogates 

and magistrates from 1729 who presided over courts, including the Court of Oyer and 

Terminer and Generai Gaol Delivery &ter 1750.' ' 
A third means by which English law came to Newfoundland was through a senes 

of Western Charters beginning in 1633 - 1634 which were designed to establish some 

rneasure of legal authority. Imperia1 statutes passed by the English Parliament at 

Westminster comprised a fourth means. Imperiai law consisted of statutes which applied ex 

proprio vigore, that is, by its own force, by virtue of the fact that territories were part of the 

empire.'' These statutes regulated such impenal concems as trade and navigation, piracy, 

and coum of Vice-Admiraity. Other impenal statutes applied specificaiiy to only one or 

more colonies and constinite the fifth means by which English law was received. In 

11 Sunogate courts were enshrined in statute by (1792) 32 Geo. III, c. 46, made 
perpetuai by statute, (1809) 49 Geo. III, c. 27 and eliminated by (1824) 5 Geo. IV, c. 67. 
The Court of Oyer and Terminer and General Gaol Delivery had a stnctly criminal 
jurisdiction. Magistrates courts suMve today as Provincial courts. 

12 Côté, "The Reception of English Law", 3 1 - 37. 



Newfoundland, for example, these statutes included the Act of King William in 1699, 

Palliser's Act in 1775 and a series of Judicature Acts beginning in 179 LL3 Both types of 

irnperial statutes remained in effect until the begùuiing of a local legislature in 1832 when 

they ceased to apply to the extent that they conflicted with local statutes.14 A sixth 

application of English law included statutes that specifically received part of English law 

dter the local legislature was cnakd. For exarnpk. in 1837 an act of the local legislature 

dlowed al1 criminal laws and statutes of the British Parliament in force in England on June 

20, 1837 and ail statutes passed conceming cnminal law, in the following twelve months, 

to apply to ~ewfoundland. '~  The question of reception, however, focuses on English laws 

that were received in colonies simply because they were laws of England and were brought 

to the island wiih setlers. Thus, English domestic statute was a sixth means of receiving 

English Iaw in Newfoundland. Equity, considered an integral part of English law, was 

considered received with English law.16 

The Imperia1 and Local Context: The Fishery 

The English fishery in Newfoundland gradually developed throughout the sixteenth 

1 3  (1699) 10 & 1 I Wm. III, c. 25; (1775) 15 Geo. III, c. 31; (1786) 26 Geo. III, 
c. 26; (1791) 31 Geo. III, c. 29. 

14 Christopher English, "The Official Mind and Popular Protest in a Revolutionq 
Era: the Case of Newfoundland, 1789 - 1819". in Barry Wright and Murray Greenwood 
(eds.), Canadian State Triols, v. 1 (Toronto: Osgoode SocietyAJniversity of Toronto Press, 
1995): 300. 

15 (1837) 1 Vict. c. 4 (Nfid.): An Act to Enend the Criminal Law of England to this 
Colon y under Certain Modifications. 

16 Cete, "The Reception of Law", 57. 



century in cornpetition with the Portuguese, Spanish and French. During the seventeenth 

and eighteenth centuries, the English sought comrnerciaily to produce the b a t  possible 

product at the cheapest possible price, and by diplornatic and military means to weaken 

their competitors. International events ihroughout the sixteenth century enabled a secure 

English fishery and a Newfoundland fishery dominated by England and e rance.'^ 

England's claim to Newfoundland rested on five assertions: the voyage of John 

Cabot in 1497; the existence of the English fuhery in Newfoundland for fifty years; the 

scarcity of native inhabitants on the island; the need to develop Newfoundland's economy, 

and the tact that the island had not been claimed by any Christian KingL8 Rather than nile 

the island directly, the English government issued charters which gave the nght to set up 

colonies to promoters in order to establish claim to the temtory.lg These charters. such as 

the London and Bristol Company Charter of 1610, created a goveming council of 

shareholders in England and gave hem ownership and complete legislative authority over a 

d e h e d  area in Newfoundland. At the sarne t he ,  they expressly reserved the rights of 

fishermen to their "singular liberties", although these rights were not ~tated.~' The charters 

empowered the Company of adventurers, their "heirs and assigns", "to impose taxes and 

17 Ryan, "Fishery to Canadian Province", 10. 

la "London and Bristol Company's Charter", 16 10, in Keith Matthews, Collection 
and Commentary, 17 - 31. 

19 Ibid., 2. 

20 Ibid., 20. 

21 Ibid., 18. 



customs duties, and to make al1 laws "as neere as conveniently may be agreeable**22 to the 

laws of England. They were not to interfere in any way with the migratory fishery. 

The island's place on England's agenda and in particular the value of the 

Newfoundland cod fishery greatly determined the application of English laws and the 

meaning and importance of property on the island. Fishermen and labourers who 

participated in the migratory fishery at Newfoundland went out from England in the spring 

and retumed to their homes in the fall. On the island, these migratory fishermen built and 

repaired stages and tlakes using wood that was easiiy accessible.The early fishermen 

carried out two dilferent types of cod fisheries, the shore fishery on the island's east Coast 

and by the early eighteenth century, the bank fishery on the Grand Banks which extended 

south-east 300 kilometres from shore. Every spring fishermen anived in the harbours and 

lived dong the shore. They produced a processed fish, lightly salted and dried. which 

required shore stations called fishing roomsZ to be maintained. dong with wharves. 

s ~ a ~ e s . ~ . '  tlakes," wooden vats to hold cod livers, and living quarters. 

Othen made their way to Newfoundland through the efforts of charter-holders. 

Between 1610 and 1660, colonial development was placed in the hands of privare 

22 Ibid., 28. 

23 A fishing room or ships-room is a tract or parcel of land on the waterfront of a 
cove or harbour from which a fishery is conducted; the stores, sheds, flakes, wharves and 
other facilities where the catch is landed and processed and the crew housed. Dictionary of 
Ne~vfoundland English (DNE), 184. 

24 A stage is a narrow, wooden building projecùng into the water where the fish, 
when taken out of the boats, were headed, split and salted. DNE, 525. 

25 A flake is a platforni built on poles and spread with boughs for drying cod fish 
on the shore. DNE, 187. 



individuals or joint stock companies. Fishermen who became residents of the island were 

often referred to as inhabitants while resident fishemen who were comparatively well-off 

were known as planters. Unlike the other resident fishemen, planters owned large fishing 

rooms. stages, flakes, other buildings, boats and equipment needed to process fish. They 

also hired servants in England and later Ireland to come to Newfoundland to work for 

hem? 

In 16 10 the London and Bristol company2' sent John Guy to Newfoundland with 

settiers, supplies and instructions to fcund a colony which he did in the small harbour of 

Cupids, Conception ~ a ~ . "  In 161 1, Govemor Guy discovered that old fishing suuctures 

in Cupids were being deliberately destroyed and the forest set on fire. He also noticed that 

the harbours were being littered with ballast from ships arriving for cargoes of fish. As a 

result, Guy published the first set of laws in Newfoundland which prohibited destructive 

pnctices and listed heavy fines to be imposed on those who broke the ~ a w s . ~ ~  From 1613 

to 163 1, the colony declined as profits to the Company were used up in the constant 

provision of equiprnent, livestock and wages. Guy decided to remain in Bristol in the 

26 See "planter" in the Dictionaty of Newfoundland English as well as Cadigan, 
Hope and Deception, xi. Note that 'famiiy fishemen' did not become common inhabitants 
until the nineteenth century. 

27 "London and Bristol Company's Charter". in Prowse, History of 
Newfoundland, 122 - 125. 

28 "Instructions to John Guy from the Associates of his Company, 16 10", in 
Prowse, A History of Newfoundland, 94 - 96. 

29 Ibid., 99. 



winter of 1613 and in fact, never retumed to ~ e w f o u n d l a n d . ~ ~  

A proprietary charter for a colony on the Avalon Peninsula was also granted to Sir 

George Calvert, later Lord Baltimore, in 1623.~' By the charter, Calvert was given the 

power to make any law public or pnvate 32although such laws were to be as close to 

English law as wouid "conveniently be agreeable".33 

The charter awarding David Kirke a proprietary grant in 1637 prohibited settlement 

withn six miles of the ~ h o r e l i n e . ~ ~  The visiting fishemen were guaranteed their frecdorn 

from the control of the patentees and Kirke was restrained from making laws that would 

reslnct the rtshery. However, the charter recognized the right of settlers to fish "as other 

our subjects have and enjoy" and gave Kirke control over the fish exported by set~lers.~' 

How colonists would select their tishing rooms so that visiting fishermen would not be 

35 Cell, English Enterprise in Newfoundland, ch. 4. 

31  Chaxter granted to Sir George Calven, Lord Baltimore, 1623, in Matthews. 
Collection and Commeniaty, 39 - 63. 

32 Ibid., 46. 

33 Ibid., 48. 

34 According to the Charter, inhabitants "shall not fell, cutt downe, root up, mast. 
or desuoy any uees, or woods whatsoever. Nor erect, or build any houses whatsoever. Or 
plant or inhabite within six miles of the sea shore of any part of Newfoundland." Grant to 
David Kirke, 1637, in Matthews, Collection and Commentary, 87. 

35 "The Grant to the Duke of Hamilton, Sir David Kirke, and others, of the Island 
of Newfoundland", November 13, 1637, in Prowse, History of Newfoundland, 143. 



denied the best beaches was not specified? Since colonists had to fish to survive on the 

island, they needed access to fishing rooms which, in effect, broke the terms of the Charter 

that allowed them there in the first place.37 The colonies eventually failed and the legal 

nghts of the charter holders lapsed with the end of each colony. 

By the l63Os, Newfoundland was home to inhabitants and, in addition, thousands 

of West ol England îishermen an-ived during ihe surnmer to çarry out k i r  annual fishery. 

Building the facilities they needed, such as stages, tiakes and wharves. caused considerable 

deforestation hroughout the seventeenth century. The fishing facilities becarne 

increasingly valuable and caretakers were left behind to 'winter' on the island to have 

everything ready to begin fishing the following summer. They ensured that the owners 

maintained control of their own plantations because tnditionally the choice of fishing 

rooms had been made each spring on a first corne-first served b a ~ i s . ~ ~  Small pockets of 

settlement intended to serve the needs of the fishery gradually developed. The colonists 

were completely dependent on the shore îïshery and relied on irnports of supplies from 

36 The intention was to establish England's claim to the island. Establishing title to 
specific land located beyond the first six miles from the shoreline was not as important as 
making certain that inhabitants did not interfere with visiting fishemen. For a recent 
interpretation of the significance of land gants, see Pope, 'The South Avalon Planters", 
158. 

37 Manhews, Collection and Commentary, 15. Matthews argues that despite the 
potential for conflict, for charter-holders such as Falkland and Baltimore, ihere were no 
cornplaints from visiting fishemen. This was not the case, however, for David Kirke who 
received a charter to colonize Newfoundland in 1637. Kirke was accused of taking the best 
fishing rooms on the Avalon Penuisula and forcing visiting fishermen to pay rent for their 
fishing roorns. In 1652, Kirke was recailed to England although his colony contuiued. 
Matthews, Lectures, 68. 

38 Shannon Ryan, Fish Out of Watec nie Newfoundland Saltfish T r d e ,  1814 - 
1914. (St. John's: Breakwater, 1986): 32. 



~ n ~ l a n d . ~ ~  By 1650, there were approximately 1500 European residents on the islandP0 

n i e  English govemment recognized that the existence of proprietary colonies did 

not guarantee law and order on the island. Colonists had k e n  under the authority of 

governors, but as colonies floundered, the govemment had to face the issue of visiting 

fishermen and planters living in Newfoundland without benefit of law, and no means of 

resolving fishing disputes. for example, between seasonal visitors and permanent 

residents." In 1634 the King issued the Western charter4*, which Keith Matthews 

referred to as the "first law" directly given to Englishrnen in Newfoundland by the Crown. 

The Charter, and others that followed, incorporated John Guy's laws. These western 

charters were not laws for a colony but a set of rules for English fishermen "beyond the 

s ~ a s " ' ~  and could be used to settle disputes as they o c c ~ r r e d . ~  

Most of the clauses of the Charter of 1634 were designed to keep law and order. 

Following the law and custom of the sea, one clause appointed the captain of the fint ship 

39 Ryan, "Fishery to Canadian Province". 12. 

40 Shannon Ryan, "Fishery to Colony: A Newfoundland Watershed, 1793 - 18 15", 
in P.A. Buckner and David Frank, (eds.) Atlantic Canada Before Confederation. 
(Fredericton: Acadiensis Press, 1985): 133. 

41 Matthews, Collection and Commentary, 68. 

42 A copy of the Western Charter of 1634 is found in Matthews, Collection and 
Commentaty, 7 1 - 75. 

43 Ibid., 6. 

44 See "the case of the fumiers' boats" which involved the theft and vandahm of 
property belonging to the French by several planters on the English shore in 1679. Fumers 
were fur trappers of European origin. Pope, "The South Avalon Planters", 84 - 90. 



to arrive annually in each harbour as the admiral of that harbour, thereby making custom in 

Newfoundland ~ f f i c i a l . ~ ~  The second captain became the vice-admiral and the third the 

rear-admiral. The admiral, assisted by the two others, became the official law enforcement 

ofiker charged with upholding the clauses of the charter whch included settling disputes 

and bringing back to England those charged with capital offenses? The fishing admirals 

had complete authority in the harbours. Though there was no distinct legai nght to coasd  

premises. few disputes arose regarding possession and when they did. fishing admirais 

acting as arbitrators would settie the issue. Planters were required to take only the fishing 

rooms that they would be using and to situate their rooms close to each other so there 

would be no wastage of ground. Planters were also forbidden to construct dwellings on 

shore land that was suitable for drying fish." 

In 1653 the Council of State in England issued a set of "Rules and Ordinances" to 

govern ~ e w f o u n d l a n d . ~ ~  John Treworgie was appointed the sole and permanent 

comrnissioner for Newfoundland in 1653 and these niles became the basis of his authority 

45 A copy of the Westem Charter of 1634 is found in Matthews, Collection and 
Commenrary. 73. For a further explanation of the fishing admiral system, see Cell, English 
Enterprise, ch. 7 .  

46 The Westem Charter of 1634 in Matthews, Collection and Commntury, 72. 

47 Ibid., 74. 

48 A copy of the "Laws, Rules and Ordinances whereby the Affairs and Fishery of 
the Newfoundland are to be governed untill ye Parliament shali take further ordei' is found 
in Matthews, Collection und Commentary, 123 - 126. 



on the i ~ l a n d . ~ ~  Most of the rules had k e n  taken from the Western Charter but an increase 

in the number of resident fishermen and in the number of fshing rooms they were using 

required sorne regulations regarding the use of fishing r o o m ~ . ~ ~  Planters were not 

permitted to keep any more stage room ban they required and were to consolidate their 

stages and fishing rooms, rather than scatter hem throughout the harbour, wasting room 

hat might be made availabk for other ~ i h r r m e n . ~ ~  They were not ailowed to "build any 

dwelling house, store house. courtledge, or garden, or keep any piggs or other Cattle upon 

or near the ground where fish is saved or dried."52 

By 1640 shipowners and operators, many of whom had become bankrupt, becarne 

small boat opentors known as bye boat k e e p e d 3  They invested in a fishing boat, hired 

four or five men and came to Newfoundland annually as passengers on board those fishing 

ships still operating. In the faii, they sold iheir catches to sack ships or other fishing ships 

-- . . 

49 Prowse, History of Newfoundland, 163. 

Matthews, Collection and Comrnentary, 120. 

51  "Laws, Rules, and Ordinances", section 10, 125. Matthews argues that these 
rules recognized settlement and for the frst t h e  the right of inhabitants to pemanently own 
fishing rooms on the shoreline as long as they did not waste the land and its resources, but 
again, the rights of inhabitants were not reconciled with those of visiting fishermen. 
Matthews, Collection and Commentary, 120. 

52 "Laws, Rules and Ordinances" in Manhews, Collection and Commentary. S. 1 1, 
125. 

53 Matthews, "A History of the West of England Newfoundland Fishery", 162. In 
the bye boat systern. a fishing vesse1 owned by a migratory fsheman was left in 
Newfoundland during the winter, while its owner and crew traveiied to and from annually 
on the f ih ing  ships. The peak of the bye boat fuhery did not occur until 1771 - 1779 when 
the total number of bye boat keepers averaged 525. Ryan, "Fishery to Colony", 132. 



which brought the fish directly to However, wars continued to play havoc with 

the migratory fishery because fishermen were in danger of king captured by enerny ships 

and of being pressed into service in the Royal Navy. From 1640 to 1660. English policy 

towards Newfoundland focused on three features: the protection of the fishery through the 

enforcement of the Navigation Acts, the defence of the fishery by convoys and the 

fortification of certain harboun, and the administration of the island by commissioners.55 

The Western Charter was re-issued in 1660 with an additional clause which forbade 

the uansportation of people to Newfoundland unless they were members of a ship's crew 

or intended to settle? The intention was to keep bye boat keepers out of the fishery 

brcause they uavelled as passengers and therefore received no training as sailors capable of 

manning naval ve~se ls .~ '~u t  the attempt to exclude the bye boat keepers from the fishery 

was unsuccessful because it was difficult to distinguish between the bye boat keepers and 

the planters who spent part of the year in England. In addition some ship owners were 

making money from passengers. There was nothing to prevent bye boat keepers from 

claiming to go to Newfoundland to settle and changing their min& at the end of the fishing 

54 Ryan. Fish Out of Woter, 32. 

55 Cell, English Enterprise, ch. 7. 

56 Matthews. Collection and Comrnentary, 13 1. 

57 The bye boat keepers were neither settlers nor members of the traditional West 
Country fishing ship crews. They and their servants lived in the West of England but left 
their boats and equipment "by" during the winters in Newfoundland. They took passage on 
the West Country ships, fished in the summer and renirned home in the winter. To the 
West Country ship owners, they were cornpetition. Ibid., 129. 



season using a lack of success as their excuse for retuming home.'8 The Crown's further 

attempts to revise the charter to prevent people who were not members of fishing crews 

from travelling to Newfoundland also failed and the prohibitory clauses were repealed. 

The recognized failure of the concept of developing Newfoundland by private 

charter led to the Western Charter becorning the territorial fishing law for the i~land.'~ The 

Cornmittee for Trade and Pianiations decidrd that the island's oniy value was its migratory 

fishery6* As in Kirke's charter earlier in the century , clause three of the Western Charter 

of 167 1 forbade settlement of any land within six miles of the shore. The method of 

enforcing law was put into a full-fledged fishing admiral system in which three adrnirals, 

Admiral, Vice-Admiral and Rear-Admiral had definite jurisdictions. Fines could be levied 

on offenders. The Charter also fonnally announced the value of Newfoundland as a 

nursery for British ~ e a m e n . ~ ~  Matthews has argued that while the Charter reflected the 

uiumph of the West Country influence, it also signalled a growing determination on the 

part of the English government to develop definite policies towards ~ewfoundland .~~  The 

govemment, Cor example, specified the area of Newfoundland which it claimed, the area 

between Cape Race and Bonavista. A clause banned settiement near the Coast and restricted 

58 Ibid., 142. 

59 Ibid., 7. 

60 Matthews. "A History of the West of England Newfoundland Fishery", 206 and 

61 Manhews, Collection and Commentary, 152 - 157. 

62 Ibid., 150. 



the transportation of men to and frorn the island. A Minute appended to the Charter 

encouraged inhabitants to go to the West 1ndied3 

Another Westem Charter issued in January 1675 ignored the Charter of 167 1 and 

referred only to the charters of 1634 and 166 1. The new Westem Charter continued to 

discounge settlement as much as possible.64 When convoy commanders refused to enforcr 

its provisions, the fishing admirais took Ihe law inio iheir own hands and tricd to remove 

settlers from coastal areas. The result was a petition frorn settlers arguing the benefits of 

settiernent Many were convinced that without settlement, the fishery would be taken over 

by the French. Furthemore, settlers were there because of the earlier encouragement of 

royal patents. The result was the issuing of the Order of 1677 which marked a tuming point 

in govemment policy and an end to attempts to abolish ~ettlernent.~' Clauses ending the 

~ansponation of people to Newfoundland were suspended. The system of allocating 

fishing rooms was lelt to a first-corne, first-served basis, an unsatisfactory condition for it 

meant that those who were there first had access to the best fishing grounds. Fearing the 

consequences of future war and the subsequent lack of law and order, settlers petitioned for 

a govemor. The Cornmittee for Trade and Plantations agreed but the government did not 

comply. A decision was made to send a Govemor in 1689 but, again, was not carried 

out? UntiI 1699 the inhabitants who remained in Newfoundland did so without the 

63 Ibid., 150, 16 1. 

64 Ibid., 171, 180. 

65 A copy of "An Order restraining the Enforcement of Certain Clauses in the 
Westem Charter". is found in Matthews, Collection md Commentary, 193. 

66 Ibid., 194. 



benefit of formal laws or govemment In Matthews' words, 

While other colonies developed under either private charters or direct Crown rule, 
Newfoundland became unique as the only part of the Empire which had no 
govemment at all.67 

n i e  migratory Fishery declined alter 1625 because of wars with France and Spain, 

piracy. civil war, the Anglo-Dutch wars and a decline in the attention given to the Royal 

FJavy? After the 1650s, a naval convoy was sent annually to Newfoundland to protect the 

fishing tleet England and France went to war between 1689 and 1698. By 1697, most of 

the dwellings constructed by the English in Newfoundland had been desuoyed. The 

obvious need for greater protection encouraged the English govemment to act. In 1697 a 

military ganison was established in St. John's and fortifications built around the harbour 

and two years later the King William's Act marked an important step in property rights on 

the island. 

The beginning of statutory regulation 

On May 4, 1699. King Wüliam's which was designed to regulate vade and 

fisheries at Newfoundland, was given royal assent in England. The Act incorporated many 

of the clauses of Guy's laws and those of the western charters, as well as adding new 

ones. The provisions of the Act indicate that it was not the intention of the English 

Parliament to settle Newfoundland, but rather to reserve it without cultivation for the use of 

67 Ibid., 3. 

68 Ryan, ''Newfoundland: Fishery to Canadian Province", 13. Wars include: the 
English Civil War: 1642 - 1649; King Wiliiarn's Wax 1689 - 1698; Queen Anne's War: 
1701 - 1713; War of Spanish Succession: 1702 - 1713. 



the fishery c h e d  on by English fihermen. Ships rooms, stages and beaches were to 

continue to be used on a first-corne, First-served basis. 

Private land was distinguished from public land which was designated for the use 

of visiting fishing ships. Those inhabitants who had built fishing rooms before 1685 were 

not to be interfered with. Secondly, those who had built fishing rooms since 1685 on the 

Coast in places which fishing ships had not been using couid "peaceably and quietiy enjoy 

the same without any disturbance from any person ~ h a t e v e r " ? ~  Thirdly , inhabitants who 

had built fishing rooms since 1685 in places frequented by migratory ships at any time 

between 1685 and 1699 were to remove thern.'l Any fishing ship room in a harbour left 

vacant in any given year couid be used temporarily by an inhabitant for that summer but he 

had to wait a reasonable length of time before setting up his operation and he would have to 

acquire the consent of a fishing admiral. 

For resident planters the Act ensured more certainty of possession of land. They 

made their îïsh on rooms ihat they clairned for their own "usew?* "King William's Act" in 

a limited way recognized a property right. and more imponantly, security of tenure, in 

Newfoundland. More than 125 years later, the Act was stili being interpreted by judges in 

court cases penaining to property held in Newfoundland. For example, in 1828, Chief 

Justice Forbes in the case of R.v. Kough made the point: 

The statute of William does not define the quantity or quality of estates; but it fully 
recognizes the right of quiet possession, which supposes property of some 

70 Ibid., S. 7. 

71 Ibid., S. 5. 

72 "Use" refers to the employment, enjoyment and long-terni possession of 
property. Bollentine 's Law Dictionary, (3rd ed.): 1325. 



By 1699 the English govemment realized that its concems about the growth of 

settlement could not be resolved because settlement could not be controlled without a 

govemment presence. Yet, the presence of govemment would only lead to a further 

infrastmcture that would make settlement more attractive. For example, when the French 

withdrew from Placentia in 1713, planters could not be prevented from occupying the 

newly vacated fishing rooms because the ship fishery had not k e n  used in Placentia since 

1685.'' The expansion of settiement into al1 the harbours dong the Coast continued to be 

related to developments in the migratory fishery. rather than to the extension of 

colonization. The migratory fishery had b e n  environmentally destructive. Each spring, 

trees were cut for building purposes and other uees were "rinded" to acquire sheets of rind 

or bark for roof covenngs and coverings for fish tlakes. in the auturnn the stages, flakes 

and shacks were tom apart as fishermen took the best of the dry timber back to their home 

Building new structures every spring becarne increasingly difficult as crews were 

forced farther inland for timber and ruids. After 17 13 migratory fishermen developed a 

73 R.v. Kough, (1819), 1 Nfld. L.R. 172. Prowse, writing in the late nineteenth 
century, denounced King William's Act and attributed its passage to bribery and corruption 
with the English govemment He felt that the only reasonable clause in the Act was the 
seventh. Prowse claimed that the stanite was sirnply "declaratory and directory" as it did 
not contain any penalties nor did it award any jurisdiction to authorities acting under i t  
Prowse, History of Newfoundland, 225. Matthews later argued that the limited recognition 
of the right to pnvate propeny was given by the Act only as was necessary to ensure 
continued English possession of the island. Matthews, Collection and Commentary, 176. 

7, Matthews, "A History of the West of England Newfoundland Fishery", 323. 

75 Archibald Buchanan, "Concerning Landed Property in Newfoundland", (1786). 
MF 0 12, Centre for Newfoundland Studies Archives, Memonal University. [A photocopy 
of the original in the British iibrary, manuscript, additional 38347 F.373 et seq.] 



bank fïhery to cornplement the traditional fishery and the bye boat fishery. Resident 

planters began to diversify from the sali cod fishery to subsistence farming near St. John's 

and throughout Conception Bay. They also engaged in sealing and the salmon f ~ h i n ~ ? ~  

By 17 16, a thin line of settlement stretched from Placentia Bay in the south to Bonavista in 

the north, with a total population of 3 , ~ 9 5 ? ~  

The gradua1 growth of settlement in the eighteenth century created a need for a more 

struciured system of justice. In 1729, after many cornplaints from planters, fishing 

captains. and convoy commanders about the destruction of property, drunkenness and 

general lawlessness during the winter, the convoy commander's position was upgraded to 

that of naval govemor.78 Captain Henry Osbome, commander of the summer naval fleet. 

appointed sixteen justices of the peace and thirteen constables to a number of populated 

centres. Osborne's commission authorized him to perform civil functions, divide the island 

into districts and to erect prisons and  stock^.'^ Osbome was wamed that neither he nor his 

justices were to do anything contrary to King William's Act nor to interfere in any way 

with the privileges of the Admiral as defined by that ACL~' Therefore, justices of the peace 

76 Ryan. "Fishery to Canadian Province", 16. 

77 Encyclopedia of Newfowidland and Labrador, "Census", 393. 

78 Matthews, "A History of the West of England Newfoundland Fishexy", 358. 

79 Ralph Greenlee Lounsbury, The British Fishery at Newfoundland, 1634 - 1763. 
(Archon Books, 1969): 275. 

80 Lord Vere Beauclerk acted as commodore of the convoy and adrninistered the 
fihery regulations of King William's Act Ibid., 276. 



had to contend with the power and influence of the fishing admirals?' In 17 10 the fust 

permanent Court of Vice Admiralty was created to adjudicate cases of prize and to resolve 

commercial disputes arising from maritime trade.82 In 1750 the govemor was given a 

commission to establish a Court of Oyer and Terminer, and a Customs House was built in 

1 7 6 3 . ~ ~  Local authorities received regular instructions to rid the communities of individuals 

who were idle or disorderly. Proof of misconduct was sufficient to send them back to their 

native country. Such was the fate of a widow, Mary Bond, found guilty of disorderly 

conduct in Fogo in 177 1, and sent back to England in cornpliance with the instructions of 

Govemor John ~ ~ r o n . ~ ~  

The settiement of Newfoundland was aided by the Seven Yean' War which broke 

out in 1756. Bye boat keepers sought to avoid the dangerous tram-Ailantic joumey by 

settling on the fishing r o o r n ~ . ~ ~  Thus the resident population grew, helped by the 

81 E.M. Archibald, Digest of the Laws of hcewfoundlnnd. (St. John's: H .  Winton, 
1847): 44. 

8: The earliest attempt to erect a Court of Vice Adrniralty outside England was in 
Newfoundland. in 1615 Sir Richard Whitbourne was sent out with a commission as vice 
admiral by the High Court of Admiraity in England to establish a court for the sole purpose 
of settling disputes among local fishermen. The Court failed when the Privy Council issued 
an order prohibiting the Court of Vice Admiralty from interferhg in the tïsheries. David R. 
Owen; Michael C. Tolley, Courts of Admiralty in Colonial Arnerica: The Maryland 
Experience, 1634 - 1776. (Durham, N.C.: Carolina Academic Press, 1995): 26. 

83 Archibaid, Digest of the Laws. 44. 

04 PANL, GN 2/1/Ay Colonial Secretary's Office, Outgoing Correspondence. v. 5 
and 6, box 2, Governor Byron to fishing admirals in Fogo, August 28, 1771. 

8s Matthews, "A History of the West of England Newfoundland Fishery", 388. 



introduction of the potato. In 1763, the population reached 13,112 including 4,226 

children. Even with a post-war decline, the population never again feli below 11,000 and 

totalled 16,835 in 1790.~~ By this time, inhabitants enjoyed more security of life and 

property. 

The outbreak of the American Revoluuon coincided with the passage of Paliiser's 

AC?' in 1775. It was Bntain's last attempt to discourage and resuict settlement on the 

island. The Act permitted seasonal use of land that was not being used in the fishery but, in 

conrrast to King William's Act, it did not specifically provide for quiet possession.88 The 

war had a significant impact on developments in Newfoundland. A uade embargo imposed 

by Ihe Thirteen Colonies cut off Newfoundland's supplies including flour. livestock. 

vegrtables, molasses and mm. Britain established other sources for New foundland 

including Quebec and the British Caribbean. One result was the growth of a local 

mercantile community around the Cuibbean irade!' Shipowners in St. John's sent 

cargoes of inferior fish to the British Caribbean for molasses, sugar and mm. Since ships 

could no longer be purchased from the Arnencan colonies. a local ship building industry 

grew up. A further result was the westward extension of the French Shore boundary in 

1783, from Cape St. John to Cape Ray. Alter the war ended in 1783, the British 

86Encyclopedia of Newfoundland and Labrador, "Census". 393. 

87 (1775) 15 Geo. III, c. 3 1: An Act for the Encouragement of the fisheries carried 
on from Great Britain, Ireland, and the British dominions in Europe, and for securing the 
rentrn of the fisherrnen, sailors, and others employed in the saidfisheries ro the ports 
thereof; at the end of the fishing searon. ("Palliser's Act"). 

88 Ibid., s.2. 

89 Matthews, "A History of the West of England Newfoundland Fishery", 466. 



governent allowed the independent United States to supply Newfoundland under certain 

resuic tiens?' 

By the late eighteenth century, most of the population could receive "quiet and 

peaceable possession'' of property by petitioning the govemor. Possession was granted as 

long as fences were kept up and the property was occupied and properly maintained. In 

1759, Govcrnor Richard Edwards awarded property in Greenspond, Bonavista Bay, to 

William Keen of Teignmouth, Devon, because he had "cleared the land so diligently." It 

was the tirst time rhis panicular piece of land had becn owned by anyone. It was granted to 

encourage inhabitants to "improve H i s  Majesty' plantation" and to encourage "the uade and 

fishery of Newfoundland." The property was declared the "sole right" of William Keen. 

thereby m a h g  it inheritable property?l Govemors' granu in the eighteenth century 

included the provision, "to hein and assigns forever". For example, Mrs. Elizabeth 

Gobbett's gram of a plantation in Ferryland by Govemor Francis Drake in 1750 included 

this provision?2 

Owners were assured possession without interference from others as long as they 

agreed to carry out the fishery according to the provisions of King William's Act. This 

condition was paramount and the importance of enforcing the "Fishing Act?', as it was often 

referred to, was repeated regularly in the Govemor's commissions. Despite the gradua1 

90 Matthews, Lectures, 1 19. 

91 PANL, GN 2/1/A, Colonial Secretary's Office, Outgoing Correspondence, v. 1 - 
4, 1749 - 1779, October 6, 1759. 

92 PANL, GN 2/ UA, Colonial Secretary's Office, Outgoing Correspondence. v. 1 - 
4, 1749 - 1779, A U ~ U S ~  31, 1750. 



evolution of the legal system and administration on the island throughout the eighteenth 

century, al1 land, which had been turned to use, could be categonzed as either a public 

ships-room or private property. In most harbours, given the few people and the availability 

of space, encroachments rarely occurred. The only exception was St. John's, where too 

few ships rooms led to many disputes and discord among some of the residenüg3 

By the ciosing years of the eighieenth century, a sufficient amount of what had been 

considered public property had been taken over by individuals for private use. Property that 

had been granted for possession was considered to be owned by those who cleared it, lived 

on it and used it to carry on the fishery and subsistence farrning. The situation drew the 

attention of authonties. In 1786, Archibald Buchanan wrote a report on landed propeny in 

Newfoundland which provides valuable insight into the position of local authonties on the 

issue of propeny on the island. Buchanan was an officer of the Royal Navy in St. John's 

who reported annually to London. In 1787, Buchanan's authonty was extended to the 

whole of Newfoundland. He was appointed a judge of the Court of Oyer and Terminer in 

1788 and a judge of the Coun of Comrnon Pleas in 1789 as weU as Justice of the Peace in 

St. iohn's." Buchanan was among several magistrates who cded for improvements in the 

administration of justice on the island. In his report on property. he identified four ways in 

93 Ibid. For further discussion on fishing rooms in St. John's, see Sean Cadigan, 
"The Role of the Fishing Ships' Rooms Conuoversy in the Rise of a Local Bourgeoisie: 
St. John's, Newfoundland, 1775 - 18 12", (St. John's: Unpublished paper, Memorial 
University, 1992). 

94 Archibald Buchanan's report on landed property does not contain any ceferences, 
reasons why he wrote this report or evidence to suggest how he arrived at his conclusions. 
1 am grateful for the biographical information on Buchanan which has been researched by 
Ben Riggs, Archivist with the Centre for Newfoundland Studies Archives, Memorial 
University. 



which public property had gradually become private propertyg5 First, as we have seen, 

governors had granted the right to individuals to build houses upon ships-rooms. as long 

as such buildings did not interfere with the fïshery. Secondly, small areas of the ships- 

rooms had been converted into gardens. The man who owned the house and garden wouid 

continue to Live there, and after some t h e  of quiet and peaceable possession. he claimed 

ownership of the property. In this way, possessory ciaims became the basis of a substantial 

nurnber of land titles in ~ewfound land?~  A third way in which public land became private 

occurred when proprietors of ground contiguous to ships-rooms extended their property 

beyond its limits in the process of building or repairing flakes. FounNy, the space between 

the tlakes and the water's edge was claimed as property because the ground had never been 

occupied by the tïshery. 

Buchanan felt that encroachments on ships-rooms were useless and hurtful to the 

fishery . Since the passage of King William's Act in 1699, encroachrnents and disputes 

over property had increased significantly as the population on the island grew. He found 

this breach of law inexcusable but blarned the Act itself which, while not expressly 

dlowing these encroachments, certainly opened the door to Therefore, he 

recommended that under certain regulations and restxictions, such m a s  should be 

converted into private property so that those who owned them wouid be obliged to employ 

them in the business of the fishery. Did those who received property by quiet possession 

- - . -  . - 

95 Buchanan, "Conceming Landed Property", 4 - 5. 

96 McEwen. "Newfoundland Law of Real Property", 21. 

97 Buchanan, "Concerning Landed Property", 5. 



have the nght to pass it on to their rightful heirs? Accordmg to Buchanan, the property, 

once established and marked, could be conveyed to heirs, devised by will or disposed of 

by sale, let to tenants or judged to creditors as payments of debts, but in al1 cases, engaged 

in the fishery. 

To support his daim that fishing rooms were indeed pnvate property, Buchanan 

pointed to the intention of "King William's Act" of 1699. According to his interpretation of 

the Act's provisions, fishing roorns which had been used by crews of fishing ships "before 

the year 1685 were reserved as comrnon property belonging, without distinction, to the 

fishermen who anived each year from England". Those areas which had not been used by 

fishing ships but had been cleared by individuals after that time, were to be considered as 

the "certain and indisputable property of those who cleared them". 98 According to 

Buchanan, there was no question that these fishing rooms could be passed from one 

generation to the next in his view. heirs always succeeded to the "fishing estates" of their 

parents. Such estates were frequently sold and the legality of transferring them from one 

person to another had not been questioned. In disputes over property, the opinions of 

Iawyers and decisions of the courts of England, Buchanan pointed out, had rested on the 

beiief that fishing rooms were subject to the same mies of law as real property in England. 

As contemporary govemors assumed, so Buchanan argued that King William's Act 

granted the right to inheritable fishing rooms. Individuals who were supposed to be 

encouraged by the Act would never have engaged in the fshery had they understood that 

their fshing rooms were for their lifetimes only. According to Buchanan, they would not 

have built on the property if they were not confident that their famiiies wodd enjoy the 

9s Ibid., 2. 



benefiü of their improvements?9 

Buchanan was especiaily cntical of the fishing admiral system which he called a 

"whimsical institution". He found the admirais unqualified, and ignorant of the nature of 

the fishery and the customs of the island. His report boldly asked: "What confidence can be 

placed in the judgement of an illiterate master of a fishing vessel?" '00 Buchanan felt that 

statutes such as King William's Act which bestowed benefiü and privileges ought to be 

interpreted liberally. While there were no lawyers in Newfoundland at the time and the 

solemnities and f o m s  usually observed in England in the conveyance of real property were 

not observed, he did not doubt that private fishing rooms, lands with private dwellings and 

orhcr buildings were to be considered real property. He praised local justices of the peace 

aithough he acknowledged their limited qualifications. At the sarne time, he hoped that 

practitioners of the law would "nevcr be suffered to make their appcarance" on the 

island. 'O1 

The Judicature Acts 

Fmm 1750 to 179 1 criminal matters were administered by local magistrates and the 

Court of Oyer and Terminer, and civil matters, concurrently by the Govemor and his 

surrogates, the Courts of Sessions and the Court of ~ i c e - ~ d m i r a l t ~ . ' ~ ~  As the migratory 

* Buchanan was primarily concemed with the right of members of the f'ily to 
inhent the fishing roorns. He did not refer to the practice of prirnogeniture. 

la Buchanan, "Conceming Landed Ropeny". 7. 

101 Ibid.? 8. 

102 Archibaid, Digest of lnws. 44. 



fishery declined and the fishery becarne increasingly Newfoundland-based, the jurisdiction 

of these courts was chailenged. In 1787, a court case brought the administration of law in 

Newfoundland to the attention of British authorities. When Richard ~u tch in~s , ' "  a 

merchant from Devonshire, appealed a d i n g  on a local commercial dispute to a judge of 

Quarter Sessions in Devonshire, the judge decided that the surroogate in Newfoundland had 

no kga l  authonty [O hear the case. Despite an increasing demand for lcgal dccisions, 

surrogates refused to hear civil cases on the ba i s  of the uncertainty of the legality of their 

j~d~ernents.'~' Between 1788 and 1791 over 1200 writs for debt collection were 

issued. ' O 5  

As a result, John Reeves, legal adviser to the Board of Trade, was sent to 

Newfoundland to report back to the British government on the state of the legal system on 

the island.lM His recommendations were incorponted in imperial statutes to provide Cor a 

legal infrastructure that could more effectively enforce a local jurisdiction to senle disputes. 

In 1791 a bill was presented to the British House of Commons under the direction of the 

Lords of the Cornmittee for the Plantations which passed into law an Act designating a 

103 Keith Matthews, "Richard Hutchings", DCB, V, 443 - 444. 

lw English, "From Fishing Schooner to Colony", 74. 

l@ John Reeves was appointed Chief Judge of the Court of Civil Jurisdiction in 
179 1 and became the first Chief Justice of the Supreme Court of Newfoundland in 1792. 
His book, History of the Government of the Island of Newfoundland, was published in 
1793. Peter New, "John Reeves", DCB, VI, 636 - 637. 



"Coun of Civil ~u r i sd ic t ion" .~~~  While the Judicature Act formaily established English 

courts and law. there remains littie doubt that English law had been in effect on the island 

since the earliest days of the migratory fishery. The question, as in other English common- 

law jurisdictions, was how much of that English law had been applied and could continue 

to be applied to local circumstances. 

This frst Judicature Act constitukd a court wirh the power ''IO hear and detetmine 

al1 pleas of debt. account, contracts respecting personal propeny, and dl trespass 

committed against the person or goods and chattels."lo8 The court was presided over by 

Chief Justice Reeves, appointed by the Crown. and two assessors appointed by the 

Governor. It sat during the fishing season of 179 1. and was to continue for one year. 

The Judicature Act of 1792 created a Supreme Coun of Judicature and added a 

criminal jurisdiction. A court of record presided over by the Chief Justice, was 

... to hold plea of al1 crimes and misdemeanours committed within the island of 
Newfoundland ... and also wirh full power and authonty to hold plea, as hereinafter 
mentioned, of al1 suits and cornplaints of a civil nature, according to the law of 
England, as far as Lhe same can be applied.109 

The quaMication that matters were to he decided in accordance with English law "as far as 

same can be applied" recognized the importance of local realities, custom and usage. 

For the purpose of administering civil justice in the outiying regions of the island, 

197 For a sumrnary of the Judicature Acu of 179 1, 1792,1809. 1824 and the Royal 
Charter, see Newfoundland Law Reform Commission, A Histoty of the Newfoundland 
Judicature Act, 1791 - 1984. (St. John's, 1989). 

108 (179 1) 3 1 Geo. IIï c. 29: An Act for Esrablishing a Court of Civil Jurisdicrion 
in the Island of Newfoundland for a limited tirne. 

la (1792) 32 Geo. III, c. 46, S. 1. The Court of Vice-Adrniralty was given 
jurisdiction to hold plea of maritime causes and causes of revenue. (1792) 32 Geo. III, c. 
46, S. 12. 



the Act of 1792 made use of the earlier practice of " ~ u r r o g a t i n ~ " . ~ ~ ~  The Govemor of the 

island, with the advice of the Chief Justice, could institute Sumgate Courts of civil and 

crirninai jurisdiction where needed. The Act was annually renewed until 1809 when the 

resident population was sufficient to make permanent a Court of Cnminal and Civil 

Judicature. ' l 1  

With the passage of the Judicature Act of 1792, the Supreme Court administered 

both common law and equity. For example. the statute granted the power and aulhority to 

grant administration of the effects of intestates and the probate of wills: 

That the said chief justice, or any person or persons appointed by him for that 
purpose, under his hand and seal, shall have power to gant administration of the 
effects of intestates. and the probate of wilis; and that the effects of deceased 
persons shall not be administered within the island of Newfoundland, or on the 
islands and seas aforesaid; or on the banks of Newfoundland, unless administration 
thereof, or probate of wills respecting the same, shall have been duly granted by 
such authority as aforesaid.112 

The Judicature Act of 1792 offered the full extent of English law but allowed the courts to 

decide what laws were locally appropriate. In Archibald's view, jurisdiction rneant "the 

power or authority to minister and execute the law, without reference, in particular, to what 

law shall be ad~ninistered."'~~ In essence, the jurisdiction to apply the laws of England to 

110 Ibid., S. 2. 

111 (1 809) 49 Geo. III, c. 27: An Act for establishing Courts of Judicature in the 
Island of Newfoundland and the island adjacent; and for re-annexing part of the coast of 
iubrador and the Islands Iying on the said coast tu the govemrnent of Newfoundland. 

112 (1792) 32 Geo. m, c .  46, S. 10. 

113 Archibald, Digest of Luws, 37. 



local circumstances, not the actual laws, was being extended to ~ewfoundland.~ '~  

With a larger permanent population on the island by the begiming of the nineteenth 

century, residents required the secunty of title to property.'15 In 1803 Govemor Gambier 

granted leases to twenty portions of land for agriculture in the vicinity of St. ~ o h n ' s . " ~  His 

successor, Governor Gower, extended the practice of leasing land for growing vegetables 

and for building lou dong a road 200 yards from the high water mark on Ihe norh side of 

the harbour in St. ~ohn 's . '~ '  The British govemment had insuucted Gower "not to allow 

any possession as private property to be taken of, or any nght of propeny whatever 

acknowiedged in. any land whatever. even beyond that distance" of 200 yards.1 l8 Gower 

responded that there was not a single harbour on the island in which lands were not held 

114 English, "The Official Mind and Popular Protest in a Revolutionary Era", 300. 

115 English, "Frorn Fishing Schooner to Colony", 82. By the Napoleonic era. 
NeMoundland had a substantiai resident tishery and trade and by the end of the wars in 
18 15. a population of 40,568. Ryan, "Fishery io Colony", 130.- 

116 Govemor Gambier argued that making land available in St. John's would be a 
"very useful measure" since the British fishery by this time had blended with the resident 
fishery. C.O. 194143, f. 175. 

117 Gower required the owners of the building lots to keep the road open across 
their property and to buiid their houses facing the harbour. C.O. 194144, ff. 38 - 39. The 
area referred to by Gower is c m n t l y  Duckworth Street. 

118 The govemment did not approve of residents taking possession of land and 
claiming it as their own pnvate property through "pretended gram or permissions given by 
former Governors". C.O. 194 45/69. 



contrary to that He recommended that the resuictions on property rights 

should be rescinded or at least changed to accommodate cu~torn.'*~ The legislative 

initiative began in 18 1 1 with an irnpenai statute that marked the end of the provisions of 

"King William's Act" which reserved the island exclusively for the fshery. 12' 

Recognizing that some ships rooms at the western end of St. John's harbour were not 

being used for the fishery, the statute granted private title to propeny in St. John's which. 

according to Prowse, was in the form of leases.lt2 A registry of deeds was established by 

statute in 1824. lt3 The colonial legislature followed with its own act in 1 8 3 7 . ' ~ ~  

119 Gower stated that ii had always been the practice of the courts of law to 
acknowledge property by possession as if the parties had an "indefeasible title." C.O. 
194/45, t: 78. Seé aiso C.O. 194/45, ff. 75 - 78,256 - 257. 

120 As far as Gower was concerned. King William's Act had given residents the 
right to own property. C.O. 194/45. ff. 69 - 70, 253 - 255. Gower's recommendations 
were rejected and his successors, Govemor John Holloway (1807 - 18 10) and Governor 
John Thomas Duckwonh (18 10 - 18 12) discontinued the practice of leasing land for 
farming and rejected applications for building and repauing houses. Yet by 18 13, the 
number of "private houses" was 4,444. Patrick OtFlaheny, 'The Seeds of Reform: 
Newfoundland, 1800 - 18 18", Journal of Canadian Studies, 23,3  (fall, 1988): 45. 

121 (18 1 1) 5 1 Geo. III, c. 45: An Act for raking away the public use of certain ships 
rooms in the to wn of St. John's, in the Island of Newfoundland; and for instituting 
Surrogate Courts on the Coast of Labrador, and in certain islunh adjacent thereto. 

12: Prowse noted that these were thirty-year leases which was likely a customary 
practice since the stanite did not include such a provision. Prowse, History of 
Newfoundland , 386. 

123 (1824) 5 Geo. IV, C. 67: An Act for the Berter Administration of Justice in 
Newfoundland, and for other purposes. 

124 ( 18 37) 1 Vict. c. 5 (Nad.): An Act tu repeal pan of an Act in the Purliament of 
Great Britain in the Fifth year of the reign of his Majesty King George, the Fourth, entitled, 
'Xn Act for the Better Administration of Justice in Newfomdland, and for other 



The question of ownership of private property became a matter for the courts in 

November, 1818. Thomas Row was taken to court when he built a fence near the water on 

the south side of St. John's h a r b 0 ~ r . l ~ ~  He clairned the enclosed land was his private 

property but the Crown contended that it was a public cove, a landing place that had been 

used as such for some time. In his decision, Chief Justice ~ o r b e s l * ~  admitted he was not 

anxious to enter into a discussion on the nature of real property in Newfoundland, an issue, 

he argued, that had been carefully avoided by his predecessors. Nevertheless, he singled 

out King William's Act of 1699 as having authorized persons to establish themselves on 

m y  part of the shore which had not been used by fishing ships. 

The defendant, Thomas Row, based his arguments on tk sarne statute. In 1768 an 

individual simply referred to as a "predecessor" to the defendant h;id erected a fishing room 

in that same place and had received written permission from the Govemor to build as near 

as twenty feet from the naval yard. A document the following year c o n f i c d  the 

defendant's right to cany on the Ilshery from this spot. Forbes decided that these 

documents were not to be considered royal grants; nevenheless, they did show the 

intention of the Governor at the tirne to allow the defendant to have possession of the 

property. The defendant had erected a "summer rlake" over the disputed ground 

occasionally over a penod of 29 years, the last being built in 18 11. This was enough, the 

- - -- -- 

purposes, " and to make further provisions for the Registration of Deeds in this Colony. 

1s R. W. Thomas Row, November 1818, 1 Nfld. L.R., 126 (Supreme Court). 

126 Sir Francis Forbes (1784 - 1841) served as Chief Justice of the Supreme Court 
of Newfoundland from 18 16 to 1822 and had a particular interest in adapting English law 
to the local circumstances in Newfoundland. Patrick O'Raheny, "Sir Francis Forbes," 
DCB, VIi, 301 . For a complete biography of Forbes, see C. H. C m y ,  Sir Francis 
Forbes. (Sydney: Angus and Robertson, 1968). 



defendant argued, to support his claim to long and peaceable possession. 

The Crown did not agree, stating that in 1804 a survey taken of fishing rooms in 

St John's harbour showed this area to be an open cove, offering evidence of an anchor 

from a sinking merchant ship which had been placed on the ground in 18 12 in an attempt to 

salvage the ship. 

Forbes found for the defendant The two arguments put forward by the 

representative of the Crown were not sufficient to prove it was public ground. First, the 

statute which had given title required no registration to rnake it valid. "Possession 

peaceably acquired and used in Ihe fishery are the best title-deeds which can be produced in 

Newfoundland." Secondly, the anchor had been laid there to help a distressed ship not to 

mark a boundary of property. Therefore, the defendant was permitted to claim the 

protection of King William's Act to "peaceably and quietly" enjoy the property without 

disturbance. 

In August 1819, Chief Justice Forbes mled on the case of R.v. ~oic~h''' which 

involved the defendant's c l a h  via adverse possession128 of pmperty adjacent to Fon 

William in St. John's. Forbes mled in favour of the defendant's daim thereby, in effect. 

recogniùng the "right of quiet possession" of property, and the statute passed in 181 1 '" 
confirming the right of private property. The statute designated certain fishing rooms in St. 

John's to be private property "in like manner as any other portions of land in 
- -  - 

127 R.v. Kough, (1819), 1 Nfld. L.R. 172. 

128 Adverse possession: A method of acquisition of title io real property by 
possession for a statutory period under certain conditions. Biack's Law Dictionary, 5th ed. 
(1979): 49. 

129 (181 1) 51 Geo. III, c. 45. 



Newfoundland may be ..." 
Forbes' concern over the law of property and its application to circurnstances in 

Newfoundland is expressed quite drarnaticaily in his ruling on the case. He stated, 

Of d l  evils in society uncertainty in the law is amongst the greatest. and 
there cannot be any uncertainty more distressing than that of the nght by 
which a man holds his habitation. 130 

The uncenainty to which the Chef Justice referred was caused by the designation 

of Newfoundland histoncally as a fishing grounds. As a result, he held that, 

The nght to the soil rests in the King, as the Sovereign of the State, by 
whose means the possession is supposed to have been acquired and is, in 
fact, maintained. In a i i  the other plantations this nght is preserved to the 
Crown, and in virtue thereof, royal gram and other dienations are made; 
but in this Island, it has k e n  conveyed away to the exclusive uses of the 
tishery. It is this circumstance which has created the peculiarity in the tenure 
of the soil of Newfoundland, and caused all the difficulty in the discussions 
about property.131 

Once again, King William's Act w u  cited in the court's ruiing. Forbes described the Act 

the great title of al1 the valuable fishing establishments in this island, and 
which creates a facility of a c q u i ~ g  and transferring property in 
Newfoundland altogether unknown to any other portion of the King's 
dominions. 132 

The strength of Forbes' convictions was demonstrated a short Ume later in a letter 

which he wrote to Govemor Sir Charles Hamilton. The letter, written in 182 1, simply 

stated, "It is too late to dispute the general right of private property in the soil of this 

R. v. Koiigh, (1819), 1 Nfld. L.R., 174. 

131 Ibid. 

132 Ibid. 



A third Judicature  AC^'^^ passed on June 17, 1824 came into effeci in January of 

1826. The Act signalled changes in the system of courts and d e s  of practice. It instituted 

a Coun with wide-ranging jurisdiction as exercised by the various courts of ~ n ~ 1 a n d . l ~ '  

Building on its predecessor. the Act and its accompanyng Royal Charter instituted a 

"Superior Coun of Judicature" having as a Supreme Court, 

ail civil and criminal jurisdiction whatever in Newfoundland, and in al1 lands, 
islands and territories dependent upon the Govemment thereof, as fully and arnply, 
to al1 intents and purposes, as His Majesty's Courts of King's Bench, Common 
Pleas, Exchequer and High Corn of Chancery, in that part of Great Britain cded  
England have, or any of them hath; and the said Supreme Court shaU also be a 
Court of Oyer and Terminer thereol: and shaii also have jwisdiction in all cases of 
crimes and misdemeanours committed on the banks of Newfoundland or any of the 
seas or islands to which ships or vessels repair from Newfoundland for carrying on 
the fishery. 

The broad jurisdiction pmvided the Supreme Coun with the English laws to be applied as 

local circumstances dictated. 

The Supreme Coun consisted of a Chief Justice and two assistant judges. It had 

exclusive jurisdiction to resolve disputes over "titie to any lands, tenements, nght of 

133 Pauick O'Flaheny, "Sir Francis Forbes," DCB, VII, 301 - 304. Hamilton, a 
naval officer who was appointed Govemor in 1818, often disagreed with Forbes' legal 
decisions. Philip Buckner, "Charles Hamilton", DCB, VII, 376 - 377. 

lu(1824) 5 Geo. IV, c. 67. This Act was made perpetual by act of the British 
Parliament, (1832) 2 & 3 Wm. IV, c. 78. 

135 English, "From Fishing Schooner", 80. By section 4 of the Judicature Act of 
1824, the Suprerne Court shared jurisdiction with the Court of Vice Adrniralty in matters of 
uade and revenue. Section 4 also provided for appeals from the Supreme Coun to the High 
Court of Adrniralty in England. 



fishery, annual rent or other matter". 136 It had the power to administer the effects of 

intestates and the probate of wilis as in 1792. Where it became apparent that the effects of a 

deceased person might be neglected and made liable to waste b e c a w  the executor of any 

will refused or neglected to take out probate, or the next of kin was absent, the Court had 

the power to authorize the registrar, clerk of theCout or other appropnate person to 

dispose of hem as the Court directed.I3' 

Apart from the Supreme Court sitting in St. John's, the island was divided into 

three districts and Circuit Courts were instituted to replace the surrogate courts established 

in 1792. The three districts were: the Central Circuit Court, located in St. John's, the 

Nonhern Circuit Court, centred in Harbour Grace, and the Southern Circuit Coun, located 

at ~crr-yland. '~~ These Courts were courts of record with the same jurisdiction, power and 

authority as the Supreme Coun with the exception of matters pertaining to: treason, 

- -- -. - 

1% (1824) 5 Geo. IV, c.67, S. 19. 

137 Ibid., S. 5. A statute pertaining to probate of wills was passed by the colonial 
legislature in 1859 and a statute to arnend the law regarding wills was passed in 1864. 
(1859) 22 Vict c. 6 (Nfld.): An Act to amend the Practice and Mode of Procedure in 
Grmting Probates and Letters of Administration, and for other purposes. (1864) 27 Vict 
c. 13 (Nfld.): An Act for the Amendment of the Law with respect to Wills in this Island. 

138 (1824) 5 Geo. IV, c. 67, S. 7. 



misprision of t r e a ~ o n , ' ~ ~  felonies not within the benefit of clergy,la breach of acts 

respecting trade and revenue. These were solely in the jurisdiction of the Supreme Court of 

Newfoundland. Al1 crimes and misdemeanours were to be heard by judge and jury 

"according to the rules and course of the law of England, as far as the situation and 

circumstances of the ... colony will permit". The Judicature Act also provided for Courts of 

Session which would meet at times determined by the Governor. These courts were given 

jurisdiction over suits involving the payment of debts not exceeding forty shillings 

except the matter in dispute shall relate to the title to any lands or tenements, or to 
the t a h g  or demanding of any fee of office or annual rent and to award costs 
therein ...id1 

Arnong its other provisions, the Act calied for the registration of all 

deeds, wills and other assurances whereby any lands or tenements therein situate 
may be granted, conveyed, demised, mortgaged, charged or otherwise 
af fec ted.. . N 

Thc judges of the Supreme Coun wcre given complcte jurisdiction over the registration of 

139 Misprision of treason: Everyone who knows that any other person has 
committed high treason, and does not within a reasonable time give information thereof to a 
judge of assize, or a justice of the peace, is guilty of misprision of ueason. Snoud's 
ludicial Dictionary, (5th ed.) v. 3: 1609. 

140 The privilege of exemption from capital punishrnent known as "benefit of 
clergy" was historically allowed to clergymen only, but later to d l  who were connected to 
the church and stiil later to those who could read, whether clergy or Iayrnen. The privilege 
was claimed after an individual's conviction. Upon reading a psalm correctly, the 
individual was tumed over to the ecclesiastical courts to be tried by the bishop or a jury of 
12 clerks. This privilege operated to mitigate the extreme judgements of the criminal laws 
but was so abused that Parliament enacted certain crimes to be felonies "without benefit of 
clergy". It was abolished by the Criminal Law Act of 1827. Black's Law Dictionary, (5th 
ed.): 158. 

141 (1 824) 5 Geo. N, c. 67, S. 22. 



deeds. Eveq deed, conveyance and assurance pertaining to land and tenemenu was 

required to be registered and any deeds that had not been registered would be considered 

nul1 and void.'" The Judicature Act conlirmed the equitable jurisdiction of the Supreme 

Court by giving the court the power to administer the estates of intestates and a parens 

patriae power over infants and lunatics.'" 

The Royal Charter accompanied the Judicature Act in 1824 and gave the Supreme 

Coun and its circuit courts their juri~diction.'''~ The Supreme Court was given the power 

to grant probates of last wiils and testaments and to 

commit letters of administration, under the seal of the said Supreme Coun, of the 
goods, chattels, credits, and al1 other effects whatsoever of the persons aforesaid 
who shall die intestate, or who shail not have named an executor resident within the 
said colony ... 

The Royal Charter also bestowed colonial status on Newfoundland. The General Rules and 

Orders of the Supreme Coun of Newfoundland instituted a set of procedural guidelines for 

the court system. It also provided that niles pertaining to probate of wills and letters of 

administration would be passed to a new Probate ~ 0 ~ r t . l ' ~  

"The Wants of a Population so Peculiarly Situated": Applying English Law 

The year 1832 marked the beginning of representative govemment in 
- 

143 Ibid., S. 32. 

144 Ibid., S. 5 and S. 6. 

145 A copy of the Royal Charter for Establishing the Supreme and Circuit Courts of 
Newfoundland is found in R.A. Tucker, Select Cases of Newfoundland, 1817 - 1828. 
(Toronto: Carswell, 1979): 559 -574. 

146 General Rules and Orders of the Supreme Court of Newfoundland and General 
Rules and Orders of the Circuit Courts of Newfoundland follow the Royal Charier. The 
provision regarding the powers of the Supreme Court in probate is found in section vii. 
Ibid., 575 - 602. 



Newfoundland. According to Chief Justice Forbes in R. Yonge v. James Blaikie in 

1827147, the beginning of a local legislature also designated the end of the applicability of 

English domestic statutes in Newfoundland. 

It has falien within my experience to leam that the colonial courts date the 
disconhuance of English statute laws, not from the tirne of the colony being 
settled. but from the institution of a local legislature in the colony.la 

Forbes had been asked to resolve the question of whether English revenue laws were in 

force in Newfoundland. The court ruled that the law pertaining to justice's licences for the 

reiail of liquor had been received in Newfoundland but the law pertaining to excise licences 

was inapplicable to circumstances in Newfoundland. Thus, while settlers had carried with 

hem the English law and the courts had the jurisdiction to apply it, all English domestic 

statutes werc not necessarily received. As we shall see in Chapter 5. English law including 

the law of property and matrimonial property would apply in light of local circumstances 

and needs which were likely to change. 

For most of the penod of English contact, the Newfoundland fishery had been 

conducted under minimal formal govemment This unique position and the need for 

authorities to make adjustments accordingly is demonstrated in correspondence between the 

Govemor and the Colonial Secretary. In 1826, Colonial Secretary Lord Bathurst admitted 

147 Yonge v. Blaikie brought into question the jurisdiction of local justices to 
authorize licences for the sale of liquor and the penalties liable to those who sold liquor 
without a licence. The debate included two issues: the justice's licence, which had the intent 
of policing alehouses, and the excise licence which was a matter of public revenue. In his 
ruling, Forbes cited Reeves' History of the Government of Newfoundland in which Mr. 
Fane, legal advisor to the Board of Trade, argued that the laws of the parent country ceased 
to apply when a new country was settled and it was important, therefore, to determine 
when Newfoundland was considered a settlernent. The Mercantile Journal, St. John's, 
February, 1822. 

148 Yonge v. Blaikie (1822). 1 Nfld. L. R. 277 at 283. 



in correspondence to Governor Thomas John ~ o c h r a n e ' ~ ~  that the inhabitants of 

Newfoundland lived in conditions unparal1eled elsewhere. He cited the "singular 

occupation of the people, the deficiency of intemal communications, the ignorance m o n g  

the lower classes, and the absence of qualifed legal professionals" as the reasons why the 

introduction of new principles of law and judicial proceedings would be exceptionally 

difficult in Newfoundland. Therefore, he advised the judges to amend their niles and 

regulations whenever the changing state of society warranted it.150 This advice assigned 

considerable discretionary power to local judges, a point on which his successor as 

Colonial Secretary, Lord Goderich. concurred in a dispatch sent to Govemor Cochrane in 

1833 to be read ai the first session of the first colonial legislature on January 9, 1833. 

Goderich pointrd out that although those who settled in Newfoundland had carried with 

thcm "the Law of England as the only Code by which the rights and duties of the people in 

l hek  relation to each other, and in relation to the state. could be ascertained", the provisions 

of English law were not entirely applicable "to the wants of a population so peculiarly 

situated". lS1 He found no problem with the practice of the local judiciary assuming 

legislative functions and undertaking to detennine "not so much what the Law actuaiiy was, 

149 Sir Thomas Cochrane (1789 - 1872) was govemor of Newfoundland from 
1825 to 1834. Cochrane's nine-year commission saw the beginning of a colonial legislature 
although Cochrane argued the colony was not ready for it. In 1832 Cochrane was 
empowered to create a legislatue with an executive council of seven rnernbers and a fiteen 
member elected assembly. He was removed from office in 1834. Frederic F. Thompson, 
"Cochrane, Sir Thomas John", DCB, X, 178. 

C.O. 195/17, f. 233, Bathurst to Cochrane, April 10, 1826. 

151 Journal of the Legislative Council, 1833. 



as what in the condition of Newfoundland it ought to be."lS2 Nevertheless, in the 

Legislative Council in 1834, Henry John ~ o u l t o n ' ~ ~ .  ihe Speaker, cautioned judges not to 

assume to have legislative authority in the colony: they should apply the law, not as they 

think it should be applied, but as it could be enforced.'" 

Edward Archibald later wrote that by the beginning of the nineteenth century and 

panicularly with the passage of the Judicature Act of 1809, a more liberal and extended 

application of English law by local judges was needed. The reasons included the growth 

and diversification of trade in the colony, an increasing population and difficulties arising 

from the possession and uansfer of both real and personai property.'55 In that sense they 

cornbined a legislative power with their judicial f ~ n c t i 0 n . l ~ ~  AS McLintock suggests, the 

island's inhabitants were used to substituting local usages and customs in the absence of 

wntten iaws. lS7 

Throughout the eighteenth century, the administration of justice was in various 

153 Henfy John Boulton (1790 - 1870) served as Chief Justice in Newfoundland 
from 1833 to 1838. Hereward and Elinor Senior, "Henry John Boulton", DCB, K. 69 - 
7 2. 

154 The Newfoundlander, St .  John's, February 27, 1834. 

155 Archibdd, Digest of Laws, 42. 

1% McLintock is quoting correspondence of Lord Goderich to Govemor Cochrane 
in 1832. McLintock, The Establishment of Constitutional Government in Newfoundland, 
17 2. 

157 Ibid., 171. 



hands. A product of the royal prerogative and the early charters, the system was given a 

slight statutory framework by King William's Act in 1699. Seasonal hhing admirals 

settled fishing disputes in their own harbours. Their authority was complete in that they 

could settle all local disputes and bring back to England for trial people charged with theft, 

murder and other felonies. By the Act, appeals could be made to the convoy commanders if 

either party was unhappy with the fishing admiral's verdict.I5* Beginning in 1729. 

seasonally resident governors, their designated surrogates, and year-round justices of the 

peace, canied out their commissions and instructions. The system of justice which 

developed through those years was described by Archibald as "perhaps more extraordinary 

(especially in the mode of selecting judges) than any in the British dornini~ns". '~~ For the 

most pan, it was "peculiar and unique", a system which worked "well, cheaply and 

quickly" to solve cases.160 In short. many of the hallmarks of the practice of law in 

England were missing from legal process on the island and in their absence, customary 

practice and consensus governed. The passage of the Judicature Acts beginning in 1791 

reflected the changing legal needs of a permanent population. The Acts offered the extent of 

English law and jurisdiction to the Supreme Court but also made it clear that the laws 

should be applied only as local circumstances would permit. Thus, while a structure for the 

legal system was emerging, how English common law and statutes would be applied 

remained in question. The result was an uncertainty about which English laws were in 

effect, an uncertainty which affected the way in which the law, and certainly property law, 

1% (1699) 10 & 1 I Wm. III, c.25, s. 15. 

159 Archibald, Digest of Laws, 44. 

la Matthews, Lectures, 44. 



was interpreied and appïied in the early nineteenth century. 

English policy regarding Newfoundland had a direct impact on the way propeny 

was defmed and acquired. Buchanan's report in 1786 showed how public property 

gradudly becarne private property. Leases were available to the residents of S t  John's 

while, for the most part, residenü around the island acquired their property through quiet 

and peaceable possession. For those whose families had lived on the sarne piece of land 

and had îïshed frorn the sarne îïshing room for several generations, possession gradually 

carne to mean ownership and the right to leave it to sons and daughters. When fishing 

rooms werc registered in the early nineteenth century, claimants indicated how they came to 

acquire the room by one of several rneans: purchase. lease. grant. inheritance, or "by the 

wife's rightfl.'61 

Complexity surrounding the nature of property on the island would have a direct 

and imrnediate impact on Ihe means by which real and personal property could be conveyed 

and inherited. In wrestling with these matters, the colonial legislature, shortiy after its 

inception, attempted to pass Iegislation which would remove any doubts respecting the 

introduction of English law into Newfoundland and estabiish a date Cor its reception. In the 

same session, early in 1834, members of the legislature passed a short piece of legislation 

ostensibly to clarify the definition of property. Unfonunately, the clarification they sought 

gave rise to further uncertainty and considerable Litigation. 

161 The "wife's right" rneans that the claimant had taken possession of the fishing 
room because his wife had inhented it from her family. Register of Fishùig Room in 
Bonavis ta Bay, 1 805 - 1 806. (Glovertown Literary Creations). 



Chapter 5: ''Usages Incident to our Present Condition": 
Settling the Reception Issue 

By the end of the eighteenth century the growth of a permanent resident population 

in Newfoundland was accompanied by institutions to serve that population.1 With the 

granting of colonial status in 1824 and representative govemment in 1832, the new colonial 

legislaiure2, as foreshadowed by Yonge v. Bloikie in 18 18, was in a position to settie the 

reception question. As we have seen in Chapter 4, the issue of reception focused on 

whether English domestic statutes were received in the colonies. English marriage law is an 

exarnple of a domestic statute that was not received; yet it was especially pertinent to 

matrimonial propeny because rnaniage established legitimate heirs to property. 

To accommodate the growing permanent population and address the concems of 

local church authorities about the custom of common-law maniages. the British 

government passed statutes early in the nineteenth century to regulate mamiage in 

Newfoundland. In 1833 the new colonial legislature moved quickly to respond to local 

demands and set its own stamp on the issue. Within a year, it also attempted to formalize 

the definition of real property for purposes of inheritance by addressing the unique 

1 The years of the French Revolutionary and Napoleonic Wars marked major 
changes in Newfoundland's economic history. The island's population increased to just 
over 40,000 in 1 8 15. The cod fishery became a completely Newfoundland-based operation 
as the migratory fishery came to an end. The expanding seal fihery provideci employment 
and the economic base of the island widened. Ryan, FLIIi Out of Water, 36 - 37. 

2 The colonial legislature under representative government consisted of a Legislative 
Council and a Legislative Assembly. 



circumstances and customary practices on the island. To that end. the Chattels Real AC? in 

1834 defmed al1 property as "chattels real". As we shall see. this decision had implications 

which were contested in court throughout the century. 

Marriage Law in Newfoundland 

Church doctrine came to Newfoundland through the efforts of missionaries in the 

cightecnth ccntuq. Thc Church of England begyi foreign mission work in 1701 wilh its 

Society for the Propagation of the Gospel in Foreign The first connection to 

Newfoundland occurred in rhat year when Dr. Thomas Bray, founder of the SPG. included 

Newfoundland in his study of the state of religion in North ~rnerica? Through the effons 

of the Society, the Bishop of London assumed responsibility for missionaries sent to 

English foreign plantations. The Bishop requested that the King "devolve all ecclesiastical 

jurisdiction in those parts upon him and his successors, except what concemed Inductions, 

Mariages, Probate of Wills, and ~drninisuations".~ 

The Judicature Ac& of 1791,1792 and 1824 did not make forma1 provision for 

3 (1834) 4 Wm. N, c. 18 (Nfld.): An Act for decfaring afl Landed Pruperp, in 
Ne\cfoundland, Real Chattels. 

4 The first meeting of the SPG in England was held on June 27, 1701. A Charter, 
Standing Orders and by-laws were adopted. No reference was made to ecclesiastical laws 
relating to mamage, probate of wills or the division of personal property. CIarsified Digest 
of the Records of the Society for the Propagation of the Gospel in Foreign Partr, 1701 - 
1892. (London, 1895): 6. 

5 The fnst direct involvement occurred in 1703 when the SPG finanaally supported 
Rev. John Jackson who had been sewing in St John's as a naval chaplain since 1697. The 
contributions of the SPG laid the foundations for the Church of England in Newfoundland. 
Encyclopedia of Newfoundland and Labrador, v. 2,572. 



ecclesiastical law in Newfoundland. In the absence of ecclesiastical courts, the civil courts 

were responsible for legal rnatters normally addressed by canon law. In Newfoundland, the 

celebration of marriage had k e n  regulated by local custom and in the absence of clergy 

marriages were commonly solemnized by anyone who could read the service. Church of 

England clergy in Newfoundland perforrned the marriage ceremony and the nght of Roman 

Catholic priests to perform maniages had not been questioned by governors? Some 

Congregational ministers and Methodist clergy8 conducted mamiage services for their own 

members but usuaily in areas where there was no resident Anglican clergyman? 

In correspondence to Govemor William Waldegrave in 1797, Reverend J. Harries, 

a Church of England minister in St John's, expressed his concem about the frequency of 

clandestine mamages on the island. 

The banns of marriage have never been regularly published in the several churches 
and districts of this Island, because the solernnization of the Rite has not been 
confined to the appointed Minister, or to the Magistrate in his absence. but 

7 For an early history of the Roman Catholic Church in Newfoundland, see C.J. 
Byme, (ed.)Gentlemen - Bishops and Faction Fighters: The Letters of Bishops O'Donel. 
Lambert, Scallan and other Irish Missionaries. (St. John's: Jesperson, 1984). 

8 Newfoundland was one of the first overseas mission fields of the British 
Wesleyan Methodist Conference. In the mid- 1760s Lawrence Coughlan introduced the 
principles of Methodism in Conception Bay and in 1768 directed the construction of the 
first Methodist c ha@. Encyclopedia of Newfoundland and Lobrador, "Methodism", 5 19 - 
525. 

9 Raymond J. Lahey, "Catholicism and Colonial Policy in Newfoundland, 1770 - 
1845," in Terrence Murphy and Gerald Storiz, (eds.) Creed and Culture: ï?ze Phce of 
English-speaking Catholics in Canadian Socie~, 1750 - 1930. (Montreal: McGiU-Queen's 
University Press, 1993): 59. A petition from Dissenters on the island in 1824 to the Pnvy 
Council in Britain indicated that dissenthg ministers had been solemniPng marriages "from 
time imrnemoriaî" in "every part of the Island". C.O. 19468 at 475. 



performed indifferently by dl ,  at any place, and at any time.10 

Harries complained that it seemed impossible for the local legal authorities to do anything 

about it." The intervention of Reverend Jenner, missionary for the SPG, and Magistrate 

Charles Garland had not been successful. Therefore, Harries recommended that the 

Govemor do what he couid to introduce the English Mariage Act to the island dong with 

any ncccssq limitations or restrictions. Governor Waldegrave respondrd that his power 

was insufficient to act but he intended to discuss the matter with the Chief Justice the 

following day. He would also bnng the matter to the attention of the Archbishop of 

Canterbury and the Bishop of London upon his retum to England. He was confident that 

they, dong with the Secretary of Staie for the Colonial Office, would act to "quickly 

rradicate the seeds of heligion and immorality" on the island.12 

In his reply to the GovemorTs letter on August 29, 1797, Chief Justice DTEwes 

10 PANL, GN 2/1/A/13, Colonial SecretaryTs Office, Outgoing Correspondence, v. 
13, Hamies to Waldegrave, August 25, 1797. 

11 Court records indicate that the practice of common-law marriages had been a 
problem for the courts for some time. In Ferryland court in 1750, for example, John Allen 
and Elizabeth Gobbett were brought into court, at the request of the Justice of the Peace, to 
declare that they were not married but only living together. PANL, GN 2/1/A, Colonial 
Secretary's Office, Outgoing Correspondence, v. 1 - 4, box 1, 1749 - 1770. August 27. 
1750. 

O 

12 PANL, GN 2/ 11 A1 13, Colonial Secretary 's Office, Outgoing Correspondence, 
Waidegrave to Hanies. August 26, 1797. Waldegrave also received a simiiar letter from 
Reverend Jenner of the SPG complaining of "incestuous marriages" taking place 
throughout Conception Bay. He called for the Marriage Act to be passed in order that banns 
of mamiage would have to be published and the relationship of couples established. This 
wouid enable the local legal authorities to take action before the ceremonies took place. 
PANL, GN 2/1/A/ 13, Colonial Secretary's Office, Outgoing Correspondence, Jenner to 
Waldegrave, August 26, 1796. 



cokei3 recornmended immediate action to "punish the dehquents". He noted that the 

English Marriage Act did not extend beyond the seas but the Supreme Court of 

Newfoundland had the power to issue a "Rule of Court" to punish offenders. Marriage 

ceremonies perforrned by anyone other than those l e g a y  authorized would be declared null 

and void by the court, the children deemed illegihate and the husband, wife and children 

denicd daim to any property devised to them by will or any other means. Coke's concem 

was that the continued practice of clandestine maniages would prevent the court from 

distinguishing the righdul owners to real and personal property on the island.lJ 

In 18 12 Govemor Sir John Thomas Duckworth tned to prevent further 

controversy over the issue by requesting a ruiing on the law of marriage on the island from 

law officers of the crown in  ond don." He consulted Chief Justice Thomas ~ r e r n l e t t ' ~  who 

confirmed that the English law of maniage did not apply in Newfoundland. In response. 

the Govemor posed six questions concerning Ihe legality of mariage in Newfoundland 

and, therefore, the right of children and descendants to inherit real estate in England. The 

questions considered whether a marriage was valid 

1st: Between a Protestant and a Roman Catholic, if performed by a Roman Catholic 

13 DTEwes Coke served as Chiri Justice from 1792 to 1797. Encyclopedia of 
Newfoundland and Labrador, "D'Ewes Coke", 476. 

14 PANL, GN ZllA/13, Colonial Secretary's Office, Outgoing Correspondence, 
Chief Justice DTEwes Coke to Waldegrave, August 29, 1797. 

1s C.O. 19452, Govemor Duckworth to the Earl of Liverpool and a copy to the 
law officers of the Crown, April 14, 1812. 

16 Thomas Tremlett was appointed Registrar of the Vice-Admiralty Court in 1801 
and Chief Justice in 1803. Encyclopedia of N e ~ o u n d h d  and Labrador, 'Thomas 
Tremlett", 4 13. 



priest, at a time and in a place where there was a clergyman of the Church of 
England? 

2nd: Between the same parties if performed by a layrnan who is a magistrate, under 
simiiar circums tances? 

3rd: Between two Protestants of the Church of England under simiiar circumstances 
of the cases no. 1 and no. 2? 

4th: Between two Protestant Dissenters (not Quakers) if performed by a mere 
Iayrnan? 

5th: Between a man and a woman generally without adverthg to their religious 
sentiments. if perfomed by a layman who is a magistrate in a place where there is 
no clergyman? 

6th: Between the parties and under the circumstances in the last case or any of the 
former cases, if performed by a mere layman? Or in other words, can a marriage be 
valid if performed by a Justice of the Peace, and not so if he is a mere layman who 
is not a magisuate?l7 

Trernlett, who was not legally trained, did not respond to these questions. Neither 

did the Law Officers. However, a response was finaliy forthcoming from the leamed 

counsel practising at the bar of the Doctors' Commons. They reported on May 11, 1812, 

that as the Mariage Act does not extend to the British settlemenü abroad, 
the vaiidity of marriages had at Newfoundland will depend rather upon what 
has k e n  the practice and custom of the place. than upon any form of 
cekbration w hic h is indispensably required. 18 

WMe marriages solemnized by Roman Catholic clergymen were acceptable, the 

performance of the marriage ceremony by laymen. including justices of the peace. could 

17 C.O. 194152, Governor Duckworrh to the Earl of Liverpool and a copy to the 
law officers of the Crown, April 14, 18 12. 

18 C.O. 194153, f. 79, Conespondence from Doctors' Commons, May 11, 1812. 
The Doctors' Commons was the bar founded hl15 1 1 and ended in 1857. Its lawyers had 
three jurisdictions: admiralty, probate and ecclesiasticai. For a history of the Doctoa' 
Commons, see G.D. Squibb, Doctors' Commons: A History of the College of Advocates 
and Doctors of Law. (Oxford: Clarendon Press, 1977). 



only be justified out of necessity or by "peculiar customs of the place". It appears that the 

law officers recognized that although mamiage practices in the colonies "should conform as 

nearly as local circumstances will permit, to the practice of the Mother Country", conditions 

in Newfoundland made this difficult and unlikely. 

The issue was raised again when a Methodist congregation was established in St. 

John's in 18 15. George Cubitt, the Methodist minister, conducted maniages although he 

could not plead necessity in a place where Anglican and Roman Catholic clergy resided. 

The Congregational minister, James Sabine, was inspired by Cubia's initiative. However. 

the Anglican rector, David Rowland, vehemently ubjected to what he considered a breach 

of the privileges of the Church of England. I9 

The issue came to a head as a result of a wedding that took place on September 25, 

18 16. In a quiet evening ceremony, Peter Montgomery and Margaret Courtney were 

married in the Methodist chapel in St John's. With them as witnesses were Andrew 

Canavan, George Aüan and Nathan ~ r a h a m . ~ '  The young couple likely did noi know the 

repercussions of their decision to be married in the Methodist chapel at the time. Cubitt 

was. in fact, solemnizing the marriage of two young people from Rowland's congregation. 

They were underage, rnanying without their parents' consent, and using assumed narnes. 

When he heard about the ceremony, Rowland iook action and appeded to Governor 

Francis Pickrnore. The Governor decided to forbid Cubitt and Sabine to perform any 

further mmiages and threatened to close the Methodist and Congregational meeting houses 

if they did. The rnaniage of Protestants by anyone other than Anglican clergymen. 

19 Lahey, "Catholicism and Colonial Policy", 60. 

20 C.O. 194159, f.6. 



Pickmore declared, was illegal. However, the two ministers were clearly not intimidated by 

the Govemor's ruling. They continued to officiate at weddings and threatened legal action 

if the Govemor interfered.21 They appealed to the general public in a lengthy statement 

published in two issues of the Mercantile Journal in October and November of 1 8 1 6 . ~  

Govemor Pickmore, unwilling to relent, decided to proceed with legislation as the 

only soluuon to cunail marriages by dissentkg clergy, at least where Anglican clergy were 

available. As a result of his representations to London, in 18 17 the fust Marriage Act, an 

imperial statute, was passed. It acknowledged that 

doubt had existed whether the Law of England r e q u i ~ g  Religious Ceremonies in 
the celebration of Maniage to be performed by persons in Holy Orders for the 
pcrfect validity of the Marriage Contract. be in force in Newfoundland; and by 
reason of this doubt, Marriages have k e n  of late celebrated in Newfoundland by 
persons not in Holy Orders. 23 

The Act prohibited the celebration of maniages by Methodist and Congregational clergy. 

AH mmiages contracted before January 5, 18 18 were legitirnized. Subsequent maniages 

were to be conducted. except in "circumstances of peculiar or extreme difficulty", by 

"persons in Holy Orders", or in their absence, by magistrates or other persons authorized 

by the govemor. Governor Pickrnore assured the Roman Catholic Bishop, Thomas 

Scallan, that the traditional right of Catholic priests to perfom marriages would be 

protected. "Persons in Holy Orders" referred to Church of England clergy and, by 

-- - 

21 Lahey, 'Catholicism and Colonial Poiicy", 60. 

22 The Mercantile Journal, "ProcIamation on the Solemnization of Marriage in 
NewtQundland", October 26, 18 16 and November 2, 18 16. 

23 (18 17) 57 Geo. III, c. 51: An Act to Regulate the Celebration of Marriages in 
Ne wfoun dland. 



extension, to Catholic Angry dissenters saw the legislation as a way '10 establish 

popery and to prosecute ~rotestantisrn".~~ As a result, Methodist and Congregational 

clergy found their congregations tuming to either Anglican or Roman Catholic pnests to be 

married. 

In 1823 the issue was reopened when the Methodists suggested a new statute to 

cive legal rccognition to any minister of religion. At this the, former Chief Justice Francis 
C 

Forbes was drafting a new Judicature Act. In response to dernands for changes, Forbes 

added clauses regarding marriages io his new act? However. when the bill reached 

Newfoundland from the Colonial Office, Catholics were ouuaged. The draft included 

clauses that would allow "any other Protestant rninister of religion" as well as Catholic 

priests to perfom marriages. but only when it was not "convenienty' to obtain the senices 

of a Church of England clergyman. Technically, chis would prevent even Catholics in 

larger centres such as St. John's from having their marriage ceremonies perfomed by 

Catholic clergy. Led by Bishop Scallan and supported by Govemor Hamilton, Catholics 

îlooded the Colonial Office with petitions. Anglicans were also upset because the statute 

would permit Methodists and other dissenting clergy to solemnize marriages in some 

circumstances and recognized rhese clergy as "Protestant ministers of religion". Forma1 

24 It also included clergy from the established (Presbyterian) Church of Scotland. 
Lahey, "Catholicism and Colonial Policy", 6 1. 

25 Raymond J. Lahey. "Bishop Scallan" in DCB, VI, 692. 

26 Ibid. 



protests came from every Anglican missionary on the island. James stephen2', legai 

advisor to the Colonial Office, expressed his concern about the precedent the act would set, 

although he conceded that Newfoundland's special circumstances might justify such 

a~tion. '~ The Church of England's representations were powerful enough to win 

concessions. In the revised bill, the term "Protestant minister" was changed to "a teacher or 

preacher of religion", who could assist at mamages in circumstances of necessity and with 

a special licence from the g o ~ e r n o r . ~ ~  

Correspondence containing questions and answers moved back and forth between 

Newfoundland and London. The issue inspired James Stephen to include lengthy remarks 

on the subject in a report in 1824 to Robert Wilmot Honon, a member of the British House 

of Commons and under-secretary of state for w u  and the colonies.30 Stephen 

acknowledged that the Mmiagc Act of Bntain had always been understood not to extend 

to the colonies. The validity of maniages depended on the customs of the place which had 

allowed any minister or teacher of religion to celebrate mariages, although this practice 

was not sanctioned by the common law of England. In Stephen's view, the Act of 1817 

had not solved the issue; rather it led to "extrerne confusion and difficulty". U by "persons 

27 James Stephen becarne the legal advisor to the Colonial Office in 18 13. He 
served as Assistant Under-Secretary from 1834 to 1836 and Permanent Under-Secretary 
from 1836 to 184% His repon on the "Suggested Legislanue for Newfoundland" is found 
in the appendix to McLintock's Constitzitional History as weli as C.O. 194/82, December 
19, 1831. 

28 Lahey, "Catholicism and Colonial Policy", 62. 

30 C.O. 194168, James Stephen to Robert Wilmot Horton, March 12, 1824. 



in Holy Orders", the Act was referring to clergy of the Church of England and, by 

extension, Roman Catholic clergy, there was clearly an insufficient number of them on the 

island. Furthemore, the provision refening to "cases of peculiar and extreme difficulty" 

was not clearly defined. How much difficulty, for example, would be an acceptable 

excuse? Stephen proposed that the new Act eliminate these problems and that al1 mmiages 

whch had taken place in Newfoundland be considered valid as though the Act of 1817 had 

nrver taken place. The Bill of 1824 should treat the 18 17 Act as a "nullity", leaving the 

common law of England or the customs of Newfoundland to decide the validity of 

r n ~ r i a ~ e . ~ '  As far as Stephen was concemed, al1 mamage ceremonies would have to be 

celebrated by Church of England clergy. There could only be two exceptions. The first 

occumd when both parties dissented from the doctrines of the established church. In such 

cases, a written declaration would be required, delivered at the Ume of the ceremony and 

signed by bolh parties. The second exception pertained to distance which applied when the 

residence of a wornan was at least twenty miles from any church or chape1 belonging to the 

rstablished church. In these two instances, Stephen argued, it would be justified to permit a 

Roman Catholic pnest or other authorized teacher of religion to perform the ceremony. 

Josiah Butterworth, representing dissenters in Newfoundland, expressed his 

concems and proposed changes in a series of letters to Honon in May, 1824. 

I had a conversation yesterday with Lord Bathurst respecting the Newfoundiand 
Marriage Act, now before Parliament, and I stated the impracticality of the parties 
going twenty miles, or even a short distance at certain places and seasons of the 
year. It was there proposed to adopt the provision made in the Bill of last year, in 
that it was "inconvenient" to obtain a clergyman of the Church of England, and 
other Protestant rninisters who had taken the oaths might celebrate the marriage.32 

31 C.O. 194/68, f.126. 

32 C.O. 194168, Josiah Butterworth to Robert Wilmot Horton, May 7, 1824. 



Butterworth had argued hat  the word "inconvenient" would cause "doubt and dispute" and 

so proposed to replace the word with the provision that where there was no Church of 

England clergyman in the community where the bride resided, any Protestant clergyman be 

allowed to perform the ceremony. 

Whilc the initial intention had been to provide for mamages by Methodist 

clergymen, the Methodist position worsened as the bill went through six different drafts. 

For the Methodists, the f ~ s t  draft was unacceptable for it provided an alternative only when 

it was "inconvenient" to have an official from the Church of England. However, in the end 

thcir position had detenorated. Their missionaries held an infenor s ta tu  to the Church of 

England and Roman Catholic pnests. They were not even acknowledged as clerics and they 

rcquired civil licences. Even the condition of licensing narrowed as the biil went through 

changes. For example, a licence was considered valid only if the woman could not go from 

her rcsidence to an Anglican church "without extreme inconvenience" and the mariage 

çertificate was to be delivered to an Anglican clergymen. Only after suenuous objections by 

influential Methodists was the word 'exüeme' rerno~ed. '~ 

Clauses pertaining to marriage law which Forbes had intended to be included in the 

187.1 Judicature Act were Ieft out. The provisions are found in the actual Bill that reached 

the British House of Commons. In the end, separate Judicature and Maniage Acü were 

33 Lahey, 'Catholicism and Colonial Policy", 62. 



passed.34 Unfortunately, the Newfoundland Mariage Act of 1 8243Sdid not end the 

sectarian debate. First, it placed Roman Catholic clergy on an equal footing with Anglican 

clergy by allowing al1 marriages to be celebrated by "Persons in Holy Orders". Then it 

sought to clarify the previous Act of 1817 by stating that the rnaniage rites must be those of 

the Church of ~ n g l a n d . ~ ~  The penod for automatic legitimization was extended to March 

25, 1825. Two exceptions were allowed by the Act. Because of inaccessibility to many of 

the Church of England clergy, the govemor was permitted to appoint full-time teachers or 

preachers to perform the marriage ceremony. However, a loss of licence or fine could be 

imposed on those who married couples who could have availed of Church of England rites. 

In the absence of a teacher or preacher, two credible persons could act as witnesses. A 

cemcate of rnaniage had to be delivered to the govemor or Church of England clergyman 

within a year so that names could be recorded in the Book of Maniages. The Act was to 

mn for nine years. 

When it was set to expire in 1833, Wesleyan Methodists pressed to be included in a 

new statute. The new colonial legislature received a series of petitions from Methodists in 

St. John's, Carbonear, Harbour Grace, Port de Grave, Brigus and the North Shore of 

Conception Bay. Bishop Fleming of the Roman Catholic Church supported their cause and 

asked the legislature to extend to Dissenters and Mediodists of the island "the privilege of 

34 CO. 194169, 345. 

35 (1 824)s Geo. IV, c. 68: An Act to repeal an Act pa ssed in the Fi*- seventh Year 
of the reign ofHis late Majesty King George the niird, entitled "An Act t ~ & ~ u l a t e  the 
Ce febrarion of Marriages in Newfoundland" and to moke jùrther Provision for the 
Cefebration of Marriages in the said Colony and its Dependencies. 

36 Ibid. 



solemnizing marriages in their own congregations"?' The Maniage Act of 1833 passed by 

the colonial legislature permitted marriages to be solemnized by any person in holy orders 

or by any resident minister "publicly recognized as the Pastor or Teacher of any 

Congregation having a Church or Chapel'' and licensed to celebrate 

By these provisions, the legislature resolved long-standing problems arising from 

local circumstances and responded to the demands of the community. It did not, however. 

provide Cor a nght of remarriage. The instructions given to Govemor Cochrane in 1837 

were clcar: 

You do not, upon any pretence whatsoever, give your assent to any Bill or Bills 
that may have been or shall hereafter be passed by the Council and Assembly of the 
Island under your govemment for the naturalization of aliens. nor for the divorce of 
persons joined together in holy matrirnony.39 

Evidence of a strong political wiil to deai uith the legality of maniage is illusuated 

by the fact that it was a prionty of the new colonial legislaturc. In bringing English 

marriage law to Newfoundland, church officiais and legal authontics were forced to 

address customary practice and adapt the law to suit the needs of the local community. The 

reception of English law continued to be a priority of the local legislature. 

The "English LawM Bill 

Early in h e  first session of the colonial legislatue, the govemment attempted to 

37 Journal of the House of Assembly, 1833. 

38 (1833) 3 Wm. IV, c. 10 (Nfld.): An Act tu repeal the kiws now in force 
concemirtg the celebrotion of Mamkges and tu regulate the funtre celebrution of Mombges 
in this Island. 

39 A copy of the Instructions to Governor Sir Thomas John Cochrane, 1832, is 
found in the appendix of n i e  Consolidated Stamtes of Newfoundlnnd (1916) 3rd series, 
(St. John's: Robinson and Co., 19 19). The reference to divorce is found in section 20. 



settie the issue of reception by proposing in 1834, "A Biil for Removing Doubts 

Respecting the Introduction of the Law of England into Newfoundland", in the Legislative 

council.jG Much of what we know about this important, though obscure, bill is found in a 

local newspaper, The Newfoundlander, which published the speech of Henry John 

Boulton, the Speaker, and the member who introduced the Bill. Boulton had also been 

appointed Chef  Justice in 1833. The newspaper reported that there were two purposes to 

this bill: to fix some period at which the law of England should be regarded as in force in 

Newfoundland; and to introduce several improvements which had recentiy been made in 

the law by the English ~arliarnent? 

Boulton argued that the law of England. which included the statute law up to the 

passage of the Judicature Act of 1824, so Car as it affected property and civil rights, aiready 

constituted the law of NewfoundIand as far as it c o d d  be enforced on the island. 

Nevenheless, in Boulton's view funher refinements were needed.42 For example, although 

the law of Britain w s  the law of Newfoundland, with the establishment of a Iocai 

legislature it was appropriate to establish a fixed and permanent date of the enforcement of 

English laws. Funhermore, there were a number of technical amendments that needed to be 

made panicularly in the area of criminal law. 

Boulton had a great deal to Say in his remarks about the role of judges. He strongly 

objected to giving them legislative authority as this enabled them to base their decisions on 

their own principles rather than on strict pnnciples of law. and placed iitigants at a decided 

40 Journal of the Legislative Council, 1833- 1841, February 18.1834. 

41 The Newfoundlander, February 27, 1834. 

42 Ibid. 



disadvantage when it came to understanding on which principles a case was being 

deterrnined. Furthemore, he argued, while a judge's role should caU upon the "principles 

of equity and good conscience", this too might lead to arbitrary mies detemined by each 

judge's assessrnent of what was equitable. He was of the opinion, therefore, that the laws 

of England would be inuoduced generally, not so far as judges might think them 

applicable! but as far as they could be enforced in Newfoundland. If it were left entirely to 

a judge's discretion, then he would be acting upon his own notions of expediency. His 

preference, therefore, was to simply fix the point at which English law was regarded as the 

"mie of decision*' and leave additional provisions and changes to the legislature as the state 

of the coiony required.43 

On February 18, 1834, debate on the bill began in the Council. James simmsu, the 

Attorney-General and like Boulton. an English-uained lawyer, cornmented on one aspect of 

the reception of English law, namely the law penaining to property on the island. 

With respect to the civil [law], especially as it regarded reai property, 
primogeninire, and Ihe mle of descent, the bill before the House would go to 
putting down of al1 those rules which hitherto govemed our right to property. The 
first point for consideration under the law of real property was that of primogenihire 
which had not prevailed here since the creation of the earliest laws. It might do well 
perhaps where it was interwoven with the existence of a country and the institution 
of it - but it was seen that it had become a bone of contention even in the parent 
state, where the law of gavelkind or borough England, fomed an exception to the 

James Simms (1779 - 1863) came to Newfoundland in 1809 and was appointed 
acting attorney-generai in 1825. His appointment was made permanent in 1827 and he 
senied until 1846. Simrns served as a member of the Legislative Council and was made 
acting Chief Justice after the retirement of Richard Alexander Tucker in 1833. He also 
semed on the Newfoundland Supreme Court from 1846 to 1858. David Davis, "James 
Simms", DCB, E, 720 - 721. 



general rule - a law not altogether dissirnilar from that which had obtained here.a 

Simms' suggestion that the Iaw of gavellcind or something very similar to it had been 

adopted in Newfoundland is signifcant. Gavellcind was a special custom whereby land on 

intestacy descended to all sons equally rather than to the eldest son alone? The Attomey- 

General went on to wam the members of the Legislative Council that the laws they 

inuoduced would seriously affect the tenure of reai property in Newfoundland because 

for now and for years passed [sic] there had k e n  real property distinguished from 
that connected with the Fishery. If the law of pnmogeniture were made to apply 
here, how would it be with the fishing rooms for a large portion of real property 
was divested and involved in the carrying on of the fishery.47 

Simms ' position clearl y distinguishes Newfoundland practice from real property law in 

England. He disagreed with Boulton who had argued that English law of inheritance 

applicd in Newfoundland as far as it could be to local circumstances. In Simms' view. the 

passage of this new statute would mean the enforcement of a l i  English law, including those 

pertaining to property and inheritance. These were not necessanly compatible with current 

laws which were based on years of custom and usage. 

When the bill was read a second tirne on February 21, 1834, Simms argued funher 

that the bill was "one of the most important that could be introduced, and would go largely 

to affect the general interests of the inhabitants". Regarding the application of English law 

generally, he felt that while English law had not been always applicable to local 

45 The Newfoundlander, February 27, 1834. 

46 Coparcenary is also a term generally used to refer to the equal division of 
property among sons. In Kent it was caiied "gavelkind" untii 1926. Baker, An Introduction 
to English Legol History, (3rd ed.): 303. 

47 Ibid. 



circumstances, this did not imply an absence of iaws. 

if we had no laws already among us, there would be no difficulty in deciding what 
portion of the English law would be applicable; but there was a code of laws among 
us, made up of usages incident to our present condition, as weU as respecting the 
jurisprudence as well as the judicature but still there were many evils which ought 
to be remedied.48 

In defence of the bili in the Legislative Council, Boulton argued that as far as civil 

law was concerned, the passage of this bill sirnply meant that whenever fhere was a 

question CO be decided, the judge should consider the state of the laws in England, and 

decide in Newfoundland accordingly. 

With regard to the law of attachment, could there not be a proviso to the bill that it 
should not extend to that or any other rule? The Honourable gentleman (attomey- 
general) had said that if the bill were to pass, it would uproot al1 the pnnciples 
regarding real property - he had gone further and said that the law of pnmogeniture 
was not the law in Newfoundland, and that the state of society at home was the 
only state in which it might be convenient. The law of primogeniture is in force in 
Newfoundland; but if there were any doubt about it, it were better to have it settled. Lf they did not iike that law. they could Say so by a proviso to the Bill.49 

The newspaper noted that the Speaker referred to Blackstone to show that the law 

of prirnogeniture, as weil as the other laws of England. were still in force in colonies where 

diey had not been repeaied. It went on to report Attomey-General Simms' response to 

Boulton's comments. He had replied that the introduction of the principles of the English 

law g e n e d y  would be upsetting to laws already established on the island. In response to 

the Speaker's question as to "how the bill wouid conflict with the descent of real property", 

Simms responded that the bill had resulted "from the constmction of our courts, and from 

custom". The inhabitants had k e n  satisfied in the case of intestate property that two-thirds 

48 Simms noted that the most important evil was the want of justice outside of St. 
John's as regards judicature and jurisprudence. Ibid 

49 nie  Newfoundlander, March 6 ,  1834. 



should pass to the children and one-third to the widow. Simms further argued that the bill 

would "annihilate the rules and practice of the present proceedings"? 

On March 13, 1834, the Legislative Council passed "An Act for Removing Doubts 

Respecting the Introduction of the Law of England into Newfoundland" and sent it to the 

House of Assembly for concurrence. The Bill received third reading in the House of 

Assembly on June 5, 1834 and retumcd io Lhe Legislaiive Council wih mrndmenis. 

Unfonunately, no record of this bill has survived and only the accounts of debates from 

local newspapers rernain to suggest its contenu. However, records of the Legislative 

Council for 1834 provide the amendment that the House of Assembly wanted. The revised 

bill was given first reading on June 5, 1834 in the Legislative Council. The amendment 

rcads : 

Alter the word "extend in the fourth line, expunge the remainder of the Section, 
and insert instead the words following - "to introduce into this Island the English 
Law of Inheritance, nor any part of the Statute Law of England not expressly 
relating to Newfoundland, or not by the express terms thereof made applicable to 
His Majesty's Colonies generally, which previous to the f i s t  day of January 1833, 
had not k e n  adopted by the Superior Courts of Judicature on this Island; nor to 
inuoduce any part of the Statute Law of England which has k e n  enacted since the 
said f i s t  day of Januuy 1833: nor to alter, Vary, or affect any custom or usages of 
this Island. which have heretofore been established by the decisions of the said 
Courts". Expunge the last section of the Bill.51 

Although we do not have access to the complete text of the stature, it appears frorn the 

amendment that they had decided not to receive English statutes passed since 1833 and not 

to alter any custom established by case law. It is also reasonable to assume from the 

wording of the amendment that they wished to exclude the English law of inheritance. 

Regardless of what was intended, the Legislative Council did not accept the proposed 

50 Ibid. 

si Journal of the Legislative Council, June 5. 1834. 



amendments. It chose, instead, to order "that the same be read a second time this day lhree 

months". In other words, debate on the biii was suspended and with the closing of the third 

session of the General Assembly on June 12, 1834. the fate of the bill was seaied. No 

successor bill was introduced. 

The Legislature concluded nineteen weeks of sitting on June 12th, and royal assent 

was given to twenty-six bills. In proroguing the houses, Governor Cochrane regretted that 

no measure had met his acceptance regarding what he considered the two most important 

subjects that could have corne before members of the Council and Assembly, narnely, 

jurisprudence and judicature of Newfoundland. He expressed his dissatisfaction with the 

failure of the members to p u s  the bill regarding the introduction of English law. His 

particular concem was for the application of English criminal law but his remarks were as 

applicable to the issue of what comprised real property52 He stated: 

The uncertainty as to the Laws applicable to this Island, and the diversity of opinion 
in those who administered them. as to what portion of the Laws of the Parent State 
(particularly of the Criminal Law) was operative in this Country, has been a theme 
of long and constant animadversion; and the impunity with which perpeuators of 
the most atrocious crimes have, in consequences, escaped the just rewards of this 
deeds, rendered it most desirable that some enactrnent should have removed al1 
doubts upon the subject.53 

Cochrane was aiso concerned for the general application of justice, the need to setde the 

reception issue, including the law regarding property and inheritance. 

If the Laws have been ill-defined, the administration of thern, under the existing 
Judicatory Act. is equally open to cornplaint. For several years, there has been no 

52 The issue of cnminal law was addressed by a statute in 1837 passed by the 
colonial legislature to extend the criminal laws of England to Newfoundland. (1837) 1 
Vict., c. 4 (Nfld.): An Act to extend the Criminal Laws of England to this Colony, under 
certain modifications. 

53 Jounwl of the Legislative Council, June 12,1834. 



difference of opinion as to the Act 5th Geo. IV, comrnonly called the Judicatory 
Act, having failed to attain the great object of legislaiion; that of bringing justice 
home, and with moderate expense, to the poor man's door. and it is therefore to be 
lamented that one of the great objects which a Local Legislature was sought for and 
obtained, has yet to be accompli shed.^ 

Despite their faiiure to pass the "English law" bili, as it was cailed, the legislahm 

was stdl very concerned for property and went on to p a s  a short and concise piece of 

Iegislation, the Chattels Real Act, which defined landed property on the island for the 

purposes of inheritance. 

The Chattels Real Act 

The first written indication of a formai designation of propeny as chattels real is 

found in a draft of the Judicature Act of 1824. The draft cited the customary recognition of 

dl property as chattels real and proposed legislative confmation of custom. The argument 

was based on the govemor's authorization to dispose of ships rooms as private property 

around S t. John's harbour according to the statute of 18 1 1. The writer of the draft is 

unidenùfied but it was likely Chef Justice ~orbes? The writer felt that it was time that al1 

other fishing rooms on the island be disposed of in a similar manner. The provision reads: 

Be it further enacted that the Govemor of Newfoundland for the tune k i n g  shall 
have power. and he is hereby authorized to sell, lease, or dispose of al1 such places 
within the said Island of Newfoundland, commonly caiied "ships rooms" ... to be 
held in the same manner as other property in Newfoundland. hovided, however, 
that nothing therein contained shail extend to the prejudice of any private right of 
any person whatever, which may be lawfully daimed in any of the said places. 

Funhermore, the writer pointed out that it was time to declare as law the custom that 

54 Ibid. 

55 The comments reflect Forbes' decision in William v. Williums in 181 8 which is 
descxibed in this chapter beginning on page 146. 



regarded such property and al1 other property on the island as chanels real. 

And whereas it hath been customary to consider fishing rooms and other places 
wherein right of property have k e n  acquired in Newfoundland as chattels ml. And 
whereas, to prevent future doubts and disputes in respect of such property, it is 
expedient to declare such custorn to be good. Be it further enacted and declared that 
fishing rooms and other property in land in Newfoundland, or any part of its 
dependencies, shd  be considered as chattels real, and liable to such niles and 
considerations of the Iaw of England in respect of that species of estates as can be 
applied there to in Ne wfoundland.56 

However, when the "Bill for the Better Administration of Justice in Newfoundland 

was presented to the House of Commons in 1824, there were no provisions refemng to the 

detïnition of p ropny  or the designation of property as chattels real. There is no indication 

why these were dropped. While London may have not been interested in solving the issue, 

the colonial legislature acted on it ten years later when the proposal to designate pmperty as 

chattels rcal resurfaced, this time in the colonial legislature. 

In the Legislative Council, on March 10, 1834, John Bingley Garland introduced a 

bill entitled, "An Act for declaring di landed property, in Newfoundland, Real ~hattels"." 

Such a statute would lay to rest the question of the application of English laws, panicularly 

inheritance laws, in the colony. Unlike the 1824 draït, the bill did not refer to customary 

practicrs in the colony. The Legislative Council and the Legislative Assembly agreed on the 

following preamble to the statute. 

Whereas the Law of himogeniture, as it affects Red Estate, is inapplicable to the 
condition and circumstances of the people of this Island: And whereas the partibility 
of small Estates, by Descent in Coparcenary, or otherwise, would tend to diminish 
the value thereof, and would, in its application, be attended with much expense and 

56 C.O. l94/69, A draft of a Bill for the Better Administration of Justice in 
New,foundlnnd und for consolidaring and amending the k n v s  relating to the said Colony. 

57 (1 834) 4 Wm. IV, c. 18 (Nfld.): An Act for declaring al1 Londed P r o p e ~ ,  in 
Newfoitndland, Real Chattels. Journal of the House of Assembly. M m h  1834. 



inconvenience: Be it therefore enacted.28 

The bill stated that primogeniture did not apply in Newfoundland and partibility of small 

estates was inappropriate as it would needlessly diminish the value of the property. For 

these two reasons, "all lands, tenements, and other hereditaments" in NewfoundIand 

which had been regarded as real property would be designated as chattels real. An 

amendment designed to protect the rights and claims before the passing of the Act was 

attached: 

Provided aiways that nothing therein contained shall extend to any right. 
title. or clairn to any lands, tenements,or hereditaments59 derived by descent 
and reduced into possession before the passing of the ActY 

On May 5, 1834, the Legislative Assembly attempted to protect claims aiready in progress 

which would be affected by the Act but die Legislative Council did not c o n c ~ r - ~ l  

The Act directly affected the manner in which land would be mherited in 

Newfoundland. Chattels real in English law canied with it a specific set of legal 

characteristics. distinguishable frorn real property. Chattels real included interests in land 

-- - -  - -- 

58 nie complete statute is found in Appendix A. 

59 Tenements: property of a permanent and fixed nature, including both corporeal 
and incorporeal property. Hereditarnents: anything that can be inherited; not just property a 
person has by descent from an ancestor, but also that which he has by purchase, and 
which his hein can inherit frorn him. The tenn applies to both real and personal property. 
There are two kinds of hereditaments: corporeal, tangible things such as land and houses, 
and incorporeal, less tangible things such as nghts c o ~ e c t e d  to land, such as the right to 
rent. 

60 Reports of the Legislative Council. Apri130, 1834. 

61 The Assembiy had suggested that the foilowing phrase would be insened into the 
bill between the words, "possession'* and "before": "uniess the person or persons in 
possession shaU have notice of the claim of the adverse party or parties". 



for a fixed term of years, refemed to as leasehold. Like persona1 property (goods and 

money), chattels real were subject to absolute ownership. Land would devolve at law in the 

same manner as persona1 property.62 Successive interests could not exist, as rhey could 

within the English law of real property.63 Primogeniture was irrelevant In intestacy 

chattels real passed to the next-of-km which would include ail surviving children? 

Like real and personal property, chanels real gave the husband entitlement to 

property possessed by his wife at the time of their maniage or acquired by her during their 

marriage. h we have noted above, he was entitled to the profits from her chattels real and 

could dispose of them as he wished, including to pay his debts. If his wife predeceased 

him, the propeny becarne his absolutely although he could not dispose of it by a will. If he 

predeccased his wife. ownership of the propeny reverted to ber? 

Why did the colonial legislature choose to classify ail landed property in 

Newfoundland as chattels real? Shortiy alter the introduction of the Chanels Real bill, in 

correspondence dated April 12, 1834, James S tephen, now prornoted to Assistant Under- 

Secretary in the Colonial Office. commented that the bill 

establishes, or rather recognizes, the Law of equal distribution of 
immovable property amongst the children of a person dying intestate and 

- - - - - - - 

62 McEwen, "Newfoundland Law of Real Propeny", 112. 

63 Cheshire, nie  Modem iuw of Real Property, 87. 

@ Next-of-kin refers to those who are most nearly related to the deceased by blood. 
Black 's Law Dictionary, 94 1. 

6s Manchester, Modem Legal History, 370. 



supersedes in Newfoundland. the Law of Primogeniture.66 

Stephen would have understood that the number of people dying intestate lar exceeded 

those who left wills. Therefore, equal partibility was far more suitable to the population 

than the practice of primogeniture. The Chattels Act, he argued, simply provided legal 

affirmation of an existing condition and should mrrely be regarded as, "declaratory  la^".^' 

Stephen's singular enplanauon for the Act was that it removed dl doubts about real 

property in Newfoundland. Landed property. he argued, had always been treated and 

recognized by the cou- as chattels real. although he admitted that the courts had not been 

explici t in cstablishing "that character as incident to real estate". 

While Stephen felt that English inheritance laws were inapplicable to the colony, he 

objecied to the expense resulting from the administration of estates of the deceased. As he 

pointed out, 

... as often as an Executor has an occasion to raise money, by a sale or 
mortgage of his testators' land or even to grant a lease of it for the benefit of 
the widow or infant children of the deceased, an application of ihe Coun 
will be necessary ...os 

The Act's provision requiring an executor of an estate not to transfer title or possession of 

the property for more than a year without the sanction of the Coun, according to Stephen, 

would result in an unnecessary application to the court whenever a person died intestate. 

66 C.O. 194188, April 12, 1834. Stephen's comment regarding the inapplicability of 
the law of prirnogeninire is quoted by Lord Aberdeen in his correspondence to Prescott in 
1835. 

67 Ibid. 

68 C.O. 194188, Apnl 12, 1834. 



The legislature followed through on the recommendation to remove this provision69 and the 

Act was amended accordingly in 1836." 

Edward Archibald, Registrar of the Supreme Court in 1832 and later Anomey- 

General, argued in 1847 that the Chattels Real Act adapted English law to the colony, 

malung it more suitable to Newfoundland by allowing for the distribution of land to 

surviving kin.'l For Archibald, Newfoundland was unique because of the "peculiar 

tenure under which real property was from the first held". The fisheries policy of the 

British government towards Newfoundland had prevented the successful application of 

69 The clause rad:  "Provided always, hat  no Executor or Adrninistrator shall 
bargain. sell, demise, or othenvise depart with any Estate or Interest therein, for a longer 
period than One Yeu ,  without the direction of the Supreme Court of this Island, first given 
for that purpose". ( 1834) 4 Wm. IV, c. 18: An Act for declaring al1 Lmded Property. in 
Nri-foiindland, Real Chattels. S. 1 .  

(1836) 6 Wm. IV, c. 5. (Nfld.) 

i l  Archibald, Digest o f h w s ,  126. Archibaid was a member of a Nova Scotian 
family prominent in the legal profession. His father had served as Attorney-General in 
Nova Scotia where equal division among the children of those who died intestate had 
existed since legislation to that effect was passed in 1758. The inheritance was subject to 
the eldest son's double share which was abolished in 1842. Archibald rnay have been 
influenced by the work of Beamish Murdoch who had written in 1832 that certain English 
common and statute laws were not as a whole suited to the circumstances in the colony of 
Nova Scotia Murdoch noted that while it is understood that English laws are the binhnght 
of every English subject, there are many restrictions on those laws. Colonists, he argued, 
canied with hem only as much of the English law as was applicable to their own situation 
and conditions. He cited general rules of inheritance, in panicular, as being unsuitable in 
the coionies. 'Thus Our law, by dividing the uiheritance among aU the children of an 
intestate and by abolishing most of the unnecessary and &cial distinctions between real 
and personal property, has relieved us from the unjust niles of prirnogeniture and from 
much subtilty of legal definition". Bearnish Murdoch Epitoome ofthe rhews of Nova Scotia 
(1832 - 1833), 197 1 ed. v. 1, section W, 35. 



English inheritance l a ~ s . ' ~  His argument supported the view of Lord Aberdeen, Secretary 

for War and the ~olonies.7~ regarding "the inapplicability of the English rules of 

inheritance in a society composed almost exclusively of penons engaged in the 

fis henes" . 74 

Several court cases before the passage of the Chattels Real Act addressed rhe 

mçaning of property for the purpose of inheritance. Two cases, Kennedv v. Tucker in 

1792 and Williams v. Williams in 18 18, had posited that land in Newfoundland had 

always been considered as chanels real. They were precedents for rulings made after the 

passage of the statute. Archibald referred to the two court cases to confirm that up until the 

passage of the Chattels Real Act. land was considered chattels real and English inheritance 

laws did not apply?5 He concluded that these early court decisions of Chief Justice Reeves 

and Chef Justice Forbes likely reflected custom at a time when Newfoundland was legally 

considered a fishing base when land was only intended for temporary use? 

The first case. Kennedy v. Tzicker , occurred in 1792 in Ferryland and was decided 

by Chief Justice John Reeves. Mary Kennedy took her brother, William Tucker, to court 

il Archibald. Digest of Luws, 126. 

73  Lord Aberdeen was the Secretary for War and the Colonies, under Peel, from 
Decernber 1834 to April 1835. Dictionary of National Biography, v. 8. 

74 C.O. 195/17, Aberdeen to Prescon, April 13, 1835. This dispatch may have 
been written by James Stephen. 

75 Archibald, Digest of Luws, 125. 



to recover £4 in rent owed to her from property she and her brother had inherited from their 

father. Their father had died intestate, leaving a plantation which his son had rented for f 11 

a year for several yean, but for only f 8 in the last year. Tucker had paid his sister half the 

annual rent. In 179 1. Tucker decided to declare himself sole heir and stopped paying his 

sister haif the rent. The Court ordered William to pay his sister half the rent of the previous 

year and additional rent money he had neglected to pay her for the current year. The 

plaintiff was given haif the plantation to take possession of at her liberty. Reeves divided 

ihe property equaiiy among the two surviving children because in his opinion. "lands and 

plantations in Newfoundland are nothing more than chattels interest, and should, in case of 

intcs~cy, be distributed as  SUC^".^' He had decided bat prirnogeniture did not apply in 

Ncwfoundland. 

Wil l iam v. ~ i l l i a m ' ~  also raised the question of whether land in Newfoundland 

was subject to English laws of inhentance. The action was brought to recover f 120. rent 

for a house in S t  John's. The plaintiff, John Williams. sought exclusive nght to the 

premises in question as "heir at law" while the defendants, his siblings, argued that they 

were entitled to equal shares. The will of the matemal grandfather, John Monier, was 

admitted as evidence. Monier gave his house, gardens, and appurtenances in St John's to 

"Mary Monier, his daughter, and her heirs forever". Mary Monier later married George 

77 PANL, GN 5i4iU1, Ferryland Court of Sessions Minutes, Southem District, 
1786-1838. By "chattels interest". Reeves meant that land in Newfoundland came under 
the classification of English property law known as chattels real. The case is also cited in 
Archibald. Digest of h w s .  125. 

78 John Williams v. Thomas Williams et  al, ( 1  8 18) Tucker, 1 N.L.R, 120. This 
account of the court case is incomplete. A complete account is found in William v. 
William and others, "Decisions of the Supreme Court of Judicature, Newfoundland, 18 17 
- 182 1, during the tirne of Francis Forbes". Microfüm, Mitchell Library, Sydney, 
Ausualia. 



Williams and they had several children, the eldest of whom was the plaintiff in this case. 

Pleading primogeniture, John Williams clairned sole right to the property of his parents, 

Mary Monier and George Wdiams who had both died intestate. 

The plainuff argued that real property in Newfoundland was considered as chattels 

for the payment of debts; yet, under the laws of England, which were the laws of 

Newfoundland. for the purposes of succession, the land in question should be considered 

real property. Furthemore, John Williams argued, the property in question had been given 

initiaily by John Monier to his daughrer, Mary, in contemplation of her mamage. It was 

Monier's intention that the property would descend to the plaintiff as heir at law, that is, to 

the rldest son. 'That supposing the custom of this island to be well founded and 

universally understood, it must have k e n  known to the testator." By giving the property to 

Mary Monier, the plaintiff's mother, and her heirs forever, the testator John Monier, in the 

plaintiff s view, must have intended the word "heirs" to operate as words of limitation to 

the eldest son of his daughter Mary. 

The defendants contended that land in Newfoundland had always been held to be 

mere chattels, not subject to the English law of inheritance. They argued that "rules of real 

property as to succession were not in force and indeed had never k e n  recognized on the 

island. in their view, the mother, Mary Monier, had intended that the land should be 

divided equaliy among al1 children. 

In his decision, Forbes, like Reeves, held that the English law of inheritance did not 

apply. According to Forbes who seems to have been unaware of Reeves' decision in 

Kennedy v. Tucker, the law of inheritable succession had never been considered by 

Newfoundland courts. In its place, land within the fishery which had a house and garden 

on it was subject to customary local titie. Forbes stated that 



the House and Gardens in dispute are situated in this harbour, and so contiguously 
to the water as to be capable at least of being employed in the fishery and 
consequentiy fall within the statute of William III. under which the fïshing 
establishments in this Island are held. What the tenure under the statute is - what 
estate it allows, are questions which have never been determined here, and upon 
which the law advisors of the Crown in England appear never to have corne to a 
conclusive opinion. Whatever it may be, it is certauily not heritable property, 
govemed by the canons of descent, according to the English law. 

Forbes held that the best source of law on this point was local usage under which fishing 

plantations were chattels real, which meant they were attachable for debt and subject to 

equal distribution on death. 

Possession quietly obtained and continued employment in the Fishery appear to 
have k e n  the customary titles under the statute and fishing plantations have passed 
tiom holder to holder, and from father to children, without deed or testament, or 
any solemnity, beyond the fact of delivering, or leaving in possession. 

Forbes argued that the "simple tenure" was best suited to the island and appeared to have 

grown out of "common exigencies" which are the best interpretcrs of laws and, in their 

absence, become laws themselves. He concluded: 

The common law of descent does not apply to property in the soi1 of 
Newfoundland, situated like the House in dispute - what law then shall 1 apply 
better than the usage of the place? 

In the result, the eldest son of one who died intestate was not entitled to the entire property. 

He would have to share the property equally with his brothers and sisters?' 

In the years that followed the passage of the Chattels Act, judicial opinions about 

the effect of the statute were mixed. A very different rationale for denying primogeniture 

was reached in the unreported case of Blennerhmset v. Keen before the Centrai Circuit 

79 Wil l iam v. William cmd others, "Decisions of the Supreme Court of Judicature, 
Newfoundland, 18 17 - 1821, dunng the tune of Francis Forbes". Microfilm, Mitchell 
Library, Sydney, Australia. 
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Court in 1840. Justice John ~ourne" noted that only the passing of the Chattels Real Act 

six months before the death of an intestate proprietor prevented the eldest son from 

entitlement as sole heir at law to extensive real estate on the island8' Chief Justice Boulton 

concurred that pnor to the passage of the Chattels Real Act, real estate in Newfoundland 

had been govemed by the English law of inheritance. 

Better known is the case of Walbank v. ~ l l i ~ ~ ?  in which it was held that until the 

passage of the Chattels Real Act, Engiish inheritance law relating to prirnogeniture and 

entail was well entrenched in Newfoundland. Thus the earliest settlers brought English law 

governing inheritance of real property to Newfoundland which continued to operate fully 

until othenvise provided by statute, namely the Chattels Real Act. 

The case, Walbank v. Ellis, involved the inheritance of Samuel S. Ellis, son of 

Nicholas and Anne Ellis. Samuel, as one of five children, inherited a fitih share of the land 

and premises belonging to his parenrs in 1777. When Samuel died in 1825, the propeny. 

as directed by his wiU, was left to be divided among his six children. The eldest son. the 

defendant in this case. claimed the property which he believed had k e n  entailed upon hirn 

by his grandfarher in a deed drawn up in 1777. The question before the coun was whether 

Samuel Smith Ellis could dispose of his share of this property by will, which in the opinion 

of the coun depended upon whether ai l  estates and interests in land pnor to the passage of 

80 John Gervas Hutchinson Bourne amved in Newfoundland in 1838 and left in 
1844. Phillip Buckner. "John Gervas Hutchinson Boume", DCB, W, 98 - 100. 

81 Blennerhasset v. Keen, (1840), cited in Archibald, Digest of Lows, 125. Brief 
references to the court case are found in PANL, GN 5/2/AIC and GN 5/2/A/l, Central 
Circuit Court records, 1840. 

82 Walbank v. Ellis, (1853) 3 Nfld. L.R., 400. 



the Chattels Act were considered real property subject to the laws of real property. The 

court took the opportunity to deal at length with the issue of inheritance and the statu of 

propeny in Newfoundland before the passage of the Chattels Real Act of 1834. The 

justices cited several sources to support their argument that in Newfoundland, as in other 

English settied colonies, settlers took with them English law as their birthright, including 

the general d e s  of inheritance. Furthemore, they stated that 

unless there be then some special legislation which exempts Newfoundland from 
the ordinary operation of British law in colonies, settled as this has been, which 
has made this country an exceptional case, it would appear that the general laws 
which regulate the nghts to landed property and real estate in the Mother Country 
would prevail here in relation to the sarne rights to property in this country.8J 

The judges made no reference to the provisions of the Judicature Acts of 1792 and 1824 

which did indeed exempt Newfoundland from English laws that were not applicable to 

local circumstances. 

Representing the plaintiff, Bryan ~ o b i n s o n ~ ~  contended that land in Newfoundland 

had never been regarded as real property because of Britain's unique policy of preventing 

settlement, manifested in King William's Act He also cited Reeves' decision in Kennedy 

v. Tucker and Forbes' ruling in William v. Wil l iam to support his position. 

The judges ruied that King William's Act did not affect the rights of property in 

general in Newfoundland nor the laws under which settlers held and transmitted such 

84 Ibid., 403. 

85 Sir Bryan Robinson began his legal career in 183 1 in Newfoundland and was 
appointed master in chancery to the Legislative Council in 1834. He was appointed to the 
Suprerne Court of Newfoundland in 1858 where he rernained for 20 years. Phyiiis 
Creighton, "Sir Bryan Robinson", DCB, XI, 760 - 762. 



property. However, the statute did respect the righis of those who held ships-rooms.Those 

who had irnproved land since March 25, 1685, that had not been claimed for use by 

migratory fihermen. were entitled to peaceably and quietly enjoy the sarne. Did lhis right 

end when the individual died? The justices argued that it should not, that the property 

should descend to the individual's family according to the common-law rules of 

inheritance. 

Furthemore, the court held that if the individual had owed money, his estate would 

be considered security for payment for that debt. In conclusion, the justices referred to the 

Chattels Real Act which they claimed was new law, not simply declaratory of pre-exishng 

law? They concluded that 

here was no wriiten law pnor to the last Act, nor any uniform invariable custom 
which could operate to exclude the lands of those who was settled in 
Newfoundland from the usual operation of the laws of the mother country 
respecting landed property, that as the country became settled from time, and as 
rights were acquired in the soil. the laws of England determining nghts to real estate 
took effect there as in every other colony where British subjecis settled.87 

They conceded that English policy had been in the earlier d q s  to discourage settlement but 

as that policy changed and interesü in land were acquired, they becarne subject to the only 

87 Higgins summed up his assessrnent of the application of inheritance laws and the 
impact of the Chattels Real Act as follows: "...one would think that the peculiar, the very 
limited, tenure under which real property was held here and the policy of England in 
referme to Newfoundland would seem to imply that the general law of inheritance as it 
applied to England was not capable of applying here. But the decisions are such that one 
cannot surely Iay down what would eventuaily have been decided but of the passing of the 
Real Chattels Act". CNS Archives, Col. 87, John G. Higgins coiiections. essay by 
Higgins entitled, ' n i e  History of Law and Legal Institutions in Newfoundlanb', 27. 



law which existed to regulate property rights. namely the common law of ~ n ~ l a n d . 8 ~  The 

estate of Samuel Smith Ellis, therefore, would be inherited by his eldest son as heir-at-law. 

In 1860, Evans v. Doyle, revisited the application of the Chattels Real Act. The 

case involved the property of Joseph Butler, a labourer in St. John's. On July 17, 1793. 

Butler had a wili drawn up indicating that the family dwelling and garden upon his death 

wouid p u s  tu his daughtrr  MU-^.*^ The propeny, situated on the upper path of Sa11 

Martin's Beach in St. John's, between Barter's Hill and Cuddihy's Lane, was actually 

conveyed to Mary in a deed of gift, a document entered as evidence in the case? 

Joseph Butler m. Sara Butler 
I 

Mary Butler m. Roben Evans 
I 

t 
John ~ a n & r n . ? C l e x  Sarahm..  3 Furg  ~ a n h  

1 

l 

I 

~a tkck  James ~ a r i a r e t  M'&-Y 
1 - 

According to the will, Joseph Butler and his wife, Sara, could occupy and enjoy the 

88 The justices fumer concluded that Forbes' decision had been unsatisfactory but 
that of Borne and Boulton in Blennerhasset v. Keen clearly showed that real property in 
Newfoundland was governed by English laws of inheritance. 

89 Evans v. Doyle, (1860) 4 Nfld. L.R. 432. 

w in law, a "gift" is defined as "a voluntary transfer of property to another made 
gratuitously and without consideration". A "gift'" is irrevocable. Black's Law Dictionary, 
619. 



houe for the rernainder of their lives, but upon their deaths, Mary would take possession 

of' the home and land, including the contents of the house listed as: one feather bed and 

bedding, two tables, three chairs, four iron pots, one copper tea kettle, one boat's kettle, 

three chests, two looking glasses and sundry other wares. Mary Butler's husband, Robert 

Evans, died in 18 10, leaving Mary with their one son, John, and three daughters, Nancy 

Clear, Sarah Furse and H m a h  and they continued to live on the same property. Three or 

four months later, Mary married John Doyle. a fiiherman. They had four children, Patrick, 

James, Margaret, and Mary. 

According to court records, family members understood and fully accepted rhat the 

property belonged to Mary, solely and completely as she had received it as a gift. There is 

no mention of either husband having claimed sole possession of the property as cenainly 

undcr the English common law system they were entitled to do. Furthemore. there is no 

indication of any assumption that upon coverture, the property immediately became the 

husband's. Mary's second husband, John, died in 1852 and Mary died in November of 

1858. Her wiii, dated July 16, 185 1, left the property equaiiy to al1 of her children. 

However. John Evans. as the eldest son of Mary, claimed absolute title to the premises and 

the court was asked to detennine John Evans' claim. 

A copy of Mary's will was presented as evidencegl The land, according to the 

will, was to be divided into equal shares, the lower or southem part to be given to Mary's 

daughter, Mary Brooking. Another share was to be given to Margaret, one to Patrick, one 

to John Evans, and one each to two granddaughters, Sara Clear and Mary Hannah Furse 

(daughters of Mary's deceased children). In his claim, John Evans argued on the ba i s  of 

primogeniture that the property should be given to him because it had been entailed upon 

9 1 Evans v. Doyle, 434. 



him by his grandfather, Joseph Butler, in 1796. The executor of Mary's will resisted this 

claim on the grounds that the property was considered chattels real and was not the subject 

of an entail vested absolutely in Mary Evans. 

Chief Justice Francis Brady, Justice Joseph Little, and Justice Bryan Robinson 

wrote separate and lengthy opinions.g2 Referring to the positions taken by counsel in 

Kennedy v. Titckrr (1792) and William v. Williums (1818), Justice Robinson found that 

with respect to English inheritance laws. land in Newfoundland had never been defined as 

reai property and the law of primogeniture was not in effect. Furchermore, regardless of the 

law More the passing of the Chattels Real Act. this particular case came within the 

confines of Ihe statute. He concluded that the land descnbed in the deed of Joseph Butler. 

which had been passed to Mary Butler. should be considered a chattels estate canying with 

it the limitations of the deed. Therefore, Mary's will, in his view. should be upheld and the 

land divided as specified by Mary's will. 

Justice Litùe did not concur. Citing Walbank v. Ellis. he ruled that the laws of 

primogeniture, as they had existed in England, were in force in Newfoundland until the 

passage of the Chattels Real Act in 1834. Therefore, at the lime of Joseph Butler's will, 

lands on the island were "fee simplewg3 and regarded as real property. John Evans denved 

92 Evans v. Doyle, 435 - 444. 

93 A fee simple is an estate of inheritance held in absolute ownership, which is free 
of any condition or restriction to particular hein and is descendible to the heirs general, 
whether male or female, lineal or coilateral. Black's h w  Dictionary, 554. A fee tail is an 
estare which is inherited only by a lineai or direct descendent, such as a child to W h e r  
natural parent Megarry, A Manual of the Law of Real Properry, 15. See also Aian M. 
Sinclair, Introduction tu Real Property Law. 2nd ed. (Toronto: Butterworth, 1982): 13 - 
19. 



the land in question by descentgJ and the Act had no application in this case. 

Chief Justice Brady reached the same conclusion as Justice Robinson but on 

different grounds. He decided that the estate of Mary Evans under the deed of 1796 was a 

fee tail descendible through her to her children. However, since Mary lived until 1858 and 

the Chattels Real Act was passed in 1834, the Act rendered her estate subject to the law 

whch govemed the distribution of chattels ml. The property would descend equdly to her 

next-of-kin. In Brady's words, 

I am also of opinion that as she lived unul 1858, the Red Chattels Act, which was 
passed in 1834, operated upon the freehold estate then vested in her so as to render 
it subjecr to the law which governs the distribution of chattels ml, of which a party 
dies possessed, and it would descend to her next of kin instead of the heir of her 
body.95 

He referred to Blackstone's Commentaries to support his position and argued that the 

propeny was absolutely vested in her and she could do with it as she saw fit. John Evans 

would have had the right to the propeny had it not k e n  for the Chattels Real Act. 

However, the coun ruled that the land belonging to Mary Evans Doyle would be passed to 

her children equally as her will specified. 

Ten years later the Act was at issue in the case of Walbank v. Casey, Ex. Of 

~ u d d i h ~ ? ~ ~ o h n  Cuddihy of St. John's died in 1841, leaving his propeny to two nephews, 

Matthew and Richard. He intended to leave land to a third nephew, John, but as John was 

a mariner who had not k e n  heard from in three yem.  he was presumed dead. John 

94 According to the words in John Butler's deed, "her and the hein of her body 
lawfully begotten", Evans v. Doyle, 439. 

95 Evans v. Doyle, 443. 

96 WaZbunk. Admr. v. Casey, Er Of Cuddihy, (1870) 5 Nfld. L.R. 363. 



Cuddihy wished his real and personal property to be passed on to male relatives named 

Cuddihy. His will stated emphatically that none of it go to his fernale relatives. His desire 

was that Matthew and Richard inherit a l l  the property and upon their deaths, it would 

descend to their male children. in the event there were no male children, John specified that 

the property would pass to two sons of his brother, Edward, who was living in Ireland. 

Matthew had two daughters but no sons. Richard had both sons and daughters. The 

defendant in the case was one of Richard's sons, Michael, who claimed Matthew's hd f  of 

John Cuddihy's land to the complete exclusion of Matthew's daughters. His argument was 

that John Cuddihy had intended by his will to leave his property to male relatives only. 

The issue was whether the daughters of Matthew had any right to any or al1 of the 

land which their father held during his lifetime. The cornplainant representing Matthew's 

two daughters claimed that the girls were entitled to their father's propeny. The argument 

was that under John Cuddihy's wili, Matthew took an "estate tail" in these lands. 

According to the Chattels Real Act, it was his absolute property and would be distributed 

dong with the rest of his estate as he wished. 

The case was niled on by Chief Justice Hoyles and Justice Robinson. In Hoyles' 

opinion, the object of John Cuddihy's wiil was to give Matthew an "estate tail" in the 

propenies mentioned in sections two and four of his wiii. Using the provision of the 

Chattels Real Act which declared real property to be chattels, Hoyles concluded that 

Matthew became the absolute owner of the lands and upon his death. they should be passed 

to his personai representatives for distribution among his next-of-kin. Therefore, Hoyles 

mled that the daughters of Matthew would be given their father's property and that the 

provision in the will against females was inoperative. 

Justice Robinson ruled on three specific questions arising from the case. First, as 



he had argued consistently since Walbank v. Ellis in 1853, lands in Newfoundland were 

chattels and not the subject of entail. Therefore, Matthew held the lands bequeathed to hm 

absolutely. Secondly, while John Cuddihy intended to mate an estate tail in the lands he 

bequeathed, the law did not allow for such an estate. Therefore, the "rule is that the fist 

posscssor of a chatte1 bequest takes the whole property divested of those conditions and 

limitations, thar, read in the case of realty, have created an estate tail". Thirdly, Matthew 

took the whole property u n d  his death. Since he died intestate, the estate was to be divided 

arnong d l  next-of-kin, narnely his two daughters. 

The classification of land as chattels real in 1834 clearly created the potential for 

conîiicting interpretations in subsequent court cases. Did English inheritance laws exist in 

Newfoundland pnor to the passage of the Chattels Act? Some found that English law of 

inheritance had not applied in Newfoundland before the act while others held thar the 

Chattels Act was a new law which made a significant difference in establishg that 

propeny in Newfoundland was chattels real but only after 1834. Depending on the 

intcrpremtion. the colonial legislature either confîrmed an existing situation or esablished a 

new one. For cases occurring &ter 1834 this was a key issue. 

Those who decided that the Chattels Act was new law clairned that no statutes had 

been passed previously to alter cornmon-law rules of real property and inheritance laws that 

had been brought to the island by English settlers as their binhnght In their deliberations, 

however. they neglected to consider that the Judicature Acts as early as 1791 did provide 

specificaiiy for English laws only as they could be applied to local circumstances. The law 

of real propeny and inheritance laws, it was found by some individuals such as Justice 

Robinson, clearly were not applicable to the island and in their absence, custom and usage 

aliowed for equitable distribution of al l  property among family members in intestacy cases. 



Custom and usage played a ~ i g ~ c a n t  role in the formation of laws pertaining to 

marriage. property and inheritance. Despite conflicting interpretations &ter 1834. the 

purpose of the Chattels Real Act was clearly to address the law of inheritance in 

Newfoundland. The land of those dying intestate would be inherited as personal property 

and equaiiy distributed among the surviving spouse and children. Legislators decided that 

because of die limited size and value of estates the Act would accomplish two goals, 

narnely. c o n f i  the inappropriateness of both primogeniture and the impartibility of smail 

estates. It would sanction the widely held customary practice of equitable distribution in 

intestacy in order to secure greater economic security for succeeding generations. 



Chapter 6: "Share and Share Alike": Inheritance and Customary Practices 

The inheritance system that evolved in Newfoundland to 1870 was intricately tied to 

the reception issue, to the defïïtion of property and to customary practices. Maners of 

property tempered the restrictions of common law conceming covemire with far more 

important local considerations. The first was the support and maintenance of the farnily. 

For men who left wiUs. sufficient support and distribution of the estate would guarantee the 

weiîàre of the widow and children, panicularly children under the age of twenty-one. and 

widowed and unrnarried daughters. A second consideration was the acknowledgement by 

the community of an individual's ownership of property. This was especiaily important for 

real property used in the fishery since subsequent generations would rely on the same 

fishing rooms as iheir ancestors. As long as the fishery remained the primary occupation on 

the island, testators would ensure that their property was passed to what they considered its 

rightlul heirs. namely. their descendants who would need it to suppon their families. in 

addition to the ali-important fishing rooms, inhabitants felt that other propeny, regardless 

of its type or arnount, was also imponant to keep within the farnily. CarefuUy itemized 

wills show clearly the attention given to ensuring ail persond property, no matter how 

seemingly insignificant, was disuibuted among family memben including immediate and 

collateral kin. in this respect, women played as important a role as men since lhey were 

indispensable mernbers of the family and of the household economy which was the basis of 

its survival. This chapter briefly outlines women's place in the domestic economy and 

reveals the presence of married women in the court system. The primary focus of this 

chapter is to examine the various ways in which individuals inherited property and to 



indicate the prominent place of customary practice in the inhentance system. The chapter 

concludes with an examination of the statutory reforms of married women's property 

which were modelled on the earlier British statutes. 

The Domestic Economy 

The economic responsibilities of planters' wives and daughters increased as 

permanent senlement grew throughout the seventeenth century. The presence of women in 

a planter household often enabled the family to keep more livestock. Several women were 

planters in their own right. Seventeenth-century censuses show that planter households 

headed by wornen, mostiy widows, were generally significantiy larger than the average 

By the end of the Napoleonic Wars in 18 15 and the accompanying economic 

decline in international markets, planters were relying more and more on household labour 

in the production of cod. At the same time. many planters began to diversify by becoming 

engaged in sealing, trapping. ship-building and logging to supplement their in corne^.^ 

Governrnent policy permitted enough land to raise ~ e ~ e t a b l e s . ~  

Women played an important role in the transition from a migratory to a resident 

industry in Newfoundland. Wornen of resident families often mmied migrant fishing 

servants while other young women came to the island as domestic servants and stayed to 

1 Pope, "The South Avalon Planters", 308. Widows who headed planter 
households employed on average thirteen servants as opposed to the nine servants 
employed typically by planters. 

2 Cadigan, Hope and Deception, 38. 

3 Sean Cadigan, 'Whipping Them into Shape: State Refmement of Patriarchy 
among Conception Bay Fishing Families, 1787 - 1825", in Carmelita McGrath. Barbara 
Neis, and Marilyn Porter (eds.), Their Lives and Times: Women in Newfoundland and 
Labrador, a Collage. (St. John's: Creative Press, 1995): 50. 



marry resident fishermen. As the resident shore fishery grew in the eighteenth century, 

women became vital participants in the fishenes and continued to cany on their domestic 

chores of baking, cleaning, cooking and caring for children as well as their shore work. 

Many also engaged in subsistence activities which included making clothes, gardening, 

raising poultry, pigs, cattle, and ~ h e e ~ . ~  Some mamied women were paid to wash clothes 

for single men in their community. This work was regarded notas independent of their 

husbands' efforts but as their contribution to the farnily's sumival. Wills of this penod 

indicate bat the concem to provide for the family was a recunhg theme from late 

eighteenth century to the late nineteenth century. 

By the early nineteenth century, the farnily fishery was established. Women and 

children became a valuable part of the shore crew who unloaded the fish, split and salted it 

and spread it on the tlakes for drying. The quality of the fish depended to a large extent on 

the women's ablhty to cure it. to decide when it needed to be turned or covered and when it 

could be taken up and stored or canied to the local merchants. They were also responsible 

for subsistence agriculnire, made al1 the more challenging by the clirnate and poor soil. This 

seasonal work took many hours of the day; yet, women continued to cany out iheir 

domestic responsibilities as well.' Merchants paid for fish according to its quality. Only 

the best quality of fish would ensure the highest pnces from the merchant 

The production of cod, subsistence farming and in a few areas, commercial 

4 Cadigan, Hope and Deception, 79. 

5 For a further description of the gender division of labour in the fshing economy 
of Newfoundland as well as the changing role of women in Newfoundland history see 
McGrath, Neis, and Porter (eds.),Their Lives and Times: Women in Newfoundland and 
Labrador, A Collage ; Marilyn Porter, '"She was Skipper of the Shore Crew': Notes on the 
Sexual Division of Labour in Newfoundland", LabourLe Travail, 15 (1985): 105 - 123. 



farming, brought together husbands and wives in a joint effort to sustain their households 

in the face of fluctuahg markets and uncertain fishing seasons! In fishing communities 

where there was a heavy dependence on the shore fishery. acnial title to property was not 

as important to married couples as the public recognition of their possession of land on 

which to build a house near the shoreline, close to fishing rooms, stages, tlakes and 

whuves. They needed only ii smaii plot of land on which to cultivate a few vegeubles or 

Pasture domestic animals. 

The population remained predominantly rural throughout the nineteenth century. By 

1884, the total population on the island reached 197,3357 The largest centre, S t. John's, 

had a population of only 29,007 by 189 1.8 In St. John's and the communities of 

Conception Bay, residents were mostly dependent on the seal fishery and the Labrador 

f i ~ h e r ~ . ~  These were also important for residents living on the northeast Coast and in the 

Ferryland district. Unlike residents who engaged in the shore fishery, they did not need to 

live dong the shoreline. Many others engaged in substantial subsistence farming and even 

commercial Canning where women also played a vital role. 

Married Women and the Courts 

Both the courts and Ihe legislature demonstrated their protective function in 

6 Cadigan. "Economic and Social Relations of Production on the Nonheast Coast 
of Newfoundland, with Special Reference to Conception Bay, 1785 - 1855". 195. 

7 Encyclopedia of Newfoundland and Labrador, "Census". 

8 Ibid., "St. John's". 

9 Cadigan, Hope and Deception, 25. 



nineteenth-cenniry Newfoundland. Husbands generally acted on behalf of their wives in 

court actions. Common-law rules provided that husbands were responsible for their wives' 

debu incurred before and during their marriage. Husbands were equally responsible for 

trying to recover money owed to their wives even if the debt was incurred before their 

rnarriage. On January 19, 18 18, Samuel G. Carter took John Power to court to recover 

payment for goocis sold and delivered to Margaret Neile Power before her marriage to the 

defendant. The debt was proved and it was also determined that Margaret owned propeny 

at the lime of her marriage. Power was ordered to pay the debt and gave a feather bed that 

belonged to his wife.1° The rule was that a husband was answerable for a woman's debts 

before they entered into mamage, but it was not dways enforced in light of individual 

circumstances. Surrogate Thomas Coote ruled in Renouf v. Cooney in 18 18, for example, 

that the husband was only responsible for the debts of his wife incurred since their 

marriage. John Renouf, the plaintiff, had taken Robert Cooney to coun to recover the sum 

of £9/11/6 for sundry articles delivered by Renouf to Mrs. Cooney. Most of the articles 

were delivered before her marriage, when she was only fifteen. It appears that because of 

her age, the coun niled that the plaintiff, John Renouf, would recover from Cooney only 

the value of the articles received since the marriage.ll 

Money owed to married women was most often for household tasks that women 

provided for single men in the community. Husbands went to court to recover money owed 

to their wives. Thomas White of Harbour Grace, a fisherman, unmarried, was summoned 

10 PANL. GN 5/1/U6, Ferxyland Surrogate Court Correspondence, Southem 
District, January 19, 1818. 

11 PANL, GN 5/ l / N l ,  S m g a t e  Court Minutes, Centrai District, box 2, file 1, 
Ianuary 1817 - July 1818, John Renouf v. Robert Cooney, February 16, 1818. 



to appear before the Sessions Coun in Harbour Grace on Saturday, December 15, 183 1. 

He was answering the cornplaint of Timothy Toole who stated that his wife, Margaret, had 

not received payment of f l /  5 due her for washing done for White since September of 

183 1 .12 

While husbands commonly acted on rheir wives' behalf in court cases, on some 

occasions manicd womcn took the initiative. Women's indispensable role in the productior. 

of cod, to some extent, limited male aurhority in the household. The frequent absence of 

husbands involved in the fishery left many wives responsible for the household and. when 

necessary, for making court appearuices. For example. manied women complained when 

strangers trespassed on the couples' propeny. in 175 1, Mrs. Brooks, on behalf of her 

husband. Nathaniel, of Bay Bulls complained that Captain John Lang had encroached on 

thcir plantation situated on Burst Heart ~ i l l . ' ~  Mary Gosse, the wife of John Gosse, went 

to Surrogate Coun in Harbour Grace in 1822 to cornplain that Michael Farrell had 

trespassed on her husband's fishing room in Back Cove, Spaniard's I3ay.l4 

Beyond trespassing, a second reason for their court appearances was to demand 

paymenu owed to the mamed couple or to another member of the farnily. On March 20, 

1843. Bndget Davis appeared in Surrogate Coun in Harbour Grace to take an oath that 

James Hookey was in debt to her and her husband, Samuel Davis, in the amount of £4/17/ 

12 PANL, GN 5/3/B/19, Magistrates Court records, Harbour Grace, box 57. file 2, 
Civil Process, 1830 - 1839. 

13 PANL, GN î/l/A, Colonial Secretary's Office, Outgoing Correspondence, v. 1 
- 4, box 1, 1749 - 1770, Brooks v. Lang, September 9, 175 1. 

14 PANL, GN 5/11B/1, Harbour Grace Surrogate Court Minutes. March - Aprii 
1822, April 13, 1822. 



3, an account that had been drawn up on January 18, 1842, when Bridget was still 

single.15 In an interesting extension to the law, a mother codd act on behaif of her child. 

Catharine Delahunty of Ferryland look Thomas Noms to court in 1830 to recover wages 

due her son when he worked for Noms during the previous summer.16 There is no 

indication of her son's age or whether he was absent from the community at the t h e .  

niird,  mmied  womrn petitioned the courts on criminal matters. In March 1750, 

AM Lake went to court in Placentia and explained that her husband had a plantation and 

fishery in Paradise where he employed several servants. She accused four of his servants, 

while her husband was away, of beating and abusing her "in a barbarous mannef. The 

four accused. Patrick Conroy, Morris Francis, John Coor and John Francis, were 

surnmoned to appear in coun on August 30, 1750.l' Married women also appemd in 

coun to act as witnesses in criminal proceedings. In the case of Howell v. Howell in 1847, 

Ann Taylor, wife of Jonathan Taylor, a planter in Carbonear, gave evidence in an assault 

case committed by John Howell and Benjamin HoweU on Mrs. Sarah ~owell . '*  Wives 

also went to coun on behalf of their husbands when property ownership was in dispute. 

Thc same Sarah Howell retumed to Magistrates Court in Harbour Grace only a few months 

15 PANL, GN 5/3/B119, Magistrates Coun Records, Harbour Grace, Civil 
Process, 1820 - 1 869, box 6 1, file 3, March 20, 1843. 

16 PANL, GN 5/4/C/1, Court of Sessions Minutes, Southem District, Box 1, 1829 
- 1838, November 15, 1830. 

17 PANL, GN 2/l/A, Colonial Secretary's Outgoing Correspondence, v. 1-4, 
1749-1779, f. 435. 

18 PANL, GN 5/3/'119, Harbour Grace Magistrates Court, Box 56, f. 5, 1840 - 
1849, May 8, 1847. 



later to claim "quiet and peaceable possession of property" disputed by her husband's 

relatives. 19 

When marital relations broke down, married women appeared in court to cornplain 

that their husbands had desened the family. In 1825, Cebelia Dunphy took her husband 

Matthew to court to recover £49 for maintenance of herself and a ~h.i ld.~* Jane Sirnmons of 

Harbour Grace, wife of Moses Simmons, a seaman, took an oath in 1877 that her husband 

had left her without any intention of supporthg her.21 Desened wives were entitled to 

somc govemmrnt relief by the legislation passed during the nineteenth century. One of the 

first pieces of legislation of the new colonial legislature was designed to protect rnamed 

women and children, a responsibility which the courts had by custom held for many 

7 7 years.-- The  AC^'^ gave deserted wives the right to sue for support. The courts were 

empowcred to apprehend any parent who had abandoned his or her child and in certain 

cases appropriate an individual's property or wages to support the desened wife or 

children. The Act d s o  provided that where a husband would not work to support his 

19 PANL, GN 5/3/B/19, Harbour Grace Magistrates Court Records. box 6 1. f. 3. 
1830 - 1849, November 1847. 

20 PANL, GN 5/1/B/l, Harbour Grace Surrogate Coun Minutes, box 5.  May 1825 
- September, 1825, September 8, 1825. 

21 PANL, GN 5/3/B/19, Harbour Grace Magistrates Court Records, box 64, f. 5, 
1870 - 1879, October 15, 1877. 

22 For examples of the courts' protection of deserted wives and acting as parens 
patriae of children see English, 'The Reception of Law in Ferryland District". 

2 (1834) 4 Wm. IV, c. 8 (Nfld.): An Act to afford relief to wives and children 
deserted &y their husbmdc and parents. 



family, or where he spent the farnily earnings on Liquor, he could be sentenced to hard 

labour for two weeks. The stanite expired in 1856 and was replaced in 1858. The new 

~ c t "  included a procedure for attaching the wages of a deserting husband or father. Thus a 

man's employer could be ordered to pay part of the employee's wages to the wife and 

children. The Act was replaced in 1865 with an added provision for the maintenance of 

clderly and infirm parents. 25 

The depth of financial and emotional despair of some married women is apparent in 

several letters sent to local authorities pleading for assistance. A ptition from Mary B q  

to Judge Tucker in 1828 illustrates this point She asked to have her husband released from 

prison so that he might "extend his assistance to his children" that they might no longer be 

cxposed to **the poveny and insults of a world of r n i ~ e r y " . ~ ~  Women and children ais0 

sought the assistance of the couns when their lives or physical security were threatened by 

husbands, fathers, or other farnily members. Correspondence dated August 29, 1854. from 

James LeDrew of Hants Harbour to Robert Pinsent of the Magistrates Court in Harbour 

Grace illustrates the desperation of these women. 

Mrs. Ann Champion came to me this aftemoon complaining that her husband 
threatens to take her life and also that of her children, she says that she is not safe to 
be where he is as she don? know the moment he may take her life - she also thinks 
its quite useless to bind him over to the peace, for she is sure he will not keep it, he 
having drank so freely of spinting liquors that his sense appears to be taken from 
him. 

24 (1 858) 2 1 Vict. C. 13 (Nfld.): An Act to afford relief to wives and children 
deserted by their husbands and parents. 

2~ (1865) 28 Vict. c. 6 (Nfld.): An Act to make provision for wives and children 
dese rred by their husbands and paren ü, and for ag ed persons deserted by th eir ch ildren. 

26 PANL, GN 5/3/B119, Harbour Grace Magistrates Court Records, 
Miscellaneous, Box # 72, July 28, 1828. 



We have no lock up house on this shore, therefore we cannot confine him and the 
oniy thing that 1 can do is to send the constable John Pawley with him to you, for 
the purpose of your making an enquiry into the cause of his bad conduct and to beat 
him according as you think he deserves.27 

Surrogates and justices of the peace were familiar with the senous consequences of 

desertion by husbands and expressed in letters to the Colonial Secretary their desire to 

"have the widows and orphans cared for".'* They had deliberated on the pleas of many 

letters from desperately poor wives and mothers who faced winters of starvation in the 

absence of husbands and fathers. Letters to coun officials iliustrate the depth of this 

problem. For example, another letter to Magistrate Pinsent from his colleague, Charles 

Walsh, in 1854 States: 

The wife of John Lynch applies to me for a note for meal. I do not iike to 
refuse the poor woman, at the same time, 1 desire not to hold out any 
encouragement towards getting relief from the court to families in general 
where their husbands are home. She tells me that John Lynch is 
endeavouring to get something by rinds that he has but that they are not yet 
dry for sale. She is, 1 believe, a woman whose word is to be depended 
upon.29 

The courts gave more concessions to manied men with families than to single men. 

In 1817, John Webb, a single man, was told by Surrogate Reverend Frederic Carrington 

that his request for land on the south side of Carbonear would have to wait until the 

Govemor's arrival, at which time he could apply for a land gram A married man, 

however, was permitted to fence in as much land as he needed to grow vegetables for his 

27 CNS Archives, col. 003. Magistrates Office, Harbour Grace. f. 25, 
Miscellaneous Communities, August 29, 1854. 

28 PANL, GN 5/3/B/19. Magistrates Court Records, Harbour Grace, Box # 64, 
file 4, 1860 - 1869. 

29 CNS Archives. col. 003. Magistrates Office, Upper Island Cove, f. 24, 1854. 



family.30 When David Meehan's home burned down in 1832 he received a sympathetic 

response from the Chief Justice Alexander Tucker. Meehan, a carpenter in Harbour Grace, 

requested approval to rebuild his house on property he had held for some tirne. He 

proposed to build a shed which would "cover a wife and seven children frorn the 

inciemency of a long, cold winter"? 

A wife could not be convicted of any "larceny, burglary, wounding, forgery, or 

uttering forged notes" if the offence was comrnitted in the presence of her husband with his 

coercion and participation. She could be convicted of "treason, murder, pe jury or 

robbery", however. regardless of her husband's presence. A husband and wife could be 

jointly convicted for every offence punishable under surnmary conviction of which they 

had bcen Iound jointly guilty. Furthemore, the husband was often held responsible for his 

wife's b e h a ~ i o u r . ~ ~  Both the husband and wife went to court to protect the good reputation 

of the manied woman. in 1824, two manied couples appeared before Surrogate Oliver St. 

John in Harbour Grace in the case of Colbert v. Fitzgerald. The plaintiffs, Maurice Colbert 

and his wife, accused the wife of Patrick Fitzgerald of defaming the character of Ma. 

Colbert. The defendant denied the charges and several witnesses were called. The court 

ruled that 

in the absence of a husband, if a wife commits a wilful act whereby another has 

30 PANL, GN 5/11Bll. Harbour Grace Surrogate Court Minutes, box 2, October, 
1816 - October 1818. 

31 PANL, Magistrates Court Records, Civil Process, 1830 - 1839, box 56. file 1. 
correspondence dated October 20,1832. 

32 D.W.Prowse, Manual for Mugistrates in Ne~uundlund. (St John's: J-C. 
Withers, 1877): 44. 



suffered within a civil action to claim compensation, that the husband shall make 
that compensation good as far as the injury desemes, but if a wife comrnitted a rash 
and wilful deed comprising a criminal offence, then the wife's person is called upon 
only, for to make retaliation for that criminal offence. In the present case, the 
defendant's wife committed herself by slandering and vilifying the reptation of a 
Married Woman by using such language as was unbecoming any rnodest woman to 
express, that such language was the cause of bnnging great disorder, disquietude 
and unhappiness between the plaintiff and his wife. 

The Surrogate felt that it was unfair to require the defendant to pay heavy damages for the 

words of his wife but hc had no alternative but to fine the dcfcndmt f 5 and the costs of 

issuing the  rit?^ 

In 1822, Lawrence Shehan and Johanah Shehan appeared before Oliver Si. John in 

Harbour Grace Smogate Court to accuse Dennis Mangan of defaming Johanah's character 

when he publicly stated ba t  she had run away from her husband and was living with 

anorher man. The incident, according to witnesses, had detrimentally affected the couple's 

mmiage. Demis Mangan, the defendant, explained that he was drunk when he made those 

observations and that he was ready to acknowledge before the coun that he had no grounds 

for accusing Mrs. Shehan of adultery and apologized accordingly. Interestingly. in giving 

judgement, th- coun observed that Lawrence Shehan, by his brutal treatment of his wife, 

had compeiled her to leave their home and seek refuge with her nearest neighbour. The 

court ruled ihat 

the husband, who as her first and most natural protector, should have proved her 
dearest safeguard in every danger, had unlike a man, driven his wife without the 
slightest apparent cause from his bed and from his house, during a stomy night 
and this obliged her to seek shelter and for to preserve life itself, within the waiis of 
another man's hut, thus that husband owed ai l  that had occurred to his own 
unfeeling unnatural conduct ... 

It is his wife alone, whom this court has thought it proper to protect from a 
recurrence of those insults, by giving judgement against the defendant with five 

33 PANL, GN 5/1/Bll, Harbour Grace Surrogate Court Minutes, box 4, f. 1823 - 
1824, November 27, 1824. 



shillings damage and costs of the suit? 

Inheritance Practices 

Real and personal properiy was passed on to the next generation of the family by at 

least five means: deed of gift, deed of conveyance, intestacy, will, and marriage senlement. 

The size and nature of bequesü were determined by considerations such as custom, duty, 

affection, faimess and the need to provide some measure of rconomic security to the 

immediate lamily and to acknowledge past and future coniributions by family members. tn 

the absence of or ignorance of a local authonty, property boundaries in small fishing 

communities were arbiuarily drawn according to need, consensus and compromise. 

Documentation was not always required to convince local authonties of ownership. 

Occasionally, individuals simply relied on the suppon of members of the community or the 

reputation of the family to sanction ownership of propeny. For exarnple, Mrs. Elizabeth 

Gobbett (formerly Elizabeth Pigeon) of Ferryland petitioncd Governor Drake in 1750 for 

the right to the property known as Pigeon's Plantation, which consisted of three ships 

rooms in Ferryland. Although Mrs. Gobbett had mislaid the original patent. possession 

was granted to "her and her assigns forever" by virtue of her family narne. 35 Similarly, in 

177 1 Govemor Byron granted quiet and peaceabie possession of property to Mrs. Anne 

Williams. She claimed property which originaiiy belonged to her grandfather, Major John 

Jenkins before 1685 and long after, but the property had been unoccupied since his death. 

Community recognition of Mrs. Williams' relationship to Major Jenkins was sufficient for 

34 PANL, GN 5/1/Bll. Harbour Grace Surrogate Court Minutes, box 6, 1821 - 
1822. Jmuary 18, 1822. 

35 PANL, GN YllA, Colonial Secretary's Office, Outgoing Comspondence, 
Ferryland, August 3 1, 1750. 



her to receive possession of the property.36 

The most important piece of property to inherit was the fshing room. Vital to their 

source of livelihood, fishing rooms, stages, flakes, boats and gear were bequeathed by 

fishermen to sons and daughters, or in their absence. to coliateral kin, regardless of gender. 

It was so important that the property remain in the farnily that many fathen and widows 

protected its ownership from sons-in-law in their wills. fearing it would, at some future 

date, move outside the family. Both men and women distributed property on a equitable 

bais to farnily members. As in Gagan's third rnodel?' in farnilies where the son inherited 

the di-important propeny required to execute the fishery, he was expected to provide for 

Ihe econornic secunty and maintenance of other claimanü, including the widow, who had 

legally inherited by means of cornmon law a i  least one-hird of the estate. In 

Newfoundland, this often meant that unmanied children and the widow would remain in 

the family home regardless of who held title to it. 

Deed of Gift 

In English law property may be the subject of a gift. The property is retained by the 

person who received the gift and, unlike a will which a testator can change as he wishes, 

the gift is irrevocable. Gifts of land are usually termed voluntary conveyances. Among the 

ways in which reai and persona1 propeny can be gifted are: by deed or instrument in 

writing; by delivery where the subject of the gift admits delivery; and oy declaration of 

36 PANL. GN 2/l/A, Colonial Secretary's Office, Outgoing Correspondence, v. 5 
& 6, October 22, 177 1. 

37 Gagan, Hopeful Travellers, 5 1 .  



trust, which is the equitable equivalent of a gift.38 NO particular form is necessary for a gift 

of land by deed. It can be made between two individuais or by the person giving the gift 

alone?' Where there is an absolute gift of real or personal property, there cm be no 

conditions made on the recipient of the 

Table 6.1 : Distribution of Deeds of Gift 

Deed of Gift 1 Number 1 Percentage 
-- - - 

Conveyed property from parent to child 1 15 1 68. 2 % 

Conveyed property between coilateral 
kin 1 1 18.2% 

Conveyed property to others 1 3 ( 13.6 % 

Sources: CNS Archives, MF 236, Col. 150; PANL, GN UlIA. GN WltBll, GN 5/1/Bll. 
GN 5/2/A/9. GN 5/1/C/1, GN 511. Registry of Wills, v. 1, MG 382. MG 399. See 
Appendix B for a complete description of relationships and sources of deeds of gift. 

In Newfoundland, the deed of gift was a convenient and inexpensive method of 

conveying land. houses, fishing rooms and property connected to prosecuting the fishery, 

such as stages, nets, and boats. It was rnost often used to convey property from parent to 

child, or to collateral kin, and occasionaily to parties that were not related. As illustrated in 

Table 6.1, research uncovered 22 references to a deed of gift scattered throughout the court 

38 Halsbury. Luws of England, v. 15, "Gifts" at 708. 

39 Ibid., v. 15, 709. 

40 Ibid., v. 15, 728. 



records and wills. Approximately 86% of the deeds conveyed property from one family 

member to another. most often from parent to child. 

A typical deed of gift was made in 1803, Mary Horton, a widaw, gave a fishing 

room in Harbour Grace to her daughter and son-in-law, Mary and Philip ~ o l l o ? ~  By a 

deed of gift in 18 12 William Miller gave his stages, flakes, dwelling house and fishing 

room ui New Bonaventure to h s  son ~arnuel.~'  The gift of property irom parent to child 

ensured that important fishing rooms remained in the family. This was the intention of 

Phillip Adams. a planter in Twiilingate in 1828 when he gave property as a gift to his 

daughter lane. The deed stated: 

Know ye that 1 Phillip Adams of Twilihgate, planter. do give over to my 
daughter, young wife of Phillip Young of Twillingate, part of my fishing 
room or plantation to be for her benefit or advantage as long as she or any 
of her family may live or whom she or her husband may leave it. at iheir 
decease and which part of the said room is marked by a shore on each 
side.43 

Sarah Harris of St. John's received considerable property from her father Nicholas 

Gill through a deed of gift. This was an exceptionally large estate located in present-day 

east end of St. John's. The deed drawn up by Gill, a judge of the Coun of Vice-Admiralty, 

placed the property in trust for the use of his daughter. h 1803, the surrogate coun in St. 

John's appointed John Rendaii as trustee of the estate. The court's decree stated: 

for in consideration of the natural love and affection which he hath and 
beareth unto his daughter Sarah Giil, now Sarah Harris, and for and in 

41 PANL, GN 5/2/A19, Supreme Court Central District, book 3, 1803 - 1807. 

42 PANL, GN 5/1 / ' ,  Trinity Surrogate Court minutes, Northem District, 1805 - 
1821. 

43 CNS Archives, col. 150, Peyton Family, box 1, f.1.07. wills and documents. 



consideration of five shillings of lawful money of Great Britain to him in 
land paid by the said Sarah Gill, a: or before the ensealing and delivery of 
these presents.. .al1 the dwelling house, outhouses, lands. tenements, and 
premises commonly known by the name of "New Forest" with all the 
rights, members, and appumnances thereunto belonging situate, having and 
being on the South Quidi Vidi pond in St. John's containing twenty acres of 
land and al1 singular edifices, buildings, common of Pasture, ways, paths, 
passages, waters, water courses, easement, profi t24 

in 1834, Sarah's wiil described the property "...conveyed to me and my heirs by Deed of 

Gift from my late father Nicholas Gill bearing date the 27th of November, 1792, to have 

and to hold She left equal shares of property designated "New Forest" in St John's 

to her two daughters and one son. 

Nihough by n i le  of law, gifts of real or persona1 property could not carry 

conditions to the recipient, there are several examples of gifting with conditions in the 

Newioundland records. In a deed of gifr in 1833, Michael O'Neill of Fermeuse gave a 

fishing room and plantation that he had inherited from his father to his eldest son. 

Constantine. By a second deed of gifi on the same day, he gave his own fishing room, 

plantation and houses to his four remaining sons, John, Michael, Owen. and James with 

the condition that they support their mother. Mary O'Neill, for the rest of her Me. In his 

will, O'Neill bequeathed f 1 0  to his wife. Mary. for her "sole use and benefit" and f 100 to 

each of his daughters as long as they remained "under the control of their mother and were 

directed by her in the selection of h ~ s b a n d s ? ' . ~ ~  

- - - -- 

44 Ibid. 

45 PANL, MG (Manuscript Group) 399, Hugh Bastow collection. 

46 PANL, GN 511, Registry of Wills. v. 1, Will of Michael O'Neill, April 16, 
1833. 



Conveying property through a deed of gift was occasionally challenged in court but 

consistently ruied to be valid means of conveying property. In 1754, a petition from Joseph 

Bowles was delivered to John Lloyd, Commander of the Arundell at the Court of Sessions 

in Trinity. Bowles, a merchant in Trinity, claimed that James Bayley was in illegal 

possession of land belonging to Bowles' estate known as "Harvey's Plantation" in Tnnity. 

To prove his title to the property , Bowles produced a deed of conveyance from the original 

owner. Edward Hill, to William Harvey, dated September 7,1699. He also produced a 

deed of gift made by William Harvey's widow to her son-in-law, Philip Sweet His two 

sons, Philip and William, had conveyed the property to Joseph Bowles for £40 on October 

18, 1738. The court supported Bowles' 

In September 1750, a deed of gift enabled two sisters to claim property in Harbour 

Grace Surrogate Court. Mary Ford and her sister claimed a plantation in Carbonev that 

was occupied by Henry Abbott. The women produced a deed of gift for the property given 

to hem by their late mother, Esther Bumdge. Abbott was given twelve months to show 

what rights he had to the plantation. When he could not comply, the court awarded Mary 

Ford and her sister possession of the propeny?8 

A further example of the use of a deed of gift in a property dispute occurred in 

1821. Elizabeth Webber clairned the right to property in Caplin Cove belonging to Ebenezer 

Webber and Patience Sweetapple. The property had onginally belonged to the late John 

Webber who in a deed of gift divided the property among his children. The court heid that 

the deed of gift was vaiid and, furthemore, that the "respectability of John Webber had 
. - - -  - -  

47 PANL, GN 5/4/B/l, Trinity Court of Sessions Minutes, September 10, 1754. 

48 PANL, GN 2/1/A, Colonial Secretary's Office, Outgoing Correspondence, v. 1- 
4, September 19, 1750. 



been fully proved. Although the eldest son, Henry, had taken a greater proportion of his 

father's property than either of his brothers or sisters, the Surrogate Court mled that he was 

to share with them the number of yards he had more than the others according to the 

specifications of their father's deed.49 

A deed of gift could ovenide the provisions of a wiU. Three brothers, Saul, Joshua 

and John Collins contested the inheritance that their brother, Luke, received from their 

mother in 18 18. They appeared before Surrogate Roben Rowley in Placentia to cornplain 

that Luke had refused to divide the property equally, keeping a large portion for himself. 

This action, they claimed, contradicted the terrns of Ruth Collins' will. Investigation by the 

coun revealed that the property Luke claimed had been given to him by his mother in 1812 

by a deed of gift which he produced in court. The three brothers were denied equal portion 

of the property and were required to pay coun c o s d o  

A deed of gift also became the focus of an intestacy case in Harbour Grace 

Surrogate Court in 1823. The case involved the equal distribution of property among 

children where both parents had died intestate. On October 30th, John Badcock, son of the 

late Francis and Mary Badcock of Bay Roberts, produced a document which stated that his 

mother. Mary Badcock, had inherited an equal share of the îïshing room and plantation 

belonging to her father, the late Thomas Mercer. Mary had subsequently conveyed by deed 

of gift al1 title and interest to the room and plantation to her son, John. 

The issue appeared simple so the Surrogate awarded John Badcock permission to 

49 P M ,  GN 5/1/B/l, Harbour Grace Surrogate Court Minutes, box 3, 1821 - 
1822, October 24, 1821. 

50 PANL, GN 5/1/C/1, Placentia Surrogate Court Minutes, Southem District, box 
1, 1818-1823, 1806 - 1819, August 10, 1818. 



daim the property. However, the property in question had been occupied for several years 

by Mary's brothers and their families. When they refused to acknowledge John's 

inherirance, John had no choice but to retum to court the next day to gain the property he 

felt was nghtfully his through his mother's deed of gift.5' 

Thomas Mercer had died fony years before and his widow had died thirty years 

aga Both died intestate, leaving four sons (two of whom were deceased at the time of the 

court case) and two daughters, Mary and Ann. Since the death of their parents, the sons 

had lived with their wives and children on the premises and property, comprising land, 

houes. and fishing rooms. Both sisters lived there as well until Mary married Francis 

Badcock and moved out of the house. Their son, John, now claimed in full his mother's 

portion of the property in Mercer's Cove. 

The defendam' attorney argued that the "long unrnolested and unintempted 

possession" gave them legai title to the property. However, the court sought to protect the 

child of Mary Badcock and the deed of gift. The Sunogate ruied that "nearest kindred by 

blood between brothers and sisters shuts out any plea of this nature panicularly in the first 

and second generation". Furthemore, the court said, it would be "a great wrong to 

preclude the child or children of just right of inhentance". The Surrogate ruled that ihe 

property in the possession of the Mercers be equitably divided according to the nurnber of 

legal claimants by heirship. John Badcock was entitled to his portion of the property 

according to his mother's deed of gift as long as he agreed with the stipulation to carry out 

the fishery from the property given to hirn. 

The notion of rightful inhentance, the use of a deed of gift and the importance of 

51 PANL, GN 5/1/B/l, Harbour Grace Surrogate Court Minutes, Badcock v. 
Mercer, October 30, 1823. 

178 



fishing rooms to a family's economic security came together in a Harbour Grace court case 

in 1796. John LeGrove of Broad Cove died intestate in 1773. leaving several children 

including two daughters. On April4, 1796, the husbands of the Iwo daughters, Mr. Peppy 

and Mr. King, presented a petition to the Surrogate Coun in Harbour Grace clairning their 

"wife's right", part possession of LeGrove' s fishing room. They argued that LeGrove's 

b e c  sons, Thomas, Peter and Simon had taken possession of the fishing room to the 

prejudice of the remaining children. On Apnl 11, the defendant, Thomas LeGrove, 

appeared in court with several witnesses to prove that his father John LeGrove had given 

the fishing room to his sons as a gift. The Surrogate noted that the room had long been 

neglected so he appointed three local residents, James Cunis, Jonathan Moors and John 

Hudson. to place a value on the room by September 1st. They agreed on a value of £25. 

Afier £4 was deducted for court cases, Thomas LeGrove was ordered to give one-third or 

f7 to the widow and divide the remaining f 14 equally arnong the surviving children. 

LeGrove remained in possession of the property while the others received financial 

A deed of conveyance was a second method of passing property frorn parent to 

child. Sarah March received property frorn her parents in this manner in 1807 with the 

condition that her parenu would be taken care of for the rest of their lives. The deed of 

conveyance was recorded by Surrogate John Clinch at the Trinity Sunogate Coun on 

October 19, 1807. 

This Deed of Conveyance made the 24th of August, 1806, that 1, Wiliiarn 
Minton, fisherman of Perlican, do rnake over to my daughter, Sarah, now 
married to John March, of Perlican, fisherman, for the consideration of one 

52 PANL, GN 5/11Bll. Harbour Grace Surrogate Court Minutes. file 1793 - 1797, 
April4, 1796, Peppy and King v. Thornos LeGrove. 
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shilling of lawful money of Great Britain, to me in hand paid at the seaiing 
and delivering hereof of my right, titie and interest in and to a certain 
dwelling house of mine now occupied by the said John March together with 
three gardens, five dogs, cotterelss3 and sundry earthen ware to be hers and 
hers forever, any deed, wills, or otherwise notwithstanding. To have and to 
hold the said dweiiing house, gardens etc. free of any let or hindrance for 
her own sole use and benefit and for the benefit of her hein, executors, 
administrators and assigns, the sarne being at ihis time rny own 
unincumbered propeny ... John March and Sarah, his wife, upon their being 
kept in quiet possession of the above premises, are to maintain me during 
rny life.54 

The deed of conveyance was brought to the court by Sarah's husband, John March, who 

was legally acting on her behalf. 

Intestacy 

Many inhabitants of Newfoundland in the eighteenth century and early nineteenth 

century died intestate. A combination of mles and accepted practices govemed intestate 

succes~ion.~~ The division of persona1 property followed the provisions of the Statute of 

Distribution (1670) which specified equai division? When a husbandfaiher died intestate, 

his estate was divided among the surviving farnily. If his wife sumived him, she received 

one-third of the estate while any children inherited the rernaining two-thirds, divided 

equally among them. As we have seen, the Chattels Real Act in 1834 confirmed the 

53 A cotterall [conerel] is a metal bar with notches on which a pot is hung in a 
fireplace. DNE, 1 15. 

54 P M ,  GN 5/1/B, Surrogate Court Minutes, Nonhem District. 1805 - 182 1, 
October 19, 1807, 

55 As mentioned in chapter 4, the Judicature Act in 1792 gave the Supreme Court 
the power to administer effects of intestate and to issue letters of probate. 

56 The Statute of Distribution is explained in Chapter 3 on page 57. 



equitable distribution of real property among the next-of-kin in cases of intestacy. 

In the kw intestacy disputes which have corne to light, the eldest son typically 

claimed more than an equal share. In 1792, for example, Charles Webber, fmding hhself  

in debt to Thomas Lewis of Harbour Grace. used land left by his late father to satisfy the 

debt. In Surrogate Court on September 20, Elizabeth Webber, the widow, petitioned the 

court stating that her husband had died intestate leaving her with eight children. She had no 

knowledge of the land being sold or mongaged to satisfy Charles' debts. The court ruled 

that according to the d e s  of intestate succession, the widow, Mrs. Webber, had sole right 

to one-third whilr her son, Charles, had a right to only one-eighth part of the two-thirds of 

the land lrft to the children? 

When a widow rernarried, her new husband could have access only to the one-third 

dur his wife from her previous mmiage. Matthew Whalen went to couri in Harbour Grace 

in 1795 to claim property of James Cole of Colliers. Whalen had been married to Cole's 

widow for sixteen years and had brought up six children from her first mamage. He 

claimed that this was much "trouble and expense" and now that they were older he claimed 

the right to their late father's fishing room as compensation. However, the court did not 

concur and d e d  that the fishing room be divided with one-third allowed to plaintdf's wife 

and the remaining two-thirds divided equally among the six c l ~ i l d r e n . ~ ~  

Testation Practices 

Three features dominated testation practices in the eighteenth and nineteenth 

57 PANL, GN 5/11B/1, Harbour Grace Surrogate Court Minutes, box 1 ,  Book of 
Common Pleas. 

58 PANL, GN 5/1/B/1, Harbour Grace Surrogate Coun Minutes, box 1, fde 1793 - 
1797, April 15, 1795, Matthew Whalen v. the children of the lute James Cole. 



centuries. First, most men who left wills sought to provide continued support for their 

widows, and for their children who were single or dependent. Secondly, most parents 

were anxious to protect their daughters' inhentance from sons-in-law (current or future) as 

a way of ensuring that property would not leave the farnily should the sons-in-law claim 

ownership upon marriage. Thirdly, fathers and mothers were also concemed that sons 

should be economically secure through their inheritance since they would be the future 

providers for families. 

A total of 423 wills were used to anaiyze inheritance practices. The eariiest will 

brlonged to John Bole in 1759 and the latest was the wili of John Leary written in 1899. 

Table 6.2 shows the distribution of wiils by decades. No signifiant changes in testation 

practices occurred during this period. Eighty-one wilis belonged to women, the majority of 

whom were widows. Table 6.3 shows the distribution of wills by men and women. 



Table 6.2: Distribution of Wills by Decade 

Il~ecades 1 Number 1 Perceniage 

No daie given 19 4.5% 1 Total 423 100% 

Sources: PANL, GN 5/1, Registry of Wills, GN 5. Court Records, Collections; Registry 
of Deeds, Miscellaneous Deeds and WiUs, 1744 - 18 10; CNS Archives, Collections. Al1 
tables which follow in this chapier are based on these sources. 



Table 6.3: Distribution of Wills by Gender 

Sources: PANL. GN 5/1. Registry of Wills, GN 5, Coun Records. Collections; Registry 
of Deeds, Misceh.neous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

('Men 

The wiils ref'lect an economy based prirnariiy on the fishery. The testators represent 

cighty-five communities on the island from St. John's in the east to Port aux Basques in the 

West. as far north as Twillingate and as far south as ~ r e ~ a s s e ~ . ~ '  Thirty-five percent of the 

Number 

342 

male iestators were fishermen and planters. Their wills generdy included land, stages, 

ilakes, fishing rooms, seines, nets, boats, as well as personal items. The small number of 

famiers on the island lelt their land, equipment, poultry, cattle and horses to their families. 

For example, in 185 1 Edward Hayes divided his farm between his wife and only son. 

They ais0 inherited the animals, wood, and potatoes. Hayes' wife also received eight loads 

Percentage 

80.9 % 

of cods heads60 Other testators' occupations include artisans who provided services to the 

1 

community, such as carpenters, blacksmiths, coopers, masons, and shopkeepen? Of the 

eighty-one wiils by women, only one included an occupation. that of Bridget Fiannery of 

St. John's who was a dealer. 

59 See Appendix D for the places of residence of testators. 

60 PANL, GN 511, Registry of Wiiis, Wiii of Edward Hayes, January 3, 185 1. 

61 See Appendix C for a list of occupations of male testators. 



Not aii testators had immediate families to inherit their property. In such cases, 

collateral kin such as nephews, nieces, brothers and sisters inherited property. Table 6.4 

shows the distribution of property by male testators to family members, friends, and 

community ~ r ~ a n i z a t i o n s . ~ ~  John Peckham, a planter in TNiity left his "fishing rooms, 

house, stages, stores, boats, punts, seinesT' equally to his two nephews on the condition 

rhat they takc carc of Peckham's sister, ~ l i z a b e t h . ~ ~  Charlotte Keating, a spinsier who lived 

in Stamford. England at the rime of her will in 1858, left property known as "Sudbury 

Hall" and "Woodbine Place" in St. John's to her two nieces. KeatingTs propeny on Water 

Street was divided arnong her nephewsO6' 

Most wills by men list property such as land, houses, fishing rooms, farms, money 

and boats and careluily designate the beneficiaries. Remaining personal effects and goods 

were generaiiy left to widows and children, on an equitable basis. Where lhere was no 

immediate farnily, testators divided the propeny among collateral km, and occasionally, to 

lriends and comrnunity organizations such as the church. For example, William Munden of 

Brigus left his land. house, and moveable property to his wife, Olivia, and their children. A 

piece of land and a small portion of money was left to the Wesleyan Missionary Society 

and to his pndchildren? John Barnes, a fisherman in Greenspond, for example, left his 

62 See Appendix E for the distribution of property by each male testator. 

63 PANL, GN 9 1 ,  Registry of Wills, v. 2, Wiil of John Peckham, Trinity, May 9, 
1853. 

64 PANL, GN 5/1, Registry of Wills, v. 3, Wiil of Charlotte Keating, Stamford, 
England, December 2,1858. 

6s PANL, GN 5/1, Registry of Wills, v. 2, Will of Robert Munden, Bngus, 
November 13, 1851. 



house to his sister, Prescilla Blake. and his fishing room, land, and stores to his nephews, 

Peter Blake and George Blake. His money was divided among his nieces and nephews? 

Table 6.4: Distribution of provisions in wills by male testators 

II 1 Nurnber of Wills* 

of beneficiaries 12 
no t specified 

Grandchildren 

Collaterai km** 

I ) T o ~ ~ I  number of wiUs 1 342 

33 

8 1 

Sources: PANL. GN 511. Registry of Wills. GN 5, Court records, Collections; Registry of 
Deeds, Misccllaneous Deeds and Wills, 1744 - 18 10: CNS Archives, Collections. 

* Note that these provisions are not exclusive. More than one may appear in a will; 
therefore, the total number of observations do not add up to 342. 

+* = other relatives, including mothers, fathers, nieces, nephews, aunts, uncles, cousins 
*** = churches, missionary societies, orphanages, convents, schools 

66 PANL, GN 5/ 1, Registry of W U ,  v. 4, Will of John Bames, Greenspond, 
December 3, 1880. 



The simple will of Charles Tucker, a planter in Ship Cove, was typical of those 

made during this period. He left his property to his wife, Mary, for use throughout her life 

and at her death, the property was divided arnong their sons and daughters6' One variation 

of ths type of will was to give the widow discretion to divide the property among the 

children as she wished. In 1832, for example, Michael Stack left al1 reai and personal 

property to his wife, Margaret, for her to share with the children "in such a way as she may 

conceive most beneficial for herself and the ~h i ld ren" .~~  Other wills stated precisely what 

was left to the widow and what was designated for each of the children. In wiUs where the 

husband mentioned both a surviving wife and children, the widow's inheritance commonly 

reverted rquaily to the children upon her death, that is. whether the widow had received her 

husband's fuil estate or only a ponion of k6' Table 6.5 shows the distribution of real and 

personal propeny to widows by male testators who had included widows and children as 

kneticiaries of their estate. 

Some wills included conditions of inheritance for widows, Table 6.6 illustrates the 

types of special conditions penaining to widows and children. For exarnple, several men 

left propeny to their wives under the assumption that although she had ownership, the 

property would actually be used by their sons and grandsons for the fishery. In 1829, 

Thomas Cooper left his fishing rooms in Lower Island Cove to his wife, iane, with the 

67 PANL, GN 511, Registry of Wills, v. 1, Will of Charles Tucker, planter, Ship 
Cove, January 27, 1832. 

68 PANL, GN 511, Registry of Wiils, v. 1, Wiil of Michael Stack, planter, Torbay, 
March 13, 1832. 

69 See Appendix F for the division of reai property and personai property among 
widows, sons and daughters of male testators. 



condition that the rooms would be used by their two sons and grandsons and that they were 

to take care of Jane for the rest of her life." Thus, while the wife assurned ownership, the 

family understood that the sons and grandsons would use the propexty for the mutuai 

benefit of al1 concemed. 

Table 6.5: Bequests to widows in wills by male testators who had widows. sons andor 
daughters included as beneficiaries 

Bequest 1 Number 1 Percentage 

Widows who inhented reai propeny only I 9 1 3.3 8 

Widows who inherited personal property only 1 23 1 8.3 4c 

Widows who inherired both real and personal 
ProPeflY 

1 Wills which do not mention a widow 1 24.6 % 

Sources: PANL, GN 511, Registry of Wills, GN 5, Coun Records, Collections; Registry 
of Deeds. Miscellaneous Deeds and Wills. 1744 - 18 10; CNS Archives, Collections. 

70 PANL, GN 511. Registry of Wiiis, v. 1, Wiil of Thomas Cooper, Lower Island 
Cove, December 25,1829. 



Table 6.6: Special provisions pertaining to widows and children in wills by male testators 

II Provision 1 Number * 1 1 

II Widows lost inheritance upon 
remarriage I 6o I 
Il A "share and share alike" 

division arnong children 

II Daughters lost inheritance 
upon marnage I I 

Daughters' mhentance 
protected from currentlfuture 
husbands 

Il Remaining wills by rnanied 
men witNwithout children (no 

2 1 

Il conditions) 

of wilis by 
married men wiwwithout 
children 

Percentage * 

Sources: PANL, GN 5/1, Regisüy of Wills, GN 5, Court Records, Collections; Registry 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

* Note that these provisions are not exclusive. More than one may appear in a will; 
therefore, the total number of observations do not add up to 276 and 100%. 



Widows who inherited equal shares of their husbands' fishing rooms and 

plantations with their children sometimes gave up title immediately to a son or daughter. 

The mother was pennitted to remain in the home "for her use and benefit"" for the rest of 

her life. The inheritance of some children was also contingent upon the fiancial support 

they gave to their mother. In 1839 John Green distributed property among his children but 

required h e m  to support their morher for the remainder of her life. and should 

she leave them, they were to provide her with £20 a year for the rest of her Me.'* Henry 

Gvland of Lower Island Cove left ail his property, including a plantation and a fishing 

room, to his wife and upon her death, divided the property between their two sons, James 

and John, while his personai effects were dividcd equally among the younger children. 

Howevcr, James and John were required to remtain with their morher in the family home 

during her life and provide for her and the two younger ~hildren. '~ 

Another condition govemed the prospect of the widow remanying. Almost twemy- 

two percent of men who left wills in which widows are mentioned included a 'rernarriage 

clause' in their wills to keep property within the farnily. This provision was expressed by 

such phrases: "as long as she keeps in my narne"" and "as long as she continues to be my 

71 PANL, GN 5/1, Registry of Wiils, Wiii of John Pittman, Duncle, Placentia Bay. 
March 29, 1831. 

72 PANL, GN 9 1 ,  Regisuy of Wills, v. 1, Will of John Green, Placentia. March 
30, 1829. 

73 PANL, GN 5/1, R e g i s q  of Wills, v. 1, Will of Henry Garland, Lower Island 
Cove. May 17, 1823. 

74 PANL, Registry of Wills, v. 1, Wiil of William Hamett, Carbonear, January 23, 
1830. 



w i d o ~ " . ~ ~  Lf the widow remarried, the property that she had inhented from her deceased 

husband reverted to the children of her fmt maniage, and. in the absence of chddren, to 

their coilateral kin. There are a few variations. Some widows lost their inheritance 

completely when they remamied. Charles Fagan's will was typical of this category. 

in the first place 1 give and bequeath to my beloved wife, Susan ... al1 1 
possess with the dwelling house that 1 am now living in and the dwelling 
house in Foxuap Head, also stable, cellar, cultivated and uncultivated land 
including the land on Foxuap Head, also horse, cart, hamess, fishing boat, 
tlakes. stages, herring net, two grapnels and fishing gear. My said wife, 
Susan, is to have and to hold d l  above mentioned and by her to be freely 
possessed as long as she lives and remains in my name.76 

For some husbands the prospect of their widows remanying must have appeared less 

daunting, as widows simply had their inheritance reduced if they remarried. Such was the 

case of Charlotte Parsons whose husband Jonathan left most of his real and personal 

property to her with the condition that 

in the event of my said wife Charlotte Parsons again manying she shaii from the 
period of such marriage be entitled to one-ihird only of such my estate and effects, 
the remainder being reserved for my children respectively until they become of 

Other husbands stated clearly what would happen if their wives married again. In 181 5, 

Joseph Burrage of Trinity instmcted the m t e e s  of his wiil to 

allow the widow, Susanna Burrage, to reside with her family at Hem's 
Content and to have good and sufficient meat, drink, and wearing apparel 

75 PANL, GN 5/1/B/9, Trinity Surrogate Court, estate matters, 1816 - 1825, Will 
of Joseph Burrage, 1815. 

76 CNS Archives, col. 103, Francis Moms, Will of Charles Fagan, Foxtrap. 

77 PANL, GN 511, Registry of Wills, v. 1, WiU of Jonathan Panons, St. John's, 
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(in the discretion of the said trustees) so long as she continues my widow, 
but if she should marry again, she is then to take only her clothes and 
nothing after.78 

Many testators clearly were not cornfortable with the prospect of another man 

stepping into their place.79 Susan Fagan was not to take "any article of fumiture out of the 

house only her own c l ~ t h i n ~ " . ~ ~  Peter Healey of Carbonear expressed strong feelings 

towards the notion of his wife remarrying. He left Jane, his wife, the house, part of rhe 

plantation, money, goods and chattels. However, 

these presents also provide that if my wife should marry again or othenvise 
disgnce herseif by a companion she is to be paid only one shilling and aU 
rnoney, goods, and chattels to be divided between my beloved daughter, 
Mary, and the children of my beloved daughter, Margaret (Heaiey) 
HamiltonY 

Jordan Henderson, a merchant in Harbour Grace, was also quite clear in his will 

that he did not approve of the possibility of his wife's remarriage. His will gave 

to Elizabeth, m y  dearly beloved wife, the sum of f 50 yearly for her maintenance to 
be raised and levied out of my estate and paid her annually by my executor for and 
during the full term of her widowhood and no longer and in case she should again 
enter into wedlock 1 do hereby revoke the said grant and order that from thenceforth 

78 PANL, GN 5/1/B/9, Trinity Surrogate Court, estate rnatters, 1816 - 1825, Will 
of Joseph Burrage, 18 15. 

79 For a study of the re-marriage of widows in English society, see Barbara Todd, 
"The Remanying Widow: A Stereotype Reconsidered", in Mary Prior (ed.), Women in 
English Society, 1500 - 1800. (London: Methuen, 1985): 54 - 92. 

80 CNS Archives, col. 103, Francis Morris, Will of Charles Fagan. 

81 PANL, GN 5/1, Registry of Wilis, v. 1, Will of Peter Healey, Febmary 28, 
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she shaii not be entitied to any part of the property whatever.82 

Similarly, William Bragg, a fiherman in Port aux Basques, left his wife, the "partner of 

my joys and sorrows for 36 years", his land, house, furniture, stages. flakes, and boats. If 

she remarried, she forfeited her inhentance "unless the children were inclined to share". 

Bragg's son, Nelson. was also required to be a "good boy" and stay with his m ~ t h e r . * ~  

Robert Sheppard, a planter in Cupids, required his wife Sarah to remain a Protestant in 

order to receive her inheritance." 

Many of rhese restrictions suggest that the testators were concemed for two future 

circumstances: that family propexty would become the propeq of another man and that rhe 

widow would "disgrace" herself by remarrying or at the very least, being seen in the 

Company of another man. From the husband's point of view. giving over one's property to 

the widow without this resuiction made way for the possibility that another man would 

indeed have everything he had worked for and ever owned. This was an unacceptable 

prospect. The property that the widow sacnficed when she remarried was usually divided 

equally among their children. Children were also the beneficiaries of their mother's 

property when she died. She had the right as a widow to make other provisions but the 

wilis of widows generally concur with the husbands' wishes for their children. 

The inheritance received by children also demonstrated the partibility of the 

82 PANL, GN 5/1, Registry of Wills, v. 1, Will of Jordan Henderson, merchant, 
Harbour Grace, December 10, 18 18. 

83 PANL, GN 511, Registry of Wills, v. 4, Will of William Bragg, Channel, Port 
aux Basques. 

84 PANL, GN 511, Registry of Wiils, v. 4, Wili of Robert Sheppard, Cupids, 
January 24, 1878. 



inheritance system. Most children who received real and personal propew from their 

fathers and mothers through a will did so in an equitable way. As indicated by Table 6.6, 

diis provision is specifically stated in 23.290 of the wills by the cornmon expression "share 

and share alike". A substantial portion of the remaining wills containing bequests to 

children retlects the equitable practice although the phrase is not specifically used. "Share 

and share alike" did not require that the estate be disuibuted equally among the children 

because estates consisted of different types of property with different monetary and 

sentimental values. Instead, the practice implied that each child would receive so much of 

the cstate in more or less equal value and more importimtly, according to their needs. Such 

was the case of John Bishop of Hibbs Cove who left a portion of his real and persona1 

propeny to his widow, Rachel, and the remainder divided equally arnong his sons and 

dau&h~ers .~~ Other wiUs list each type of property and amount specifically for each child. 

For exarnple, Richard Rideout, a planter in Long Pond. Conception Bay, left a will with 

the following provisions: 

to my eldest sons, Richard and Edward, al1 waterside prernises; 
to my wife, Susan, 112 of my fam and 112 divided among Our four youngest sons: 
A~ollos. Reuben. Robert and Samuel: 
tÔmy wlfe, susan, land in Long Pond - with four youngest sons, it will become 
theirs when they reach the age of 21, to be divided equally; 
to my only daughter, Susan, wife of Benjamin Squires, the sum of f 5 and two 
sheep and remainder of fiock to be divided among wife and six sons; 
to sons, Edward, Apollos, Reuben, Robert, Samuel: 4 guns and watch (1 item 
each); 
to my eldest son, Richard. suit of long clothes, coat, waistcoat and trousers of 
superfine broad cloth; 
to my wife, Susan, and four sons, horse and cart and harrow for the use of the 
farm; dong with boats, punu, purchase books, nets, seines, anchors, implements 
of husbandry , household furnihue 
to my wife, Susan, the eastward end of my dwelling house to reside in until she has 

85 PANL, GN 5/1, Registry of Wills, v. 1, Will of John Bishop, Hibbs Cove. 
Apn1 11, 1834. 
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t h e  to provide some place for herselfs6 

In his wiU as with several others. the bequesü depended on the place of the child in the 

family in the case of the sons and marital statu in the case of the daughters. 

Sons and daughters inherited both real and personal property. Incidences of the 

rldest son receiving real property to the exclusion of his siblings are quite rare. Some 

tesiators were aware thar property distribution in England which favoured primogeninire 

differed from practices on the island. On Febniary 4. 1843. Jane Comer of Harbour Grace. 

widow of William Smith Comer. petitioned the coun regarding her husband's property. 

Her petition indicates that she expected his property in Newfoundland to be equally 

distributed among their seven children but noted that some property situated in London 

should be inherited by their eldest son.'' 

Similarly. the practice of uitimogeniture, the practice of leaving real property 

cxclusively to the youngest son, was a rare occurrence. In 1826, Thomas Brenton, a 

boatkeeper in Burin, left his house, stages, flakes, boats, nets and seines to his youngest 

son, Henry, with the condition that he would look after his mother and not deprive her of a 

home. Thomas' money was left to his wife and on her death, to all their children equally.g8 

Since the will is the only record of the circurnstances of the Brenton family, there is no 

86 PANL, GN 511, Registry of Wills, v. 1, Will of Richard Rideout, Long Pond, 
Conception Bay, Mach 17, 1834. 

87 PANL, GN 5/3/B119, Magistrates Court Records, Harbour Grace, box 61, file 
3, Civil Process, 1840 - 1849, Petition of Jane Comer to the Honourable Chief Justice 
Boume of the Supreme Court of Newfoundland. 
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indication why Henry inherited property to the exclusion of his siblings. Had the elder 

brothers already established themselves, with less or no need for the property? The 

youngest son was occasionaily given preference over his siblings although each inherited a 

portion of property. Nathan Clarke of Brigus left his house to his youngest son, Samuel, 

and pesonal property to his remaining sons. One condition to Samuel's inhentance, 

however, was that his mother, Jane, be perrnitted to live in the house as long as she lived, 

provided she did not remarry. Nathan's money was left to his wife but if she remarried, the 

money was to be divided equaily arnong the children with his daughter receiving only one- 

half as much as her brothersa9 

The type of propeny which children inherited depended primarily on their age and 

marital stanis. Children who were under the age of inhentance tended to inherit personal 

property immediately but provision was made for them to takc their rightful inheritance 

when they reached twenty-one years. Sons were more likely to inhent fishing rooms, 

boats, nets, seines and other items pertaining to the operation of the fishery if their sisters 

were man-ied. Table 6.7 demonsüates that for men who left at least one daughter as a 

beneîïciary, 64.5% inhrrited both real and personal property. For male testators with at 

least one son, the percentage increased to 8 1.7%. Personai propeny including clothing, 

fumiture and household effects was divided equally or kept in the farnily home for the use 

of the children or widows who survived their husbands. 

89 PANL, GN 511, Registry of Wiils, v. 1, Will of Nathan Clarke, Brigus, 
December 6, 185 1. 



Table 6.7: WiUs by male testators where there is at least one daughter included as a 
beneficiary 

Bequest 1 Number 1 Percentage 

Sources: PANL, GN Yl ,  Registry of Wills, GN 5, Coun Records, Collections; Registry 
of Dccds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

- - - 

Daughters ;ho inhexited reai property only 

Daughters who inherited persona1 property oniy 

Daughters who inherited both real and personal property 

Table 6.8: Wills by male testators where there is at least one son included as a beneficiary 

Bequest 1 Number ( Perccntage 

6 

48 

98 

3.9 % 

31.6 % 

64.5 9% 

Sources: PANL, GN 511. Registry of Wills, GN 5, Coun Records. Collections; Regisuy 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

--- - - - - - - - -- - - - 

Sons who inherited real property only 

Sons who inherited personal property only 

Sons who inhented both real and real property 

Total nurnber of wills 

20 

15 

156 

191 

10.4 % 

7.9 % 

81.7 % 

100 % 



Table 6.9: Wills by male testators where there are bequests of real property for at least one 
son and one daughter 

Bequest 1 Number 1 Percentage 

Wills where only the son(s) received real property 1 32 1 28.3 % 

Wills where only the daughter(s) received real property 1 2  1 1.8% 

, Wills where both son(s) and dauehter(s) received real property ( 79 1 69.9 5% 

1~ota l  Number of Wiils 1113 1 100% 

Sources: PANL, GN 5/1, Rcgistry of Wills, GN 5, Court Records, Collections; Registry 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

Table 6.10: Wills by male testators where there are bequests of personal property for at 
lem one son and one daughter 

Sources: PANL, GN 511, Registry of Wills, GN 5, Court Records,Collections; Registry of 
Deeds, Miscellaneous Deeds and Wills, 1744 - 1810; CNS Archives, Collections. 

Bequest 
Wills where the son(s) received personal property 

Wills where the daughter(s) received personal property 

Wills where both received personal property 

Total Numkr of Wills 

Daughters also received gardens, land, or houses. Those who inherited fishhg 

rooms and other fihing-related property did so either in the absence of brothers or equally 

with their brothers. Wills in which daughters received land, houes, or fishing rooms to the 

exclusion of the brothers are quite rare. As shown in Table 6.9, there were only two 

Number 

2 

8 

108 

118 

Percentage 

1.7 %Y 

6.8 % 

91.5 % 

100 % 



instances where a daughter inherited real property and her brother did not  One belonged to 

John Hartery of St. John's whose will was drawn in 1826. Hartery left a watch, tools and 

a tool chest to his son, Harret; a bed, bedding and a chest to his second son, George; and 

land situated in Bay Bulls, household fumiture, dogirons, and a looking g l a s  to his only 

daughter, ~ a r y ~  A second example is the will of Michael Mara who at the ùme of the 

writing of his will in 1827 had been living in St. John's for fifty-nine years. Mara left his 

wife Mary the house they had lived in dong with ''the two other tenernents", the funinire. 

four feather beds. bedding and bedsteads. His son, Thomas M m ,  inherited one bed and 

bedding, six silver tablespoons. one silver watch and al1 the linen. Mara's daughter. Mary, 

who was married, received one bed, bcdding, and bedstead dong with the fishing room 

that her father owned in Magady Cove, which according to the will, had been a grant from 

a former govemor. James Webb. Michael M a n  insisted that Mr. Bum, his daughter's 

husband, was not to have any claim whatever on this property and that Mary should not 

sel1 it or dispose of it in any way. After her death, the incorne from the property would be 

given to the children of Thomas Man. 91 Table 6.9 and Table 6.10 illustrate the 

distribution of both real and personal property between sons and daughters by male 

testators. 

Those daughten who did not inhent reai property were compensated by receiving 

addiùonal money or other personal property that was left for their "sole use". Only in a few 

cases did fathers deny their daughten an inheritance. In such instances, they ailowed them 

90 PANL, GN 511, Registry of Wills, v. 1, Will of John Hartery, St John's, May 
The wiU does not reveal the ages or marital status of the chilcken. 
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the right to stay in the farnily home or claimed that they would be taken care of by someone 

else. While Amos Blackler, a planter in Back Harbour, Twillingate, left his house, 

furniture and effects to his wife, Catherine, his fishing rooms, gardens, stores and flakes 

were left to his two sons, James and Anhur, to 'remain in the family and not to be 

mongaged". It was Blackler's expressed wish that the same property. would descend to his 

male heirs. Blackler's daughters, Mary Anne and Martha, retained "nght of residence" with 

their motherg2 

Many wiils left by men place conditions on their children's inheritance. These 

conditions fali into three categories: provisions to keep the property in the family; 

provisions to protect the inheritance of their widows, and their single. married, and 

widowed daughters; and conditions which directed the behaviour of family members. The 

dl-important fishing rooms were divided arnong sons and sons-in-law as they would 

require these to support their families. Richard Taylor, a planter in Carbonear, left his 

fishing room to his son in a wiil in 1827. In the event that his son died without children and 

his widow married "anyone other than a Taylor", the property in question would devolve to 

surviving brothers equallyg30ccasionally, this restriction pertaining to maniage extended 

to the children who were not permitted by the will to have daim on the house if they 

mamied and had houses of their own. John Chaytor of Charnberlains ended his will with 

the condition, "if my wife manies again she shall have no funher clairn on my House, or 

anything of fumiture in it, also when either of my children marries and has a house of their 

92 CNS Archives. col. 150, Peyton Farnily, f. 107, wills and documents, 1838 - 
19 10, Will of Amos Blackler. 

93 PANL, GN 511, Registry of Wills, v. 1, Will of Richard Taylor, November 17, 
1827. 



own, they shall have no further clairn on my house". 94 

The second category of conditions on behaviour applied to the inheritance of single, 

rnarried and widowed daughters. Some wills acknowledged the contribution of unmarried 

daughters to the family economy. Their inhentance was contingent upon their behaviour 

and their contribution of work. Elizabeth Wrapson of Jenkins Arm, Twillingate. 

bequeathed her property to Edward and Ann Slade (no relationship provided) and upon 

their dearhs to their sons, James and Edward. The Slade's two daughters. Mary Anne and 

Elizabeth. were encouraged to Live with their brothers "as long as they remain umarried" 

and do "dl such reasonable work as it is custornary for women to dowg5 Simon Jacobs of 

Twiilingate left his property to his wife Mary Ann in 1852, as long as she remained 

unmanied. Upon her death, the property was tu be passed to their two sons, Jonathan and 

Solomon. Their unmanied daughters, Lydia and Phoebe, wcre given the right to live in the 

house whiie they remained unmanied, "rendering reasonable assistance as may be in their 

powcr and to receive a maintenance therefromWg6 Funhermore, Charles Warr of Little 

Harbour ended his lengthy will by stating that his wife, Elizabeth, could enjoy the use of 

his property and was required to "maintain decentiy" their daughters. Emily and Fanny. 

The daughters in return could enjoy rheir inheritance "as long as they remain unmanied and 

behave themselves vinuously and dutifully ... doing ail such work as women are 

94 CNS Archives, col. 103, Francis Morris. Will of John Chaytor, Chamberlains. 

9s CNS Archives, col. 150, Peyton Family. Wiii of Elizabeth Wrapson. 

96 PANL, GN 511, Registry of WUs, v. 2, Will of Simon Jacobs, Twiliingate, 
May 21, 1852. 



accustomed to do in this co~i t ry" .~ '  

The greatest variation in inhentance practices pertains to provisions for m h e d  

daughters. Unlike their brothers, the inheritance of daughters depended on whether they 

were single, married, or widowed. Their treatment ranged from receiving somewhat less 

than their unmanied male and fernale siblings to having the property placed in their narnes 

with the understanding that their husbands would use it and their chldren would inherit it. 

They were generally not excluded from their fathers' wills. Fathers wodd assume that their 

daughters would be provided for by their husbands, cunent or future. However. some 

fahers who were likely aware of the possibility of desertion by husbands were not willing 

to take that risk. Many mamied daughters. therefore, received money or personal items. In 

some instances, unmarried daughters maintained their inheritance only until such time as 

lhey married and became the legal responsibiltty of another man. Other unrnanied 

daughters had their inherimces protected from future husbands by their fathers placing the 

property in trust. 

Several wills contain conditions which were only applicable to daughters, both 

single and married. Sorne daughters lost their inhentance when they married while others 

had their inheritances protected for their sole and separate use. Both widows and fathers 

included a clause which specified "sole use" of their daughters to protect the inheritance 

from sons-in-law who were legaiiy in the position to take advantage of property bequeathed 

to their wives. Propeny left to rnarried daughters frequently carried the stipulation that it 

remain free of the debts and use of their present or any future husbands. This practice was 

often expressed by such phrases as, "notwithstandùig her coverture" or "or her sole and 

97 CNS Archives, col. 150, Peyton Farnily, f. 1.04, Register, wills. and other 
documents, 1858 - 1892, Will of Charles Warr, Little Harbour, June 1, 1869. 
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separate use". James Cowan, like many other fathers, included a clause in his will to 

ensure that his daughter's inheritance would be "at ail times absolutely free from the 

conuol. debu, agreements or interference of her present o r  any future h~rband"?~  Robert 

Howell, a planter in Carbonear, left land to his manied daughter, Ann. The will designated 

the property as "the spot of ground" on which Ann's husband's, John Snook. was 

building a house. It would remain hen as long as she did not remarry. If she did. the 

property would pass to Robert's wife (Ann's mother) dong  with the rest of the property 

which h s  wife had inherited? In 1830, John White, a planter in Twiliingate, divided his 

esrate between his two rnarried daughters, although the division was unequal. Elizabeth, 

wife of James Moore, received five shillings while Anne, wife of William Short, inherited 

her hther's fishing room, house, household goods, fumiture, goods, chattels, seines. 

craftlW, gardens, and lands. 'O' William Murray. a mariner. left property in Ferryland to 

his mmied daughter. Mary Barron for the remainder of her life and after her death, to her 

c hildren "share and share alike". 'O2 

It is likely that certain property, such as fishing rooms, when left to manied 

98 PANL, GN 511, Registry of Wills, v. 1. Will of James Cowan, Harbour Grace, 
June 25, 1827. 

99 PANL, GN 511, Registry of Wills, v. 1, Will of Robert Howell, Carbonear, 
Novernber 7, 1823. 

1u-0 a fishing boat 

101 PANL, GN 511, Registry of Wills, v. 1, Will of John White, Twillingate, 
September 9, 1830. 

102 PANL, GN 511, Registry of W U ,  v. 1, Will of Wiliiam Murray, August 17, 
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daughters would be used by their husbands. Many fathers, however, took steps to ensure 

that their married daughters inhented the property and that it would pass on to their 

children. In 1828, Isaac Richards, a planter in Bareneed, left most of his estate to his wife, 

Elizabeth, for the rest of her life. A fishing room in Bareneed was divided beoveen two 

sons, William and John. Upon Elizabeth's death, the house, gardens, flakes and stages 

were to pass to their two sons as well, and money was to be divided among their six 

daughters. Another fishing roorn in Pon de Grave was also left to the two sons, except for 

a stage occupied by son-in-law, Thomas Liston. The stage was left to Isaac and Elizabeth's 

daughter, Amy, and upon her death, to her son. Household furniture and other personal 

rffects were divided by Elizabeth at her discretion.lo3 

Special provisions also applied to widowed daughters. Thomas Tizzard of 

Twillingaie willcd his propeny in Back Harbour to his farnily. The "dweliing housr, 

outhouses, stages, flakes, gardens, boats, skiffs and netts" were bequeathed to his sons, 

John and Robert, while his daughter, Susan, was given "the right of residence on the room 

and maintenance therefrom so long as she continues unmmied and as long as she rendered 

such reasonable assistance to her brothers". A second daughter, Jane Warr. widow of 

James Warr, inhented part of her father's fishing room and garden as long as she remained 

unmanied. Upon her maniage or death, the propeny would pass to her sons and daughters 

for their mutual benefit104 

A third type of condition found in wills relates to the future behaviour of family 

103 PANL, GN 511. Registry of Wills, v. 1, Will of Isaac Richards, Bareneed, 
November 20, 1828. 

104 CNS Archives, col. 150, Peyton Famiiy, Will of Thomas Tiuard, April 16, 
1845. 



members. Some inheritors were required to take care of family members while others were 

expected to behave in a certain manner and cooperate with family mernbers. Michael 

Henesy, a planter in Carbonear, left his land, plantation and dwelling house to his son 

while his personal effects and household effects were divided among his other children 

with the stipulation that the daughten take possession of their property u n d  they were 

lawfully mmied. They were also required to "conform to the niles of the Church and their 

 se^".'^^ No indication is given as to how this unique condition on behaviour would be 

enforced. In 1829, Samuel Hollett of Adams Cove left three-quarters of his tïshing room, 

boat, and fishing equipment divided equally arnong his three sons, Joseph, John. and 

Samuel, on Ihe condition that they stay with their mother as long as she lived.'" 

According to the wiJJ of Nicholas Wall of St. John's, Catherine Wall, his daughter. was 

obligated to agree with her mother if she wanted to receive any benefit from the property 

she inherired from her father.lo7 In 1812, William Coughlan, a farmer in St. John's, left 

one-third of al1 property, goods and chattels to his wife, Catherine Brazil Coughian, and 

two-thirds to his son, Patrick, and two unmarried daughters, Mary and Elizabeth on a 

"share and share alike" bais. Two manied daughters, Catherine Coughlan Burke and Nice 

Coughlan Murphy received f 5 each. Coughlan included instructions in his will that should 

Patrick, Mary and Elizabeth act "incomgibly" to their mother, then their mother was 

105 PANL, GN 511, Registry of Wills, v. 1. Wiil of Michael Henesy, November 
25, 1827. 

106 PANL, GN 9 1 ,  Registry of Wills, v. 1, Will of Samuel Hollen, February 4, 
1829. 

107 PANL, GN 5/1, Registry of Wiils, v. 1, Wiii of Nicholas Waii, St. John's, 
1833. 



empowered to deny them their inheritance and give it instead to the rnost deserving of the 

children. 'O8 

Conditions sometimes extended to reflect on the behaviour of collateral kin. William 

King of Broad Cove expressed concem for the behaviour of his daughter-in-law in his will 

of February 22, 1823. King left his fishing room which he had procured through a deed of 

gift from William Walden, to his sons. John would receive one-half while three sons. 

Joseph, James and Henry would divide the rernainder. King added the condition that 

if my son, James, in consequence of his matrimonial union with his present wife, 
Hannah Butt, cause a discord or disagreement on the premises, James loses his 
nght to the property and must leave so the remaining children can live in quiet and 
peace. 109 

The need for family members to get along with each other is another indication of 

the importance of the farnily economy. In 1824, John Penny of Brigus left his land to be 

divided among his three sons, John, Thomas, and Joseph on the condition that they 

"maintain rny dearly beloved wife and furnish her with what little necessary this world 

requircs. If they do not agree to maintain her, she is to have use of the land undisturbed and 

unmolested".' l0 In 183 1, James Stapleton left two-thirds of his farm and house to the four 

children of his late son Bartholomew and the remaining one-third to the two children of his 

late son, lames. In the absence of the direction of their fathers, James Stapleton implored 

108 PANL, GN 511, Registry of Wills, v. 1, Will of William Coughlan, Si. John's, 
February 18, 1812. 

109 PANL, GN 511, Registry of Wills, v. 1, Will of William King, Broad Cove, 
Febniary 22, 1823. 

110 PANL, GN 5/1, Registry of WUs, v. 1, Will of John P e ~ y ,  Brigus, February 
26, 1824. 



his grandchildren to "rnanure, cultivate and till the said plantation and fm for their mutual 

use and benefit without quarrelling or dispute". He placed his two daughters-in-law in 

charge of the remaining quantity of mm and molasses to be peaceably disposed of for the 

suppon of themselves and iheir families. Stapleton's widow, Elizabeth, received the 

fumiture, bed and bedciing from the house for her own use and the right to stay in the 

house for the rest of her Me.' l1 Similarly. James Gould left one-half of his house and farrn 

to his son James, Jr. on the condition thai he suppon his mother. Catherine Gould, and his 

siblings. He was directed to keep the ground and fence in perfect order and the ground was 

not to be measured while Catherine was dive. His children were directed to "aid and assist 

cach other without any disturbance or contradiction in cultivating the ground" and to give 

excess produce from the ground to Catherine Gould for her disposal. A second son, 

Michael. was to take possession of the other half of the house and land and to have it 

measured as the family wished. James Jr. was 'Io finish the new house at his own 

expense. keep up the horses, and give half of what he earns to his rn~ther".~'~ 

Patrick Stafford, a shoernaker in St. John's. was concemed that his family bchave 

properly after his death. He included a provision in his will of 1838 which gave friends the 

power to correct his children when necessary. Stafford had four children, William. 

Terence, Michael and Elizabeth, each of whom received f 150 in his will. The temainder of 

his property was held in trust by friends for the maintenance of his wife, Mary, and the 

four children, and to be divided equally among the children at Mary's death. The clause 

1 1 1  PANL, GN 511, Registry of Wills, v. 1, WilI of James Stapleton. Harbour 
Grace, April 19, 1831. 

112 PANL, GN 5/l, Regisîry of Wills, v. 1, Will of James Gould, Sr., June 13, 
1831. 



included in Stafford's wili States: 

And 1 entreat my ~ o ~ d e n t i a l  friends that they may take the trouble to act in my 
behalf in these matters for rny beloved wife and children as they would for their 
own in every respect and as far as 1 can give hem power and authority it is my will 
that they do punish any or either of my children as they would their own if they 
should becorne wayward or refractory.113 

Remarkably, there are no indications of the recourse open to family mernbers who 

felt thai the conditions were not k i n g  met but their very inclusion in wills indicates how 

important it was to testators that their family members act in a sociaily acceptable manner. 

Property in trust 

Under the rules of equity, a child's inheritance could be put in tmst by one of 

several rnean~.'~' A common method of holding property in trust in Newfoundland was 

through the provisions of a will. In 1808, William Mackay Ieft his estate to his cousin. 

William Henebury, to hold in wt until his daughter mamed. His wife was to be taken 

care of for the rest of her life.l1* While John Boyd of St. John's left most of his property 

to his wife in his will, he also included a f 50 yearly annuity for his two married daughters, 

Ann Pearson and Margaret Baird, free of control of their present or future h u ~ b a n d s . ~ ' ~  

Another married wornan, Mary Pike of Carbonear, received f 100 frorn her father's wili in 

1834. Robert Parsons. a planter from Harbour Grace, had left most of his property to his 

1 13 PANL, GN Y l ,  Registry of Wills, v. 1, Will of Patrick Stafford, shoemaker, 
St. John's, January 1, 1838. 

114 Holcombe, Wives and Property, 40. 

115 Regisuy of Deeds, Miscellaneous Deeds and Wills, 1744 - 1810, Will of 
William Mackay, Apri124, 1808. 

116 PANL, GN 5/1, Registry of Wills, v. 2, Will of John Boyd, St John's, June 
30, 1851. 



wife, Jane, in his will in 1834. His schooner and money were bequeathed to his sons, 

To bias and Fredenck. Parsons was determined that his married daughter, Mary Pike, 

would receive her inhentance for her own use and that of her children so f 100 was placed 

in trust for her.'" Similarly, George Goff of Portugal Cove left his entire personal and real 

estate in trust to Peter Weston Carter for Goffs daughter, Elizabeth, who was married to 

Thomas Blackler. Upon her dearh, the propeny was to be shared equaily arnong 

Elizabeth's children.' l8  

Trusts were frequently created to provide for children who were under the age of 

inheritance at the time of the wiü. William Harnen of Carbonear left his propeny in trust for 

his only chld Michael in 1830. Michael was underage at the tirne so William's wife, 

Mugarer, was required to support the child until he reached the age to inherit property. as 

long as she did not remarry. In the event rhat Margaret remanied and Michael died, the 

propeny would pass to William's brothers and sis ter^."^ Furthemore. Patrick Shelly, a 

shopkeeper in St. John's, left all "landed property, goods, chattels and effects" in trust for 

his infani son, Edward, and any other children he and his wife, Mary, may have. if 

Edward died before he reached 21 years of age, the property was to be inhexîted by the 

9 120 "nearest male relative boni in wedlock of the testator' . 

117 PANL, GN 5/1, Registry of Wills, v. 1, Will of Robert Parsons, August 1834. 

118 PANL, GN 511, Registry of Wiiis, v. 1, Will of George Goff, Portugal Cove, 
December 13, 1834. 

119 PANL, GN 5/1, Registry of Wills, v. 1, Wiil of William Harnett, Carbonear, 
January 23, 1830. 

120 PANL, GN 5/ 1, Regisuy of Wills, v. 1, Wiil of Patrick Sheily, St. John's, 
January 18, 1831. 



Francis Belbin of Musquitto, Conception Bay left his house and land in trust for his 

daughter Elizabeth who was 2 112 years old at the time. She would receive her inhentance 

at the age of eighteen. Belbin's wife, Sarah, was allowed to remain in the house for the rest 

of her life as long as she remained a widow.l2' Similarly, James Oakley, a physician 

residing on Bonavista Island, left al1 "lands, tenements, hereditarnents, personal and real 

rstates. effects, money. stocks and secwities" in trust for his daughter, Mana Elizabeth 

Gill Oakley. She was to remain under her mother's care, "handsomely clothed", until she 

inherited the property at the age of twenty.lZ2 Why did some husbands bypass their wives 

and bave either al1 or most of the property to a child? It is likely that at least some wives 

were consulted by their husbands when the wills were drawn up and couples mutually 

agrecd that the property would pass to the children as long as the mother was maintained. 

In chose few cases where the widow's inheritance was completely overiooked by a will, a 

child (or children equally) or, secondarily, brothers and sisters of the deceased received the 

inheritance. The widow remained in the f m i l y  home and was responsible for the care of 

her children or other relatives, 

A second equitable alternative was to place propeny in trust through a marriage 

settlernent. A wife could maintain a separate estate, independent of her husband, through a 

trust set up by her father in anticipation of her rnaniage. Several marriage settlemenrs have 

s u ~ v e d  intact while there are numerous references to others in court records and pnvate 

papea. A mamage settlement dated May 29,182 1 was drawn up to protect f 400 belonging 

121 PANL, GN 511, Registry of Wills, v. 1. Will of Francis Belbin. 

122 PANL, GN Y I ,  Registry of Wills, v. 1, Will of James Oakley, May 5, 18 19. 
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to Mary Still, widow of Charles StiU, and about to marry Samuel ~ a r l a n d : ' ~ ~  

whereas a marriage is intended to be shortiy had and solemnized between 
Mary Still and Samuel Garland, and Mary Still is possessed of certain 
property in monies funded and unfunded to the amount of about £400 
which she wishes to secure to herself and her offspring both dunng the 
lifetime and after the death of Samuel Garland, should he die before she. 

Both parties agreed to a number of conditions including the appointment of John 

Bingley Garland and William Fumell as trustees. The money would be invested and the 

interest would be placed at the disposal of Mary, Samuel and their offspring if any. Upon 

Mary's death, the interest and the principal would go to Samuel and their offspring and if 

Samuel predeceased Mary, the whole of the property would revert back to her and upon her 

death be divided equally among their sons and daughters. 

Marriage se trlements occasiondl y became the objec t of contention in court cases 

involving property. Ln 1822, Hailey v. Grant in Surrogate Court in Harbour Grace 

focused on a mislaid document conceming property located in Riverhead. The plaintiff, 

Thomas Haiiey, had been married to the defendant's stepdaughter for many years. A 

document in the form of "articles of marriage" had been drawn up in which Hailey was 

given a certain portion of the propeny. Although the document had since been mislaid, 

Hailey brought two witnesses to testify to the contents of the agreement Richard Hadey 

tesllfied that he witnessed an agreement between Thomas Hailey and his wife's stepfather, 

John Grant, in which Haiiey was given haif the plantation upon the mariage of Hailey and 

Grant's stepdaughter, and the other hdf of the plantation at the death of Grant and his wife, 

Catherine. A second witness, John Hailey, the plaintiffs uncle, concurred that the property 

was understood to be a "marriage gift". The Surrogate was convinced and mled that 

123 PANL, GN 5/1/B/9, Trinity Surrogate Court, estate matters. No indication is 
given of who initiated the maniage settlement 



Thomas Hailey was entitled to half the property at that time and the remainder at the death 

of his wife's parents.124 

Women's Wills 

Under the law, women were placed in one of three categories: spinsters (single 

women); married women and widows (or relics). With rare exceptions, the appropnate 

designation is found next to the wornan's name in the court records. In a letter addressed to 

John Stark, Clerk and Registrar of the Northem Circuit Court in 1833, Edward Archibald 

stated: 

Enclosed 1 return you the wili and affidavits in the matter of the Estate of 
Bndget Byme Goman - upon which the Coun declines taking steps, 
considering the will void - Mrs. Gorman being a feme coven at the time of 
the making of the wiil and of her death.13 

When a woman became a widow. her legal identity changed. Widows were often 

appointcd to administer their late husbands' estates. They went to corn to daim payment of 

debts owed to their late husbands and to cornplain of trespassing on their husbands' 

property. Occasionally they had to go to court to recover items taken by other relatives or 

members of the community who tried to take advantage of them. Mary Shepherd. for 

example, successfully petitioned the court on September 25, 1787, to obtain a feather bed 

and a silver watch that had k e n  her husband's property but had been taken by the wife of 

their eldest son.126 In 1823 Govemor Hamilton received a petition from Mrs. Elizabeth 

124 PANL, GN 5/ 1/Bf 1, Harbour Grace Surrogate Coun Minutes, box 3, March, 
1822 - April, 1822. 

lz CNS Archives, col. 003, Magistrates Office, Harbour Grace. f. 2. 

126 PANL, GN 5/1/B/1, Harbour Grace Surrogate Court Minutes, box 1, 1787 - 
1788. 



Halfyard stating her intention of carrying on the fishery in her late husband's €lsh,hing room 

in Oakerspit Cove. Hamilton denied the rival application of Samuel Bowlin and John 

Inkpen and informed the Surrogate, Oliver St. John, of the widow's nght to the fishing 

room. l 27 

Table 6.1 1 : Distribution of provisions to beneficiaries in wills by women 

II Brneficiaries 1 Numbrr II 

Grandchildren 

Collateral kin 29 

C hurcNcommunity 

Total nwnber of wilis 8 1 

Sources: PANL, GN 511. Registry of Wills. GN 5, Court Records, Collections: Registry 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

The wills of women and men are similar in theû concem for partibility of 

inheritance. Table 6.1 1 indicates the variety of inhentors who received propeny from 

female t ~ s t a t o r s . ~ ~ ~  Wills left by women iilustrate a concem for women's economic 

vulnerability in a domestic economy so dependent on men's work and success in the 

fishery. The loss of a husbandlfather would likely mean a woman's total dependence on 

her family or the chanty of the community. Like men. widows who left wiils were 

127 PANL, GN 5/1/B/l, Harbour Grace Surrogate Court Minutes, Govemor 
Hamilton to Oliver St. John, September 4, 1823. 

128 See Appendix G for the complete distribution of property among beneficiaries 
by each female testator. 



concemed for an equitable distribution of property among family members. In 1836, 

Frances Wills of Bread and Cheese Cove left land to her three married daughters, Rachel 

Smith, Catherine Landmaid and Julia Smith, and the remaining land in Bread and Cheese 

Cove left to her by her late husband, Richard, to their grandchildren. Her son Thomas 

received land in Carbonear and Spaniard's ~ a ~ . ~ ~ ~  

Widows held a more emotional at tachent  to personal property,'30 likely because 

the home and its contents were the womanTs domain. The wills left by men which contain 

itemized personai effects focus on the inheritance of memben of the nuclear farnily rather 

than collateral lun. Husbands and fathers were clearly more concerned about holding reai 

property wirhin the family than they were about the fate of personal items upon their 

draths. Women's wilis, on the other hand. often provide detailed descriptions of each item 

and are likely to be more widely spread arnong various farnily members. Included in an 

extensive list of persona1 property, Mary Suetton, a widow in Harbour Grace, bequeathed: 

to Sarah Pike, my wedding ring, purple silk gown, my own bed and 
bedstead, and bedding, one sheet, two blankeü, one counterpane, two 
pillow cases, one bolster case, two towels and my light suiped Cotton 
gown, also a smail round table, a looking glass; 
to my brother, Charles Parsons, a pair of silver sleeve buttons and to his wife, 
Susannah Parsons, my large table cloth: 
to nieces, Susannah Parkin, a gold diamond ring set and spice box, Julia, a small 
black portmanteau, and Louisa, the looking glasses in the small room; 
to nephew, William, son of Jonathan Parsons, two backed and four Windsor 
chairs, the smaU square painted table and one brass candlestick; 
to nieces, daughters of Jonathan Parsons: Mary, wife of William Parsons, cable 

129 PANL, GN 5i1, Registry of Wills, v. 1, Will of Frances Gosse, Bread and 
Cheese Cove, September 7, 1836. 

130 Maxine Berg reached a similar conclusion in her investigation of women's wills 
and the treatment of women in men's wills in eighteenth and nineteenth-cenniry Great 
Britaui. She draws attention to the precise description women assigned to each item while 
men tended to be more generai and vague in their description of personal property. Berg, 
"Women's Property and the Indusvia1 Revolution", 246. 



laid gold ring, Emma, a counterpane, Am. a chest of drawers, Rachel. a bed 
quilt, Mn. Roe, a plaid; 
and fuiaily to niece and executrix, Mary Parsons, a blue silk petticoat, cloth cloak, 
and painted knife box. 13 1 

In 1834, Jane Furneaux, a widow in Port de Grave, provided a long list of 

personal items lovingly bequeathed to sons, daughters, and granddaughters. Her pnrnary 

concem was for her female relatives. Rents &sing from her premises at Cupids were 

divided equally arnong daughters, Lucinda, Arnelia, Anne, and Hmiet and one share each 

of propeny given to granddaughters, Arnelia, Jane and ~ a r r i e t . ' ~ ~  She also placed 

conditions on the children's inheritance. 

To my son, Joseph Fumeaux, the dwelling house, garden, and eastem half of 
potato garden, large family Bible, nine silver tea spoons, and to assist his sister 
Lucinda should she stand in need of it: 
To my son, William, the interest held in Andrew's room at Ship Cove, the whole of 
the remaining part of Snow's room at Port de Grave, and household fumiture; 
My daughter Harriet shaii be supported by my sons, Joseph and William in a 
manner suited to her station in life, as long as she remains unmarried and in the 
event of their not doing so agreeably ... half the property will becorne Hamiet's. 

Her sons, John and William, were expected to support John Snow, whose relationship to 

the family is not identified in the will. A list of bequests of personal items concluded the 

to my four daughters, Lucinda, Amelia, Anne and Harriet, al1 my wearing apparel 
to be divided into four lots, Lucinda taking the first choice and so on in rotation 
according to their age. 
to my daughter. Harriet Fumeaux, one pair of silver sugar tongs, one haif dozen 
large silver teaspoons; one volume of encyclopedia; one peul ring and broach 
with gold chain and one rnouming broach 
to my daughter Arnelia Freeman, one mouming Nig, one locket and one black 
broach 

131 PANL, GN 5/1, Registry of Wills, v. 1, Wiii of Mary Stretton. 

132 PANL, GN 511, Registry of WUs, v. 1, Will of Jane Furneaux, Febniary 23, 
1834. 



to my daughter Lucinda Macpherson, money to buy a silver spoon 
to my daughter, Anne Baird, one silver teaspoon 
to my granddaughter, Jane Bursell, one silver teaspoon and one plain gold ring 
to my granddaughter, Amelia Burseil, one mouming broach 
to my granddaughter, Agnes Macpherson, one twisted gold ring 
to my granddaughter, Caroline Macpherson, one plain gold ring 
to my son, Robert Furneaux, one mourning ring, one pair silver sleeve buttons, 
one silver tablespoon and two volumes of Encyclopedia 
to my son, William Fumeaux, one silver tablespoon, one mouming ring and one 
plain ring. 133 

Lucretia Hoyles Dickson was a wealthy spinster living in St. John's during mid- 

century. Her lengthy will indicates that her wealth came from her mother's farnily. Shc 

took great care to provide for her fernale collateral kin. Most of her estate was left to her 

grandmother and her three cousins, Anna Cooke, Harriet Hoyles, and Fanny Wilson and 

their heirs. Rents and profits from the propeny were to be paid to each cousin annually 

until their respective mamîages at which tirne, the rents, interest, and profits were settled on 

them for their "sole and separate use". Upon the deaths of the three women, each share of 

rhe estate passed to their children or grandchildren, but if none existed, the estate was to be 

divided equally among the "next of kin by my mother's side". Personal propeny was 

itemized as follows: 

my piano to Anna Cooke; 
twelve spoons, jug and basin and two dessert spoons, eighteen tea spoons, jug and 
basin, one tablespoon, three dessert spoons and sugar tongs to Fanny Wilson; 
two dessert spoons and the mustard pot to Harriet Hoyles; 
soup ladle, gravy ladles and pearl ring to Susan Rennie; 
the toast rack to Mary Wilson; 
the casters to Anne Row; 
the work box to Jean Hoyles; 
the watch chah to Bertha Cooke; 
the book case to Sarah Row; 
Blunt's semons to Grandmamma; 
the chest of drawers, bed, mattress, blankets etc. after Grandmarnma's death to 
Kitty Drew; 

133 Ibid. 



my books between Hugh and William Hoyles.134 

Sarah Heaney, a widow in St. John's, was adamant about keeping her property in 

the farnily. Sarah had one son, Hugh, who mherited £70 and one-half of the garden. Her 

daughter. Margaret, received £100, one-half of the garden and the family houseThe rents 

rising from a second house were to be put in m s t  for her board and education. Sarah aiso 

specified that if the house should burn down M o r e  Margaret came of a g .  then f 30 was to 

be taken from Hugh's inheritance to be given to support Margaret. The intention of the will 

was to exclude in-laws from the inheritance that their spouses would receive. 

In the event of her getting manîed the property entails on her issue if any but in 
default of issue it becomes the property (imrnediately after her death) of my son, 
Hugh, or his lawful issue, in order to exclude her husband from any right or titie 
whatsoever to any part thereof and it is my express will and desire that her husband 
or Hugh's wife shali on no account either before or after their death have any right 
or daim on the propeny and if it shall happa  that she survive her brother Huph shc 
is to have his share at his death provided he has no issue, but in the event of his 
having lawful issue his share is entailed to his lawful issue, and if neither my said 
daughter or son shall have issue the whole of the property is intended and hereby 
given to my nearest relation (Hugh's wife and Margaret's husband excepted) the 
rents of the garden with the interest thereon is also to be reserved until my children 
become of age. 135 

Widows left their property. carefully itemized, to sons and daughters, 

grandchildren, nieces, nephews and f n e n d ~ . ' ~ ~  Llke their husbands, they included specific 

conditions regarding behaviour or provisions to protect their children's inheritance. As 

L34 PANL, GN 511, Registry of Wills, v. 1, Will of Lucretia Hoyles Dickson, 
March 10, 1851. 

135 PANL, GN 511, Registry of Wills, v. 1, Will of Sarah Heaney, St. John's. 
Iuly 30, 1832. 

136 See Appendix H for a complete list of the distribution of real property and 
penonal property to sons and daughters by each female testator. 



shown in Table 6.12, 17% of the wills include a provision which protected property from 

current or future husbands of their daughters. 

Table 6.12: Special Provisions in wills by women who had children 

Sources: PANL. Registry of Wills, GN 511, Court Records, GN 5, Collections; Registry 
of Decds, Miscellaneous Deeds and Wiils, 1734 - 1810; CNS Archives, Collections. 

Provisions* 

Protected daughters' inheritance at maniage 

A "share and share alike" distribution 

Remaining wills - 
Total Number of WiUs 

* Note that 5 wiiis contain both provisions. 

The will of Elizabeth Codner, a widow residing in Dartmouth, in the county of 

Devon, protected the inheritance of her daughter, Elizabeth Ford, with the inclusion of the 

phrase. "notwithstanding her present or any future coverture". 13' in 1823, Susannah 

Wame, a widow living in St. John's. had a will drawn up to place al1 her property, real and 

personai, in trust for the "sole and separate use" of her daughter, Susannah. Mrs. Wame 

was the widow of James Wame, a mariner from Poole, England. Her will stated that her 

daughter's "present or future husband shall not intermeddle therewith. neither shaU the 

same be subject or liable to his control, debts or engagements". Furthemore, upon her 

daughter's death. the residue of property was to be divided among the femaie children of 

Nurnber 

9 

14 

30 

53 

137 PANL, GN 511, Registry of WNs, v. 1, Will of Elizabeth Codner, June 9. 
1823. 

Percentage 

17.0 95 

26.4 % 

56.6 % 

100 % 



S usannah Weston Haire and her present husband, Alexander  aire.'^^ The anticipation of 

a young woman's maniage was also enough to encourage the testator to protect her future 

inheritance. Martha Bun of Crokers Cove, Conception Bay, left her property including a 

plantation, Cishing room, dwelling house, outhouses, to her niece, Jane Parsons, with the 

provision that in the event that Jane married, her husband "shall have no claim, act or part 

t 139 in the disposal of the said premises . 

If a widow married again, she was then entitled l egay  to convey propeny which 

she held from her first marriage. in her will dated May 14, 18 14, for exarnple, Mary Neill, 

formerly the wife of Constantine Nedl but at that t h e  the wife of James Dalton, left to her 

two sons. Owen and Constantine, her "house. meadows. and gardens, boat and craft, netts 

and sains" in equal shares.lJO Wills by women in their second mariage are rare, probably 

because they had surrendered their inheritance from their first maniage io their children or 

coilateral km. 

Inheritance Cases 

Two court cases in the eighteenth century revealed two i r n p o ~ t  issues conceming 

inheritance and the interpretation of inheritance law by local legal authorities. Durson and 

138 PANL, GN 511, Registry of Wills, v. 1, Will of Susannah Warne, February 6, 
1823. 

139 PANL, GN 5/1, Registry of Wills, v. 1, Will of Martha Butt, November 30, 
1811. 

140 PANL, GN 511IU6, Fenyland Surrogate Court Records, correspondence, May 
24, 1814. 



Keats v. Richards 141 was held in S t  John's before Govemor Bridges Rodney on 

September 20, 1749. John Richards, originally from Bristol, petitioned the court for 

possession of property situated in Bay Bulls. An investigation revealed that the property 

had belonged to James Durson who died intestate in Newfoundland in 173 1, leaving "a 

house, eight plantations or boats' rooms". To support Richards' claim, his attorney, 

Thomas Lyde. prcsented a document signed by John Byng, Commodore of the Convoy for 

protecting the fishery in 1742, which gave possession of the property to Richards. 

However. in 1743, Thomas Smith who had succeeded Byng as Commodore of the 

Convoy had reversed Byng's decision in favour of George Durson. 

Also in court on that day were Michael Ballard, attorney for George Durson, and 

Charles Walley, who represented John Keats. Keats clairned the property on behaif of his 

wife. Mary Durson, formerly the wife of the late James Durson. The court proceeded with 

an inquiry into the nghtful ownership of the disputed property. An added complication to 

the case was that James Durson had one sister "of the whole blood", Edith Sully, one sister 

"by the haîf blood,  Eleanor England, and one nephew, George Durson, who was the son 

of James' half brother, George. Given these circumstances, the court had to decide whether 

"the whole blood by the female side, or the half blood by male, should inherit the 

property". The issue was put aside for one year and the case resumed on September 26, 

1750. 

On that day, the evidence revealed that John Richards had purchased the property 

from Edith Sully, the only surviving full sister of James Durson. Richards' position was 

that he had legally purchased the property from its rightful heir. Michael Ballard, Durson's 

141 PANL, GN 2/11A, Colonial Secretary's Office, Outgoing Correspondence, v. 1 
- 4, 1749 - 1770, box 1,58,252 - 256. 
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attorney. however, argued that the decree of Thomas Smith giving Durson's nephew by 

haif blood full possession of the property was a valid ruling. At that point a second issue 

was mised. Would the present coun reverse the ruling of one commodore over another? Al1 

parties had to wait another year for a ruling which was finally made on September 2. 175 1. 

Assembled in the courthouse that moming were the present Commodore, George Bridges 

Rodney, his assistant and Commander of His Majesty's ship "Boston", Francis William 

Drake, three Justices of the Peace for St. John's, William Keen, Michael Gill and William 

Wigmore, C and h e  Vice-Admrral for the harbour for that year, John Sang. 

Surprisingly. neither Durson nor his legal counsel were present despite the fact that 

notification of the case had been posted around St. John's and Bay Bulls in advance. John 

Keats and his attorney, Charles WaUey, did appear but as in the previous year. the court 

noted, neither had anything to add to the case. TheÛ position remained that the widow of 

the late James Dunon was entitled to the property. 

Afrer considerable deliberation, the court ruled that the original decree of John Byng 

bearing the date September 28, 1742, would be upheld and the propeny would return to the 

possession of John Richards, having lawfully purchased it from the full sister of James 

Durson, Edith Suily. Those tenants who were in possession of the property at the time 

were ordered to give "quiet and peaceable possession" to John Richards and to pay al1 the 

anears of rent due. However, the coun upheld the intestate d e  and mied additionally that 

one-third of the income from rents was to be given to Mary Durson Keats, the widow of 

the late James Durson, "during her natural life and no longer". 142 

The foundation of the inheritance system remained the customary means of 

142 PANL. GN 2/11A, Colonial Secretary's Offce, Outgoing Correspondence, v. 
1, 58, 252 - 256. 



acquiring property through quiet and peaceable possession. On July 13, 1784, William 

Bevil Thomas of Dartmouth petitioned for title of a plantation located in Bennet's Cove. An 

investigation of the title to the property revealed that it was originaiiy granted to William 

Bennet by King Charles II and granted to Thomson Reeves and Margaret Landsdale, 

granddaughters to Mrs. Bennet, by Captain Hempthom in 17 15. Thomson Reeves later 

gave her share of the estate through a deed of gift to her sister, Margaret Landsdale who, in 

mm, left the property by will to her daughter Mary Shapley and her heirs. William Bevil 

Thomas was the grandson of Mary Shapley. In his decision of 1784, Govemor John 

Campbell granted William Bevil Thomas the right to ''quiet and peaceable possession" of 

the propeny, which according to the Govemor, he rightfully inherited from his 

pndmoiher. lJ3 

The custom of giving use but not tide to propeny is illustrated in Cole v. Danson in 

18 18. In court in Harbour Grace, the plaintiff William Cole explained that the he had 

allowed his son and son-in-law to build cabins upon his rooms. In retum, they agreed to 

support him in his old age. Cole had not actually given hem titie to the land. In its ruling, 

the court acknowledged this custom as "a species of property peculiar to this Island" which 

7 144 required "the application of peculiar mles of law . 

In 1825, the Harbour Grace Surrogate Coun drew the distinction beiween 

possession of property in Newfoundland and occupancy in Britain and sumrnarized the 

circumstances under which property in Newfoundland was held. In Coughian v. Hearn, 

143 P M ,  GN 2/l/A, Colonial Secretary's Office, Outgoing Correspondence, v. 
10, St. John's, Re: Thomas, July 13, 1784. 

144 PANL, GN 5/118/1, Harbour Grace Supreme Court Minutes,William Cole v. 
Thomas D m u n ,  October 9,18 18. 



the court ruied that 

landed property in our mother country varies widely from that in this Island, lands 
in the fomer are occupied by leases subject to certain rents where by ail persons 
claim equally their rights, tillage or no Mage, meadows or common grazing 
pasturage - being a l i  under the denomination of title. 

The nght of occupancy in this countq dwells principaily upon the faith of 
the fisheries throughout such as stages, flakes, merchants' stores, and so forth and 
in any manner otherwise where the trade of the country only is concemed and 
involved, all depending upon the fish and oil caught and manufactured for 
exportation to our markets home and foreign ones abroad.145 

The role of the fishery in the economic development of the island had indeed created 

circumstances which encouraged famiiy members to provide for each other's security. The 

dominant feature of the inheritance system was to keep property within the family and to 

find the most convenient means of ensuring this. They did so with the immediacy of the 

moment uppermost in their minds. The result was a partible inheritance system framed by 

custom. Widows and children of those men who died intestate shared their real and 

persona1 property generally on a one-third, two-thirds basis. Sorne husbands and fathers 

offered more cenûinty by conveying land and fishing rooms through a deed of gift or 

conveyance. Those men and widows who left wills addressed the needs of family members 

by dividing both their real and persona1 property on a "share and share alike" basis. 

Carrying out a successful cod fishery and maintainhg subsistence fanning 

depended on the participation of family members. Women completed domestic duties as 

well as shore work for the fishery. Keeping family property, especially ships-rooms, 

houes, stores, stages, within the family was vital in a society where residents made a 

living from the sea and generation after generation grew up in the same community. The 

farnily home, which legally belonged to the husband, was rnaintahed for the lifetime of the 

145 PANL, GN 5/11811, Harbour Grace Surrogate Court Minutes, May 1825 - 
September 1825. 



parents, and inhented by the child or children who needed it, often with the understanding 

that the remaining parent, whether father or mother, would remain in the home in their c m .  

These practices, as reflected in wills throughout this period, were the b a i s  of a matrimonial 

property system already established by the tirne statutory reforms were introduced in the 

late nineteenth century. 

Statutory Reform, 1876 - 1895 

Legislation to refom matrimonial property nghts was passed throughout the 

English common law world in the second half of the nineteenth century. In Great Britain 

the carnpaign to reform married women's property nghts began in the 1850s with a 

network of feminists primarily in the north of England. Many of the women became 

mernbers of the Married Women's Property Committee which undenook an extensive 

campaign of writing letters and collecting petitions. A petition drawn up in 1856 by the 

Committee expressed their underlying philosophy and goals: 

The law expresses the necessity of an age, when the man was the only money- 
getting agent; but ... since the custom of the country has generally changed in this 
respect the position of the female sex.. .since modem civilization, inde finitel y 
extending the sphere of occupation for women, has in sorne measure broken down 
their pecuniary dependence upon men, it is time that legal protection be thrown over 
the produce of their labour, and that in entering into the state of mamiage, they no 
longer pass from freedom into the condition of a slave, al1 of whose eamings 
belong to their master and not to herself.146 

John Stuart Mill was a prominent supporter of the cause for refonn of marxied 

women's property laws in Britain. His work, The Subjection of Women, was published in 

1869 and argued for the legal affirmation of the human right to legal equality. According to 

Mill, the law placed women in an impossible position. 'The law, not determining her 

righu, but theoretically allowing her none at ail, practicaily declares that the measure of 

146 Holcombe, Wives and Property, 86. 



what she has a right to, is what she can contrive to get."147 

On August 9, 1870, the Manied Women's Property ~ c t ' "  was passed at 

Westminster and served as the mode1 for the  AC^'^' passed in Newfoundland by the local 

legislature on April24, 1876. Sections one and two of the English statute and 

Newfoundland statute are similar. They specify that the wages and eamings that a manied 

wornan received in any employment, occupation, or trade acquired after the passage of the 

Act becarne her separate p r ~ ~ e r t ~ . ~ ~  A married woman was required to make a speciai 

application to have her savings bank deposits registered as her separate propeny . 151 A 

proviso in the Newfoundland statute States ihat a married woman was required to publish a 

notice in the Royal Gazene and one other local newspaper for one month to show that she 

intended to carry on a business or trade separately from her h u ~ b a n d . ' ~ b ~  section three 

of the English statute, married women could apply to the Govemor of the Bank of England 

147 John Stuart Mill, "The Subjection of Women", reprinted in Nice S. Rossi, 
(ed.)  The Feminist Papers: From Adams to de Beauvoir. (New York: Columbia University 
Press, 1973): 212 

148 (1870) 33 & 34 Vict c. 93: An Act to Amend the Luw relating to the Prope- 
of Married Women. A consolidation act was passed in 1882. (1882) 45 & 46 Vict-c. 75: 
An Act to Amend the Luw Relating to the Property of Married Women. 

149 (1876) 39 Vict. c. 1 1 (Nfld.): An Act to Amend the Law Relating to the 
Property of Mam'ed Women. 

150 Ibid., S. 1. 

151 (1870) 33 & 34 Vict. c. 93, S. 2, and (1876) 39 Vict c. 11 (Nfld.), S. 2. 



or the Bank of Ireland to invest not less than £20 in her own narne as separate propeny 

provided that she had received her husband's consent if the money had corne from him.lS3 

in the corresponding secrion three of the Newfoundland statute, manied women were 

required to apply to the Receiver General of the Colony and the minimum investment 

designated by the act was two hundred d01lars.l~~ Section four in both statutes has a 

similar provision for married women's shares in joint stock ~orn~anies.'~~ Section five in 

rhe English statute designates as separate property, investments by a married wornan in a 

"friendly society, benefit building society, or loan society" while the Newfoundland statute 

refers only to investments in joint stock companies and includes the proviso added to 

section four of the English statute, that if a mamed woman used her husband's money 

without his consent, the Supreme Court could order the interest and profits to be 

transferred io the h ~ s b a n d . ' ~ ~  section six is identicai in both statutes and States that the act 

does not apply to investments made in fraud of ~ r e d i t 0 r s . l ~ ~  Section seven of both statutes 

refers to the propeny inhented by married women. The English sratute gives mamed 

women the right to "personal property not exceeding f2W which they inherited as next of 

153 (1870) 33 & 34 Vict. c. 93, S. 3. 

154 (1876) 39 Vict. c. 1 1 (Nfld.), S. 3. 

155 (1870) 33 & 34 Vict. c. 93, S. 4 and (1876) 39 Vict. c.11, (Nfld.) S. 4. 

156 (1876) 39 Vict. c. 1 1  (Nfld.), S. 5. 

157 (1870) 33 & 34 Vict. c. 93, S. 6 and (1876) 39 Vict. c. 1 1  (Nfld.), S. 6. 
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kin of an intestate or by deed or ~ i l l . * ~ '  In the Newfoundland statute. section seven 

includes di property which the rnarried woman receives without any restriction on its 

value. No distinction is made between the inheritance of real and personal property. 

Furthermore, the Newfoundland statute adds that the married woman may receive this 

propeny by gift, thus acknowledging a common practice on the i s ~ a n d . ' ~ ~  Section eight of 

the English statute refers to rents and profits which a manied woman rnay receive from 

Treehold, copyhold and customaryhold property".160 There is no corresponding provision 

in the Newfoundland statute. Section nine of the Engiish act and Section eight of the 

Newfoundland stature are identical. They refer to the nght to apply to rhe courts to settle 

disputes between husbands and wives regarding any property designated by these acts.16' 

Both statutes permitted a mamied woman to acquire a life insurance policy on her Me or that 

of her husband for her separate use. A manied man could take out a life insurance policy 

for the benefit of his wife and children and it was deemed as a trust for their benefit. not 

subject to the clairns of her ~ r e d i t 0 r s . l ~ ~  The English statute and the Newfoundland statute 

granted mari-ied women the right to sue for the recovery of "wages, earnings, money and 

1% (1870) 33 & 34 Vict c. 93, s. 7. 

159 (1876) 39 Vict  c. 11 (Nfld.), S. 7. 

160 (1870) 33 & 34 Vict c. 93, S. 8. 

161 (1870) 33 & 34 Vict c. 93. S. 9 and (1876) 39 Vict. c. 11 (Nfld.), S. 8. 

162 (1870) 33 & 34 Vict. c. 93, S. 10 and (1876) 39 Vict. c. 11 (Nfld.), S. 9 and S. 
10. 



property". L63 Section twelve of both statutes stated that a husband was not liable for the 

debts incured by his wife before their maniage. The Newfoundland statute added, 

however, that if the married woman had anempted to defraud creditors by assigning her 

property to her husband, then the husband was liable to the creditors for the value of the 

propeny. The Newfoundland statute of 1876 ends with that provision but the English 

statute had also imposed obligations on married women with respect to property. They 

were, for example, subject to poor law liability, which meant that they were liable for the 

support of their hus bands and c hildren. 164 

Legislators in England in 1870 were cautious. While the married women's property 

acts permitted married women the right to separate propeny as a single woman, English 

society s t d  detemined the econornic and social parameters in which m d e d  women 

functionrd. Members of Parliament chose not to give rnarried women the same propeny 

nghts as a single woman; they simply designated married women's property as separate 

property. In doing so, they made iitigation more complex and raised questions as to the 

precise liabilities of the married ~ornan.'~' Neither the English statute nor the 

Newfoundland statute that followed made manied women liable for payment of debu 

incurred after their marriage by using their separate property, even though they were 

entitled to sue with respect to their separate property. Not only were manied women able to 

avoid creditors because they couid not be sued but husbands could designate certain 

163 (1870) 33 & 34 Vict. c.93, S. 11 and (1876) 39 Vict. c. 11 (Nfld.), S. 11. 

164 Ibid., S. 13. 

16s Holcombe, Wives and Property, 182. 



property as belonging to their wives and therefore avoid the responsibility for debts 

resulting from the use of that property as well. From another perspective, this provision 

served to disadvantage women in the workforce who were trying to establish their credit 

and credibility in trade and business because creditors were reluctant to make advances on 

credit knowing it might be difficult to recover the money owed to them. 

A successor stanite. the Manied Women's Property Act of 1 88216& designated ail 

property of a rnarried woman acquired before and during maniage as separate property as if 

she were a feme sole. The Act spelled out precisely what, in the absence of a maniage 

settiernent, was to be treated as a rnanied woman's separate property.167 Married women 

were permitted to acquire, hold and dispose of their propeny by will or contracl In 

Newfoundland an act to amend the Married Women's Propeny Act was passed in 1883.168 

Like the English statute, it granted married women the legal status of a single woman in 

owning property by elirninating the distinct category of separate pmpeny. M h e d  wornen 

were given the nght to acquire, hold, and dispose of by will or otherwise any real or 

personal property in the same manner as single wornen.l6' They were ailowed to enter into 

166 (1882) 45 & 46 Vict. C. 75: An Act to Amend the L w  Relating to the Property 
of Married Women. 

167 Ibid., S. 2. 

168 (1883) 46 Vict. c. 11 (Nfid.): An Act to Amend the Manied Women's Property 
Act of 1876. See Appendix J for a copy of the stanite. 

169 Ibid., S. 1 .  



contracts and had the rights of a single woman to sue."0 They could also carry on a trade 

separately from their husbands. Every woman who married after April2 1, 1883 was 

entitled to hold property acquired by her employment or exercise of any skill and her 

property was held liable for her debts. Property included bank deposits, shares, stocks and 

debennires.17' Like the 1882 English statute, this act was a major step in eliminating the 

husband's role as uustee over his wife's separaie property. This iegislation granted married 

women formal legal equality with men and single women regarding the ownenhip of 

A third Act 173 WU passed in Newfoundland in 1895 to amend the act of 1883. It 

includes some of the provisions of the English statute of 1882 that had not been included in 

the Nrwfoundland Act of 1883. It provided that a contract would be considered binding to 

a rnanied woman's property whether or not she possessed the property at the tirne of 

entering into the contract. lT4 Legislation c o v e ~ g  wills in Newfoundland was extended to 

married women whether or not they possessed any separate property at the tirne of the 

170 Ibid., S. 2. 

7 id., S. 6.  

172 A similar statute was passed in Ontario in 1884. See Chambers, Married 
Women and Property Law in Victoriun Ontario, 137 - 147. 

173 (1895) 59 Vict. c. 17 (Nfld.): An Act to Amend the Married Women's Property 
Act of 1883. See Appendix K for a copy of the statute. 



making of the ~ i 1 1 . l ~ ~  

In England, the manied women's property acts were welcomed reforms. They 

were passed in the midst of a society being transformed by the forces of industrialization 

and in the context of other reforms of particular importance to manied women such as the 

Matrimonial Causes Act in 1857 and the Child Custody Acts in 1873 and 1 886.176 In so 

far as the laws, once enacted. improved the legal status of manied women and to the rxtent 

that the issue drew the attention of the British Parliament and many colonial legislatures. it 

is reasonable to admit that even in a strong patriarchal society, or perhaps in spite of it. 

progress had been achieved by those women with property who had been disadvantaged. 

These reforms in England in the late nineteenth century encouraged the colonies 

under British junsdiction to copy or adapt the legislation. In British North Arnerica, the 

first suture io deal with married women's property nghts was passed in New Brunswick in 

185 1. The Act entitled. "An Act to Secure to Married Women Real and Personal Propeny 

Held in Their Own Right", allowed a manied woman who had been deserted to sue for 

debü or damages in her own name. She couid retain the property she had accumulated as 

the result of her own efforts, free from her husband or his creditors. The legislanire of 

Prince Edward Island followed with similar legislation in 1860. Nova Scotia in 1866 

followed the English mode1 rather than that of the other two Maritime provinces. 

Legislation in Ontario in 1872 allowed a manied woman CO keep her emings separate from 

her husband's control and in 1882, a married woman in Ontario was given the right to own 

her property and do with it as she pleased. British Columbia followed Ontario's legislation 

175 Ibid., S. 3. 

176 These statutes were not copied in Newfoundland. 



in 1873, Manitoba in 1875, the Northwest Territories in 1886, Saskatchewan in 1907 and 

Alberta in 1922.'" 

In Newfoundland the three statutes were passed without parliarnentary or press 

debate or public demand for reform or response to their passage. We can assume that 

legislators made the minor changes to the statuts before they were passed in an attempt to 

address local circurnstances as they might arise. One example is the broader provision 

regarding inheritance and separate property in the Act of 1876. Othenwise, the 

Newfoundland Act of 1876 copied the English Act of 1870 and the 1883 Act in 

Newfoundland foliowed rhe English stature from the previous year. Clauses that had not 

been included in the Newfoundland Act of 1883 were placed in a separate statute in 1895. 

While the English and Newfoundland married women's property acts were similar. 

the societies in which they were passed were not  In Newfoundland where residents 

depended primarily on a domestic economy, the provisions of the acts had little relevance 

for the majority of married women. Few would have benefitted from the nght to protect 

their wages as sepante property, to make bank deposits, invest in joint stock companies. 

own a business or enter into a contract As Chambers argues regarding the 1884 statute in 

Ontario, the ownership of a significant amount of property gained through wages or 

inheritance was unlikely for most married women. Those who did receive wages or inherit 

property would use it to improve the farnily's circumstances. Those who were trapped in 

abusive situations were h i t e d  to work within the home and most lacked the financial 

independence to leave their abusive husbands."* 

177 Backhouse, "Married Women's Property Law", 218. See also Chambers, 
Married Women and Property Law in Victorian Ontario. 

178 Chambers, Married Women and Property Law in Victorian Ontario, 1 1. 



At the time of their passage, the statutes, which foliowed the Enghh model. largely 

refined Newfoundland's existing matrimonial property system which was the product of 

custom and the adaptation of English Iaw. The system had been shaped by several features: 

the meaning of property from the earliest days of English settlement, the passage of the 

Chattels Real Act to govem inheritance upon intestacy. judicial interpretation even before 

1834 that land in Newfoundland had been custornarily considered to be chattels ml, and 

customs that grew out of local needs. Thus by the tirne the married women's property acts 

were passed, a matrimonial property system was already f i l y  in place which reflected the 

needs of the community. It was formed by early statute in 1834. the common law and the 

ways in which the law was received, and customary practices arising from economic and 

social circumstances. 



Chapter 7: Conclusions 

Recent research into matrimonial property rights has questioned the application of 

the restrictions of coverture in English cornmon law jurisdictions and suggested that local 

conditions made these mies unworkabie and impractical. When English cornmon law was 

uncenain, inapplicable or inappropriate, communities may have found alternatives or made 

adjustments to meet their needs. These jurisdictions were also noted for the absence of a 

reform movement which in England and in several colonies demanded changes to married 

women's propeq rights in the late nineteenth century. The absence of a refon movement 

in Newfoundland raises the question as to whether the rules of common law were sirnply 

inappropriate to the comrnunity or whether individuais had found ways to circurnvent the 

ngidity of the common law. My research has attempted to determine the factors which 

contributed to the formation of a matrimonial property system prior to the passage of 

legislation in the second half of the nineteenth century. It has revealed that the value of the 

cod fishery to England directly affected settiement, the formahon of a legal system and the 

legislative and judicial defmition of property on the island. Customary practice with regards 

to wills, deeds, and tnists, conuadicting judicial decisions interpreting property law, and 

the designaiion of property for the purpose of inheritance as chattels real distinguished the 

matrimonial propeny regime in Newfoundland. The m d e d  women's property acts 

recognized and refmed a long history of adap tive and expenential prac tice. They resolved 

the ambivalence and contradiction of decided court cases and confiied the existence of a 

distinctive Iegal regirne. The legislation expanded the definition of mmied women's 

property but did not redefme property for the purpose of inheritance. Future generations of 



married women would benefit from the statutes but at the t h e  of their passage only a small 

minority of manied women would appreciate their provisions. 

Several factors shaped the evolution of matrimonial property rights in 

Newfoundland. The first was the reception of Engiish law of property, marriage and 

inheritance. The study of the reception of the law has revealed a recurring theme. English 

law, although a binhnght of English settlen, did not automatically fit local conditions and it 

had to be adjusted. This had been recognized as early as 1578 in the grant given to Sir 

Hurnphrey Gilbert. In the early seventeenth century, charter-holders were given the power 

to make laws which would be "conveniently agreeable" to English law, and the Judicature 

Acü in the late eighteenth century gave criminal and civil jmisdiction to the Supreme Court 

"as far as the sarne can be applied". 

In the early nineteenth cenniry the custom of common-law marriages and the 

absence of English maniage law led local church authorities to demand statutes from the 

British Parliament to regulate maniages in Newfoundland. Concemed for establishing the 

legitimate heirs to property. the govemment responded with statuw in 18 17 and 1824. and 

the new colonial legislature passed its own maniage act in 1833. The new colonial 

government after 1832 sought to regulate rights to private property via the passage of 

legislation. The following year it defined property for purposes of inherirance. 

Inheritance was another area where the English govemment's policy regarding 

Newfoundland mitigated against the automatic reception of English law. Judicial decisions 

had been conflicting as to whether land on the island was chanels real and for the purposes 

of inheritance would be distributed as such. The debates which led up to the Act iwlf  

clearly dernonstrated that Enghh inhentance law did not fit well into the circurnstances of 

the colony of Newfoundland. 



A second factor which affected the development of matrimonial property nghts was 

the Iegislative and judiciai defuiition of property in a fishing economy. In the early 

seventeenth century, the use of the island for the English fshery meant that land, except for 

fishing purposes, remained unimportant. When planters chose to stay during the winter to 

protect fishing facilities for the next season, property, whether pnvate or public, assumed 

greater importance. Those who remained on the island claimed use of the land. King 

William's Act in 1699 marked an important step in the evolution of property n g h ~  as it 

ensured more certainty of possession of land for the inhabitants. Although the intention of 

the sutute was to encourage the migratory fishery, it also distinguished between private 

land and public land which was designated for the use of visiting fishing ships. Individuals 

who had cleared land for their own use were assured of possession as long as they did not 

interfere with the fishery. Would the land that they cleared be inherited? Buchanan's report 

in 1786 clearly indicated that it would. Moreover, govemors' grants throughout the 

eighteenth czntury ensured possession to "hein and assigns forever". 

For most of the eighteenth century, seasonally resident govemors, their surrogates 

and year-round justices of the peace carried out their commissions and instructions as a part 

of the royal prerogative. Fishing admirals seasonally adrninistered fishing matters in their 

harbours. The English govemment's policy regarding seulement, the distinction between 

private and public land and the growing practice of possessory title left legal authorities 

uncenain as to how English law of property couid be applied. Custom and consensus 

operated in the absence of many of the features of English law. The gradua1 growth of 

settiement in the eighteenth century led to a more stmchired system of justice. Beginning in 

179 1. Judicature Acts confirmed the existence of English law. 

As more residents took over a substantiai arnount of public property for theû private 



use, they petitioned the governor for land near their fishing rooms on which to build a 

home and maintain a srnail vegetable garden. The nght to build and live on a particular 

piece of property was sanctioned by the rest of the community. Possession was assured 

without interference as long as the property was occupied and properly maintained. Owners 

had to agree to ca ry  out the fishery according IO the provisions of King William's Act. By 

the beginning of the nineteenth century, a permanent population sought more cenainty of 

title. The potential for disputes over possession and title increased. In 18 11, an imperial 

statute granted private title to property in St John's. A registry of deeds for the whole 

island was created in St. John's in 1824. 

The passage of the Chattels Real Act added to the complexity of the nature of 

property on the island and sparked a series of conflicting interpretations in succeeding court 

cases. The debate focused on the type of property which existed in Newfoundland before 

the passage of the Act. Some legal authorities later cited the dings by Chief Justice Reeves 

in Kennedy v. Tucker in 1792 and Chief Justice Forbes in Williams v. William in 18 18 

as confmation that English inheritance laws had not applied in Newfoundland before the 

passage of the Chattels Real Act Oihers argued that English inheritance laws had applied 

and that the Act was making new law. Those who argued that the Chattels Real Act was 

new law rested their claim on the notion that English settlers had brought the law of 

property and law of inheritance to the island and that no statutes had been passed 

subsequently to adapt those laws to local circumstances. The Judicature Acts, however, 

had declared that English laws would apply in light of local circumstances. Forbes' views 

in Williams v. W i l I i m  reflected this important qualification and wouid appear to be the 

berter law. 

A cmcially important third factor in the evolution of matrimonial property nghts 



was the prominent place of customary practice in the conveyance and inheritance of 

property. The dependence of the population on the fishery had three implications that 

directly affected the ownership and conveyance of property. Fust, the fluchiating success 

of the fishery year alter year added to the economic vulnerability of the residents. 

Secondly, fishing rooms, boats, flakes and stages were essential for economic survival and 

therefore a primary concem of inheritance and conveyance. Thirdly. women's role in the 

domestic economy of the fishery was vital to the continued suMval of the farnily and the 

community. 

n i e  inheritance system reflected the custorn of possessory claim, the highly variable 

nature of the fishery and the social expectations of parents. Newfoundland families relied 

on the concerted efforts of rnembers in order to survive. The desire to protect the family 

and its possessions motivated family members to keep both real and personal property in 

the family. Propeny was conveyed to family members through gifts, deeds of conveyance. 

msls, wills, or by intestacy. The male line of descent, a dominant feature of inhentance 

practices in English common law, was subordinated to the imrnediate and long-terni needs 

of the famiiy. The land of those dying intestate was inherited as personal property and 

disuibuted equally among s u ~ v i n g  farnily members. Widows received one-third of the 

estate and children inherited two-thirds. Practice reinforced the egalitarianism of the panible 

system of inheritance that had k e n  shaped by an economy aùnost exclusively based on the 

cod fishery. 

Inheritance practices up to the middle of the nineteenth century show a society that 

was concemed with providing for widows, sons, and unmarried daughters. A sentimental 

anachment to farnily property developed as succeeding generations had their own families 

and remained in the community. Motivated by affection and protectiveness, men who left 



wills provided for the support of their widows and children. Wives were the principal 

beneficiaries of their husbands' estates. Daughters inherited property dong with their 

siblings on a more or less equitable basis. Parents also ensured that their sons were in a 

position to provide for their families. On the death of both parents, children inherited 

property on an equitable "share and share aiike" basis. 

Parents expected that married daughters would be cared for by their husbands 

although those who feared the possibility that fishing rooms, land, and houses would be 

taken from the farnily protected their daughters' inheritance from their husbands. Trusts 

created by fathers protected married daughters' inhentance from possibly unscrupulous or 

greedy husbands. Others had their inheritance protected by a provision in their fathers' 

wills which designated the property for their daughters' "sole use". Widows inherited both 

na1 and personai property from their husbands. They were assured the support of the 

family and the nght to reside in the family home as long as they wished whether or not the 

home legally belonged to them. For some, however, a decision to remany might reduce or 

destroy their inhentance and testamentary freedom. 

The common-law tradition brought to Newfoundland by virtue of England's 

irnperial claim was often inapplicable to the circumstances of the new surroundings. This 

was clearly the case with regard to married women's property law. The statutes were 

copied frorn the earlier English statutes with only minor changes to suit local 

circumstances. At the tirne of their passage, the married women's property acts had Little 

significance to the majority of married women in Newfoundland. The doctrines of marital 

unity and coverture in English common law were tempered by locai experience and values 

which held that collective nghts must prevail over those of the individual. Residents found 

ways to adapt or circumvent matrimonial property law to address the imrnediate and long- 



term needs of their families. Aithough officially subject 10 the niles of English cornmon 

law, those who settied in Newfoundland developed their own customary practices. They 

adapted English matrimonial property law to suit their own needs and those of succeeding 

generations. Through a partible inheritance system each generation ensured that those who 

were left behind to ponder the uncertainty of the future would fmd some secwity in their 

inheritance. That cornmitment became a part of their legacy. 



APPENDIX A 



ASXO QUARTO 

GULIELRII IV. REG IS. 
( 2 s ~  SESSIOS.) 

CAP. XVIII. 

W HEREAS the Law of Rimogeniture, as it affects Real Estate, 
is inapplicable to t h  condition an? rircurnstancer of the People in Rt amble. 

this lslatid : And wnereas the partihility of arnall Estates, by Descent 
in Copatcenary, or otherwise, woulil tend to dimioish the value thereof, 
and vould. in ita application, be atteoded uith much erpense and in- 
convenience : Be i f  therefwe macfed, b3- the Governor, Council; I A J I ~  & rhich 
aiid Arsembly, of ~ewfouodland, in Parliament iissembled, that Ed zcdw 2 
el1 Lands, Tenements, and uther Hereditaments, in Sew- k,~cb, i ,  
fouodland and its Depeudeilcies, ahich, hy the Common Law, are 
regrded as Real E t a t e ,  shal1,- in a11 Courts of Justice in this Island, 
be held tu be Chatteis Rcal, and shall go to the Executor or hdmi- 
nistrator of' Rny Persori or Persoiis Driii seizd, or p&essed thereof, 
trr othcr Personal Estate nov pases tu t \ e Pemnal  Repmentatives, 
any Law, Usage, or Custom to thc contrary, notrithstandiiig: Prouided RQ*. 
ahcayr, that no Executor or Cdmiriistrator &hall bargain, seil, demke, 
or othernkr depart aith any Estate or Iiiterest therein, for a longer 
period than One Yeu, aithout the direction of the Supreme Court of 
tbis Island, fint giveo for that purpose. 

II.-And lrc i t  ti<rfk mscted, that ail Rigbb or Claims wbich hare Rigbu 
beretofore accmed in respect to any Lands, ot Tenementa in New- herrtoforr ictnnnq. 

+ fouiitiland, and rrhich haGe not alredy been adjudicated upon, shall rnbC d g  to rhis AcL be determiried accordino to the Provisions of this Act : Provided . . .  

olrcoys, that oothing h h n  contained, shdl ertend to any Right, 
Title, or Claim to ang Lands, Tenemeats, or Hereditaments derired 
by desçent, and reduced iiito possession, before the passing of thk 
Act. 





Appendix B: Deed of Gift references 

Source II Date 1 Relationship 1 :  
GN YllA, Col. Sect'y's 
Outgoing Correspondence to 
Govemor Campbell 

sister to sister, Thomson 
Reeves to Margaret Landsdale 

GN 2NA, Colonial 
Secretary's Correspondence, 
petition of John Gale 

1 

l 

4 

112. 1724 1 Elizabeth Adams to Johannah 1 l 

' sisters, Edith Sully and ( :leanor England to John i 
Il 

GN UVA, Colonial 
Secretary's Correspondence 

Woodmason (no relationship) 

Lichards (umelated) 

nother, Esther Bumdge, to 
laughters 

GN 2/ UA, Col. Sect' y's 
Outgoing Correspondence, 
petition by Mary Ford 

widow of Wiliiarn Harvey to 
son-in-law 

GN 5/4/BI 1, Trinity Coun of 
Sessions minutes, 1754 

brother, John Bole, to sister, 
Elizabeth Searle and nieces, 
Mary and Elizabeth Bole 

MF 236, CNS Archives, Will 
~f John Bole 

MG 382, PANL father, John Morgan, to son, 
William Morgan 

father, Nicholas Gill, to 
daughter, Sarah Gill 

MG 399, PANL, Will of 
Sarah Hams, 1834 

Cather, John LeGrove to 
sones, Thomas and Simon 
LeGrove 

GN 5/ 1/B/ 1, Harbour Grace 
Surrogate Court minutes, 
Peppy & King v. LeGrove, 
1796 

GN 5/2/ i9 ,  Supreme Coun 
Centrd District, "Estate 
Matters", 1803 

mother, Mary Horton. to 
daughterlson-in-law 

- - - -  

unspecified relationship GN 5/1lB/1, Trinity Surrogau 
Court 

Thomas Newell to male 
relative 

GN 5/1/811, T ~ i t y  Surrogati 
Court minutes, 1805 

father, Henry Warford, to 
daughter, Susannah and son- 
in-law , William Bradbury 

GN 5/1/B/1, Harbour Grace 
Surrogate Court minutes, 
Bradbury v. Keamey, 182 1 

William Harder to male 
(unspecified relationship) 

GN 5/1lB/1, TNUty Surrogat 
Court minutes, 18 12 



Dak 1 Relationship ( Source 

mother, Ruth Collins, to son, GN 5/l/C/1, Placentia 
Luke Collins Surrogate Court minutes, 

Collins v, Collins, 1 8 18 

16. 1813 - fath& william Miller, to son, GN 5/1/8/1, Trinity Surrogate 
Samuel Miller Court minutes, 18 1 3 

17. 1821 father, John Webber, to son, GN 5/1/B/l, Harbour Grace 
Henry Webber Surrogate Court, Webber and 

I Swetapple v. Webber, 181 1 

rnother, Mary Badcock, to 
son, John Badcock 

GN 5/1/B/1, Harbour Grace 
Surrogate Court minutes, 
Badcock v. Mercer, 1823 

19. 1824 father, Charles Shawna, to GN 5/ 1/B/ 1, Harbour Grace 
daughter, Mrs. Bussey Sunogate Court minutes, 

Shawna v. Wilshire, 1824 

father, Philip Adams, ro / Col. 150, CNS Archives / daughter 
GN 511, Registry of Wills, v. 
1, Will of Michael O'Neill 

22. 1861 father, John Puchase, to sons, Col. 150, CNS Archives 
Willis and Arthur mirchase 

Sources: PANL, GN 5/l,  Registry of Wills. GN 5, Court Records, Collections: Registry 
of Deeds, Miscellaneou Deeds and Wills, 1744 - 18 10; CNS Archives, Collections 





Appendix C: Occupations of Male Testators 

11 ûccupation ( Number 
- 

II 1. planter I 87 

(19. doctor 1 
11 10. carpenier 1 5  

11 1 1. dealer 1 4  

11 14. blacksmith 
- 

11 15. t e x  her 1 2  

3 

2 l 
1) 16. surveyor 

- -- 

12. baker 

13. boatkeeper 

11 17. labourer 1 2  

. . 

1) 2 1. yeoman 1 2  

1122. civil officer I l 

1 23. publican 1 1  
- - 

24. notary public 

25. infantry 

26. navy 

27. accountant 

1 

1 

I 

1 



30. tailor 

3 1. attorney 

32. fish culier 

Occupation 

29. watchmaker 

- -- -- Il NO occupation given I 117 TI 

Number 

1 

Sources: PANL, GN 5/ 1. Registry of Wills, GN 5. Coun Records, Collections; Regisuy 
of Derds. Miscellaneous Deeds and W i h ,  1744 - 18 10; CNS Archives. Collections. 





Appendix D: Place of Residence of Testators 

11 1. Adams Cove 1 3  

113. Bareneed 1 

116. Bay of Islands I 1  
11 7. Bay Roberts 1 5  

11 8. Bell Isle 1 

11 9. B ird Island 1 1  

11 10. Black Head I I  
1) 1 1. Bonavista 7 

11 12. Bonavista Island 1 I 

11 15. Broad Cove 1 2  

13. Bread and Cheese Cove 

14. Brigus 

11 17. Cape Island 1 1 

1 

18 

11 19. Catalina 1 1 
( 

20. Charnberlains 

21. Channel, Port aux Basques 
22. Change Islands 

11 23. Chapel's Cove 1 

18. Carless Harbour 

- - - - - - - - - - -- -- - 

25. Coilinet 1 

26. Crokers Cove 1 

1 

11 27. Cuckold's Cove 1 1  



Community Number 

28. Cupids 8 
r 

1'30. English Harbour 1 

11 3 1.  Fermeuse 1 3  

11 33. Flat Rock 1 l 

1 34. Foxtrap 1 

11 35. Freshwater 2 

37. Grand Bank 1 

38. Great Placentia 1 

11 40. Harbour Grace 1 20 

II 11 .  Hem's Content 1 1  
42. Hibbs Cove 

43. Holyrood 
44. Indian Islands 

11 35. Island Cove 2 

1'47. ~ o b s   ove 1 

l 48. King's Cove 1 

49. Little Harbour 1 

1) 50. Logy Bay 

51. Long Pond 

52. Loon Bay 

53. Lower Island Cove 

11 54. Merasheen 1 1  

1 55. Mulleys Cove 1 
r 11 56. Musquitto 3 



(159. Petty Harbour 1 

l 
11 60. Pinchards Island 1 l 

Community 

57. New Bonaventure 

(64. Quidi Vidi 1 1  

Nurnber 

2 

I 
165. Randorn South 1 1 

62. Port de Grave 

63. Portugal Cove 

11 68. Riverhead 3 

9 

6 

l 
1169. Salmon Cove 1 1  

66. Red Head Cove 

67. Renews 

1 

1 

70. Ship Cove 

7 1 .  Sound Island 

1174. Tassa D'Argent 1 1 

4 

1 

72. St. Jacques 

73. St. John's 

((75. Tickle Cove 1 1  

1 

130 

1\76. Tizzards Harbour 1 1  

11 77. Torbay 1 

1\79. Turks Gut 1 2  

11 8 1. Upper Island Cove 1 1 

I 
84. Windsor Lake 

85. Witless Bay 

82. Western Bay 

83. Wild Cove 

1 

I 

1 

1 



11 Community 1 Nurnber II 
11 86. Outside Newfoundland 1 24 II 
87. Residence not given 1 'Total 423 

Sources: PANL, GN 511, Registry of Wills, GN 5, Court Records. Collections; Registry 
of Deeds, Miscellaneous Deeds and Wilis, 1744 - 1810; CNS Archives, Collections. 





Appendix E: Distribution of Property by Each Male Testator 

.r 

f 
Name 

1 .  Thomas Tracey 
2. William KennedyL+ 

3. John Landers 

4. Abraham Parsons 

5. Wilùam Danson 

6. Richard Taylor 

7. Henry Webber 

8. Charles Denning 

9. Michael Mara 

10. Philip Holmes 

11. John Codner 

12. Thomas Ferneil** 

13. William Coug hlan 

14. George Garland 
15. Edward O' Donnell 

16. John DambriU 

17. John Davis* 
18. Thomas Green 

19. William Searle 

20. John Shanrihan 

2 1. James Dobie 
22. Richard Underhay 

23. Philip Riely 

24. Robert Clarke 
25. Richard Halfyard 

26. Michael Ryan 
27. William King (Sr.) 

28. William Cole 

29. Denis Sweeny4* 
130. Patrick Henley** 

date 

1824 

1825 

1826 

1812 

1816 

1827 

1826 

1825 

1827 

1826 

1825 

1827 

1812 

1821 

1827 

1819 

1827 

n.d. 

1827 

1828 

1826 

1828 

1827 

1827 

1795 

1818 

1823 

1826 

1829 

1826 

wife 

* 

* 
* 
* 

* 
* 
* 

* 

* 

i~i 

* 
* 
* 

children 

J< 

~r 

* 

* 
* 
+ 

* 

* 
* 

-- 

* 

4 

* 
* 
* 
i~r 

4 

4 

church g.child 

~r 

* 

a 

* 

* 

* 

* 

col.kin 

i~t 

* 

* 

* 

~t 

* 
* 
* 

fiiends 

* 



Name date wife children g. child col. kin friends church 

3 1.  John Walsh 1829 ~r 

32. Peter Healey 1826 * * * 
33. John Cuthbert 1825 * 1 

34. John Griffith 1828 * * 
35. Charles Mercer 1824 * 
36. Newman Hoyles 1828 * 
37. Samuel Woodley 1824 * I 

38. John Green 1829 rt 

39. Isaac Richards 1828 * * 
JO. James Cross 1828 r~ 

41. Edward French 1829 * * 
42. Thomas Nurse n.d. * jt 

43. Henry Garland (Sr.) 1823 * * 
- 1 

44. Henry Hitchcock 1805 * 
45. Michael Henesy 1827 * 
46. George Bussey 1830 * 
47. William Bartlett n.d. * JC 

48. George Dawe (Sr.) 1825 * 
49. Tirnothy Fogarty 1826 * 
50. Carbery Eagen n.d. * * 
5 1 .  James FeweP * 1828 

52. Thomas Scallon 1824 * a 
- -  ~ - -- - - .  

53. Joseph Rose 1828 * 
54. Patrick Power 1830 * t 

55. Samuel Hollett 1829 * * 
56. Thomas Conne1 1830 * 
57. Edward Walsh n.d. rit * 
58. John O'Brien** 1830 

59. John Kelly 1830 * I 

60. Thomas Handlon n.d. JI * 
61. William Johnson (Sr.) 1829 * * 

7 



Name 

62. Henry Parsons 

63. Wiiliam Gillespie 

64. Michael Connelly 

65. Francis Belbin 

66. James Oakley 

67. James Cowan 

68. Thomas Brenton 

69. Philip Leshano 

g. child 

* 

70. Jacob Snow 

col. kin 

I 

* 

children 

* 

* 
Q 

dw 

1823 

1829 

1816 

1830 

1819 

1827 

1826 

1829 

7 1. John Edgar 

72. Jacob Moors 

73. Thomas Cooper 

74. Robert Howell 

75. Oliver Nomore** 

76. Michael Flemming 

77. William Hartnett 

78. Richard TaCe 

79. Patrick Shelly 

80. Bryan Feeney 

8 1. William Donegan 
82. Michael Mulcahy 

83. Jonathan Parsons 

wife 

* 

* 
* 
* 
* 

fkknds 

1830 

1830 

1829 

1823 

1829 

1831 

1830 

1826 

1831 

183 1 

1831 

1831 

1831 

churcb 

85. Richard Reed ** 
86. Charles Kickham 
87. John Terrington 

88. John Pittman 

89. Edward Hillier 

90. James Gould (Sr.) 

91. David Hailiday 

92. Patrick Foley 

* 
* 
* 
* 

* 
* 
* 

* 

1824 

1831 

1830 

1831 

1830 

1831 

1831 

1828 

* 
~r 

JI 

* 

* 
~i 

i~i 

* 

* 

* 

* 

* 

* 

4 

* 
4 

* 

* 

- 
f 

4 

~r 

* 

4 

J# 



Narne date wife chiiclren g. child col. kin fiiends cburch 

93. John Hanery 1826 * 
94. John McKinnon 183 1 * 
95. Patrick Mullowney ** 1832 

96. William Tuff (Sr.) 1829 * * 
97. John White 1830 * 
98. hchard Cook 1832 I 

99. Thomas Anderson 1832 * 
100. James Stapleton 183 1 * * 
101. Jordan Henderson 1818 * * 
102. Rev. Thomas EwerJ* 1833 

103. Michael Stack 1832 * 
104. William Scott 1832 I 

105. Joseph Innott 1832 * 
106. Charles Tucker (Sr.) 1832 * ~i 

107. Henry Warford 1831 * * 
108. Martin Walsh 1833 * 
109. Henry Duggan 1833 * * * 
1 1O.Timothy Dineen ** 1832 

11  1. Samuel Holwell 1833 * 
1 12. John Badcock 1833 * * rit 

1 13. Solomon Beadon 1832 * JI ~r 

114. John Wdsh 1832 * 
1 15. Nicholas Wall 1833 * * 
116. William Getheral (Sr.) 1833 * JI 

1 17. Nathaniel Woodley 1832 * 
1 18. William Hogan 1833 r~ 

119. Thomas McDonaid 1833 * i~ 

120. Abraham Martin 1833 * ~r 

121. Simon Nowlan 1833 * 
122. Rev. Andrew Cleary 1829 t * 

: 123. William Murray 1833 * * * 
- 



Narne date M e  children g. child col. kin friends church 

124. Richard Rideout 1834 * ~r 

125. Wiliiam Quin 1834 * * * ~r 

1 26. W illiarn Hayw ard 1824 * 
127. Edward Reddy 1833 * ~lr 

128. John Ivamey 1834 * * 4 

129. Robert Roach 1834 * 
130. Lawrence Murphy 1834 * * 
13 1. William Payne 1833 * * 
132. Thomas Miller 1833 * * * 
133. James Brine 1829 * 
134. Michael O'Neill 1833 * I 

135. James Rennolls 1834 JI 4 

136. James Neil 1834 ~r 
- . - 

137. ~ o h n  ~ o m s  1834 * JI 

138. Robert Brooks 1833 * * 
139, Thomas Roberts 1825 * ~t 

140. Matthew Toole 1830 * * * 
14 1. John Hanly 1823 * 1i 

142. George Goff 1834 * 

143. Timothy Heagan 1832 * * 

144. William Keatïng n.d. * * 
145. William Hervey 1835 * 
146. George Meaden 1833 * r~ 

147. JO hn Fergus 1814 * * ~r 

148. Joseph Manuel 1834 * * 
149. John Bishop (Sr.) 1834 * * 
150. Robert Parsons (Sr.) 1834 * * 
15 1. Charles Haley 1826 * * 
152. John Broorn 1834 * 
153. Richard Prendergast 1827 * * 
154. George Donding 1832 * * 
i 1 



Name date wife children g. child col. kin friends church 

155. William Hampton 1835 * r~ 

156. Peter McKie 1836 * * 
157. Richard Penney 1835 * 
158. George Wetch 1835 * * 
159. Michael Condon 1831 ~lr 

160. lames Howell 1835 * * 
16 1 .  James Over 1834 JI * 
162. Robert Brown 1 1836 1 I *  1 1 1 1 
163. Thomas Colboume 118201 * 1 1 -  - 1 1  7 
164. Arthur Brooking 11534( * ( * 1 1 1 1 
165. Jonas Soper 118481 * 1 * 1 1 1 1 
166. John Stuckless / 1 8 4 4 1 *  I *  1 1 1 1 
167. John Lewis (Sr.) 118491 * 1 * 1 - 1  T- 

-- -- 

168. Nathaniel Munden 1850 * * 

169. John Johnson (Sr.) 1845 * * 
170. Edward Hayes 11851 ( * 1 * 1 1 1 1 

-- - - 

17 1. Thomas Leary n.d. * 

172. Samuel Langley 11850 * * 
173. Robert Snook 1851 * 

174. George Ashman 1849 * 
-- - - 

175. Thomas Fleming 11835 1 * 
176. Patrick Power 11851 1 1 1 I *  1 1 * 
177. Michael Riley 1846 * i~i 

178. John Quigley 1851 * * 
179. William Munden 1851 * * * * 
180. Matthew Doyle 1851 * 
1 8 1 . Alfred Mayne 1847 * * 
182. John Fomstall 1850 4 ~t 

183. Matthew CahiU 1851 * 4 

184. Benjamin Bowring 1845 * ~lr 

185. Thomas Williams 1851 * * * 



Name 

186. John Boyd 

187. Thomas Dunford 

188. Henry Winsor 

189. John Carter 

190. Thomas Lyte 

191. Thomas Baker 

192. Joseph Brennock 

193. Stephen Hunt 

194. Henry Taylor 

195. Thomas Quinlan 

196. Thomas Sarell 

197. Feiix McCanhy 

198. James Butler 

199. John Neville 

200. Michael Dineen 

20 1. Thomas Nurse 

202. James Delaney 

203. Henry Pitts 

204. Michael Dea 

205. Denis McGrath 
206. James Churc hi11 

207. Denis Sullivan 

208. Roben Munden 

209. William Doyle 

2 10. Michael Culien 
3 1 1. Robert Love1 

212. William Chafe 
2 13. Francis S heppard 

2 14. Nathan Clarke 

2 15. James Gale 

216. Simon Jacobs 
> 

children 

* 
I 

i~ 

* 

~r 

-- 

t 

* 
* 
c 

r ~ i  

* 
* 
5 

* 

4 

----A- 

* 
4 

* 

* 
~t 

* 
* 
* 

date 

1851 

1851 

1849 

1848 

1847 

1843 

1849 

1850 

1851 

1836 

1851 

1851 

1849 

1845 

1850 

1850 

1846 

n.d. 

1849 

1851 

1849 

1851 

1851 

1851 

1851 

1852 

1 843 

1852 

1851 

1847 

1852 

wife 

* 
* 
* 

* 

* 
* 

* 

* 

* 
* 

* 
* 
* 

* 
* 
* 
* 

* 
* 
* 

g. child 

- 

~r 

* 

col. kin 

* 

I 

s 

* 

* 

x 

~r 

* 
* 

I 

hends 

* 

* 

* 

church 

>C 

- 

* 



Name dm wife childm g. child col. kin knds church 

2 17. Thomas Payne 1847 * * 
2 18. Patrick Muiiowney 1852 * * 

2 19. James Brian 1852 * it * 

220. Joseph Sheppard 1851 J< * 
------ 

22 1. Abraham Bartiett r~ 

222. Samuel Hookey 1852 * * 
223. Jonathan Miller 1851 * 
224. Michael Lahey 1852 * * 
225. George Holbrook 1831 * * 

i 226. John Woodford 1852 * 
227. Richard Penney 1836 * 
228. William Cunningham 1850 * * * 
229. Michael Dealy 1853 * * 
230. Patrick Dalton 1841 * * 
23 1. John Deane 1853 * 
232. George Burton 1848 * 
333. William Evans 1845 * 
233. Charles Blackman 1852 * * 
235. John Mackey 1868 * * 
236. Charles Fagan 1887 * * 
237. John Chaytor 1892 * i~ 

238. James Leary 1899 * 4 

239. Daniel Moore 1898 * 
240. John Garland 1871 * 4 

24 1. John B ole 1759 I 

242. Thomas Tizzard 1845 4 * 
243. Thomas Manuel 1875 4 

244. Amos Blackler n. d. ~t * 
245. John Spencer 1862 * ~r 

246. James Roberts n.d. 4 

247. Charles Warr 1869 * ~t 



248. Samuel Keefe 

249. Richard Penny 

250. Michael Murphy 

25 1. William Bartlett 

252. Abraham Bartiett 

253. Richard Nason 

1836 

1829 

255. Arthur Holdswonh 

256. Arthur Holdsworth 

257. William Sweet 

158. Joseph Burrage 

359. Richard Hodder 

26O.George B r i n  

26 1 .  Edward Pudnir 

262. John Coombs 

263. Samuel Hollett 

264. George Hutchings 

265. George Hutchings 

366. Samuel Fowler 

267. George Williams 

268. William Mackay 

269. John Barry 

270. Thomas Slade 

27 1. Nicholas Mahany 
272. Edward Walrnsley 

273. Cornelius Linfield 

274. George Every 

275. John Spencer 
276. John McLellan 

277. John Cadwell 

278. John Andrews 
C 

1850 

1852 

1818 

* 
* 

1874 

1860 

1816 

1815 

1817 

1814 

n.d. 

1843 

1829 

1786 

1807 

1808 

1805 

1808 

1808 

1817 

1831 

1847 

1863 

1865 

1862 

1863 

1862 

1865 
I 

* 
* 
* 

* 
* 
* 

* 
* 

* 

* 
* 
* 
* 

* 

* 
* 
* 
* 

* 
* 
* 

* 
* 

c 

JI 

i~i 

* 
r~ 

I 

* 
~(t 

* 
ilr 

* 
* 

* 
i~t 

$: 

r~ 

* 

* 

~r 

* 
* 
* 

* 

* 

* 

* 

* 

~lt 



wife 

* 
* 
* 
* 
* 

children 

i~r 

* 
rt 

* 
- 

Name 

279. James Lynch 

280. Charles Power 

28 1. Joseph Keith 

282. John Cutler 

283. Richard Hatch 

date 

1866 

1864 

1867 

1878 

1877 

285. Thomas Spracklin 

286. John English 

287. Charles Renouf 

288. Robert Sheppard 

289. Wiiiiarn Wiiis 

290. Wiiliam Andrews 

29 1 .  Daniel Blandford 

292. Stephen Cleary 

393. John Barnes 

294. Samuel Penny 

295. William Parsons 

296. Joseph Carew 

297. Thomas Peny 

298. Adam Martin 

299. John Burke 

300. Arthur Pitts 

301. Edwasd CuUen 

302. Charles Layton 

303. John Allen 

304. William Quigley 

305. William Dyer 
306. James Hayward 
307. Joseph Colbourne 

308. William Elms 

309. John Butler 

g. child 

* 

1878 

1878 

1878 

1878 

1871 

1879 

1873 

1861 

1880 

1880 

1873 

1882 

1881 

1885 

n.d. 

1885 

1886 

1887 

1886 

1887 

1880 

1886 

1838 

1851 

1852 

finds col. kin 

* 

church 

* 
* 
* 
* 
* 
* 
* 
* 

* 

* 
* 
* 
* 

* 
* 

* 

* 
* 
* 

* 
* 
JI 

* 

* 
* 
* 

* 

II~ 

4 

* 

* 
* 

* 

- -  - 

JI 

* 
~r 

* 

* 

* 

rli 

~t 

* 

I 

* 

* 

* 
~lr 

j~ 



cbildren 
4 

* 

* 
t 

* 
* 
* 

* 
* 

* 
* 
* 

4 

- 

4 

r~ 

4 

* 
* 

g. child 

~r 

_ _ _ _ _ ( -  - -- - 

* 

* 

wife 
* 
* 

* 
* 
* 

* 
* 
* 

* 
* 

* 
* 

* 
* 

* 
* 

* 

* 

Name 

3 10. Robert Carter 

3 1 1. Lawrence Tobin 

3 12. John Peckham 

3 13. Moses Cullen 

3 14. William Drew 

3 1 5. William Penny 

3 16. William Randle, Sr. 

3 17. Maurice Cummins 

date 

n. d. 

1848 

1853 

1853 

1840 

1853 

1852 

1852 

col. kin 

I 

i~r 

a 

* 

i~r 

~lt 

* 

* 

JI 

4 

4 

tiiends 

* 

* 

* 
i~r 

6 

cfiurch 

* 

1834 

1818 

1836 

1836 

1836 

1835 

1836 

1837 

1832 

1832 

1824 

1833 

1832 

1837 

1836 

1837 

1837 

1836 

1837 

1829 

1837 

1838 

n.d. 

3 18. Benjamin Wiliiams 
3 19. Richard Nason 

320. John LeDrow 

32 1. Thomas Barter 

322. John Pike 

323. Francis Pike 

324. John Janes, Sr. 

325. John Deady ** 
326. John Hervey 

327. John Wall 

328. John Penny 

329. James Hippisley 

330. John Stewart 

331. Robert Dobie 

C 

332. Benjamin Brooks 
333. John Dunn 
334. Patrick PheIan 

335. John Gregory 

336. Nicholas McKee 

337. Robert Slade 

338. Edward Walsh 

339. Patrick Stafford 
340. Richard Stewart 



Sources: PANL, GN 5/1, Registry of Wills, GN 5, Court Records, Collections; Registry 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 

** = relationship of inheritors to the testators is not specified in the wills 

church 

s 

wife 

* 
* 

Name 

341. Samuel Emberley 

342. Thomas Hunt 

children 
* 
* 

date 

n.d. 

1836 

col. kin g. child fkiends 





Appendix F: Division of real propeny and personal propev by Male Testators 

1 .  John Landers I * I * I *  l * l * l *  

Real Property Persona1 Property 

Name soa(s) 

5. Henry Webber * I * I  1 4 1 r - 1  * 

2. Abraham Parsons 
3. WiUiam Danson 

4. Richard Taylor 

daughter(s) 

13. Thomas Green 1 -  1 1 -  l - l * I -  

* 
* 

5. Charles Denning 

7. Michael Mara 

E. Philip Holmes 

9. John Codner 

10. William Coughlan 

1 1 .  George Garland 

widow 

* 
* 
* 

12. John Darnbriii I * l * l *  1 4 1 * 1 *  

~r 

* 

* 

- 

14. Richard Underhay 

15. Philip Riely 

son(s) 

16. Robert Clarke 

17. Richard Haifyard 

18. Michael Ryan 

19. William King (Sr.) 

the symbol (-) indicates that the wills do not mention a widow, son(s) or daughter(s) 

daughter(s) 

* 
- 
J 

* 

* 
~1 

* 

JI 

- 

20. William CoIe 

2 1. Peter Healey 

32. John Cuthben 

23. John Griffiths 

34. Charles Mercet 

* 
~t 

Q 

- 

- 
* 
* 

* 
* 

* 
* 
i~< 

* 
* 

- 
JI 

rlr 

t 

* 

* 
* 
- 
i)~ 

- 

* 

* 

- 
~lr 

JI 

- 
* 

- 

* 
- 

* 
- 
* 
* 
- 

- 
i~r 

* 
i~t 

- 
- 

* 
* 
- 

* 
4  

- - - 

* 
- 

- 
* 

1 

- 

* 
- 

* 
* 

* 
JI 

* 
- 

- - -- 

i~i 
- - - 

* 
- 

- - * 
4 

* 
- 

- 
* 
- 
* 
- 

- ----- 

- 
~r 

* 
* 
t 

* 
i~r 

- 

- 
-- 

* 
- 
* 
* 
- 



Name 

25. Samuel Woodley 

26. John Green 

27. Isaac Richards 

28. James Cross 

29. Edward French 

30. Thomas Nurse 

3 1. Henry Garland (Sr. j 
32. Henry Hitchcock 

33. Michael Henesy 

34. George Bussey 

35. William Bartlett 

36. George Dawe (Sr.) 

37. Timoihy Fogarty 

38. Carbey Eagen 

39. Joseph Rose 

40. Patrick Power 

4 1. Samuel Hollett 

42. Thomas Conne1 

43. Edward Waish 

44. Thomas Handlon 

45. William Johnson 

46. Henry Parsons 
47. Francis Belbin 
48. James Oakley 

? 

Property 
daugh W s )  

- 
4 

* 
- 
- 
* 
- 

* 

- 

* 
4 

- 
4 

- 

- 
- 
* 
I 

- 
* 
* 

wibow 

* 
- 
i~r 

- 
* 
r~ 

~r 

* 
- 
- 
* 

jt 

* 
* 
* 
* 
* 
* 
* 
~t 

* 
- 
- 

Real 

son(s) 

* 
~r 

* 
~r 

* 
JI 

4 

- 
* 
* 
* 
* 
* 
* 

- 
* 
* 

4 

i~ 

~r 

- 
- 
- 

widow 

i~r 

- 
* 
- 
* 
* 
t 

* 
- 

- 
~r 

- 
4 

* 
r~ 

~r 

* 
4 

i~r 

* 
* 
* 
- 
- 

Personal 
son(s) 

* 
* 
~t 

* 
* 
* 
* 
- 
* 

* 

* 
* 
- 
5 

* 

* 
* 
I 

- 
- 
- 

Property 

daughr&s) 

- 
* 
* 
- 
- 
~t 

- 
- 
4 

* 
- 
~r 

* 
* 

- 
* 
- 
- 

a 

rli 

* 
4 



- Property 
üaughter(s) 

- 
i~r 

* 
* 

- 
* 
- 
- 

- 

- 

- 
- 

- 

* 
- 
* 
* 

* 
* 

Name 

49. James Cowan 

50. Thomas Brenton 

5 1. Philip Leshano 

52. Jacob Snow 

53. John Edgar 

54. Jacob Moors 

55. Thomas Cooper 

56. Robert Howell 

57. Mic hael Fieming 

58. William Hartnett 

59. Richard Tafe 

60. Patrick Sheily 

6 1. B ryan Feeney 

62. Jonathan Parsons 

63. Charles Kickham 

64. John Pittman 

65. James Gould (Sr.) 

66. David Hailiday 

67. Patrick Foley 

68. John Hartery 

69. John McKinnon 
70. William Tuff (Sr.) 

7 1. John White 

72. Jordan Henderson 

widow 

- 
* 
- 
I 

i~ 

* 
- 
it 

- 
- 
4 

* 
- 
* 
~r 

a 

- 

- 
- 
- 
* 
- 
* 

widow 

- 

- 
i~t 

II~ 

1 

* 
* 
- 
- 
* 

- 
* 

4 

- 
- 
- 
- 
- 
4 

- 

Persona1 
son(s) 

~lr 

4 

* 
~r 

~r 

* 

- 
* 
~1 

- 
* 
* 

- 
* 

* 
* 
4 

- 

4 

4 

- 

Real 
son(s) 

* 
* 
4 

* 
i~r 

4 

- 

4 

* 
- 
4 

* 
~r 

- 
* 
i~ 

* 
* 

JI 

i~i 

- 
4 

Property 

&ughter(s) 

- 
* 
r~ 

rt 

* 
* 
- 

- 

- 
- 

- 
- 

- 

- 
* 
- 
4 

4 

~r 

* 



73. Michaei Stack I * I *  1 -  l *  I *  1 -  
74. Joseph Innott * - - - - I * 

76. Henry Warford I *  1 -  1 -  I *  1 -  1 -  
77. Henry Duggan I *  I *  I *  I *  l *  l *  
78. Samuel Holwell 1 * 1 - 1 - I *  1 -  1 -  
79. John Badcock i I *  i I *  i i *  

1 

80. Solomon Beadon 11 
* - * - 

8 1. John Walsh * - - - - * 

82. Nicholas Wall / *  1 -  * I *  1 -  I *  

84. Nathaniel Woodley 1 * - - a - 

-- 

86. Thomas ~ c ~ o n a l d  1 * 1 - 1  4 1 .  1 * 1 * 
87. Abraham Martin IC ~r - * 
88. Simon Nowlan i~ - - * - 
89. William Murray JI * - 4 

90. Richard Rideout * * * * * 

9 1. William Quinn - i~ - - 
92. William Hayward 4 - * - - 
93. Edward Reddy r(t * * 4 

* * 

94. John Ivamey * a - * * - 
95. Robert Roach * - - - - 
96. Lawrence Murphy 4 * - * * - 



1 1 1. John Fergus 1 1 -  1  l *  1 -  I *  

Real Property Personal Property 

Name 

97. William Payne 

98. Thomas Miller 

99. Michael O'Neill 

100. James Rennolls 

10 1. James Neil 

102. John Morris 

103. Roberr Brooks 

103. Thomas Roberts 

105. Matthew Toole 

106. John Hanly 

107. George Goff 

108. Timothy Heagan 
109. William Keating 

110. George Meaden 

- 

1 12. Joseph Manuel 

113. John Bishop (Sr.) 

1 14. Robert Parsons (Sr.) 

1 15. Charles Haley 

116. John Broom 

1 17. Richard Prendergast 

* 
* 

- -  

1 18. George Donding 

1 19. Wiliiarn Hampton 

120. Péter McEüe 

son(s) 
* 
* 
* 
* 
* 
* 
* 
* 
* 
~)r 

- 
- 
* 
* 

widow 

- 

- 
- 
* 
* 
* 
* 
* 

* 
* 
* 

- 
* 

daughteds) 

* 
- 
4 

* 
* 
* 
4 

* 

* 
* 

son(s) 
~r 

* 
* 
* 
* 
* 
~r 

* 
* 
- 
- 
~r 

* 

daughteds) 

4 

- 

- 

* 

* 
* 
4 

- 
* 
* 

Q 

 ri^ 

- 
- 
4 

widow 

- 
* 
* 
- 
- 
* 
* 
* 
~i 

* 
- 
* 
* 
* 

r ( ~  

~(r 

- 

* 
i~r 

i~ 

- 
4 

* 

* 
i~i 

* 

- 
* 

- 
4 

1 

- 
- 
* 

* 
* 
* 

* 
* 
- 

* I *  

~r 

JI 

4 

* 
* 

- 
i~ 

* 
- 



widow 

* 
* 

- 

- 
* 
* 

* 
- 
* 
- 
* 

* 

- 
* 
* 
* 
* 
* 
* 
* 

Property 
daughteds) 

- 
- 
- 
- 
* 
- 

* 

* 

- 
* 
* 
- 

- 
- 
- 

4 

- 

* 

Name 

12 1. Richard Penney 

122. George Wetch 

123. James Howell 

124. James Over 

125. Robert Brown 

126. Thomas Colbourne 

127. Arthur Brookmg 

178. Jonas Soper 

129. John Stuc kless 

130. Nathaniel Munden 

13 1. John Johnson (Sr.) 

132. Edward Hayes 

133. Thomas Leary 

134. Samuel Langley 

135. John Lewis (Sr.) 

136. Robert Snook 

137. George Ashman 

138. Michael Riley 

139. John Quigley 

140. William Munden 

14 1. Matthew Doyle 

142. Alfred Mayne 

143. Matthew Cahill 

144. Benjamin Bowring 
: 

Personal 
son(s) 

- 
4 

* 
* 
4 

- 
- 
* 
* 
* 
* 
* 
* 
- 
* 
* 
- 
* 
* 
* 
- 
4 

- 

widow 

* 
* 
* 
- 
- 
* 

* 
- 
* 

* 
- 
* 

* 

* 
* 
* 
* 
JI 

* 

Property 
daughtds) 

- 
- 
- 

- 
* 
- 
* 

* 
* 
* 
* 
- 
* 
* 

- 

- 
* 
* 

* 
* 
* 

Real 
son(s) 

- 
~lr 

* 
* 
- 
- 
~t 

* 
* 
* 
* 
* 
- 
i~ 

* 
- 
* 

* 
- 

- 
* 



. Real 
soaW 

- 
- 
- 
* 
* 
- 

- 

* 

* 
* 
* 
* 
* 
1 

* 
- 

* 
- 
* 
i~i 

r(t 

Property 

daiighter(s) 

~i 

i~ 

- 
- 
- 

- 

- 
- 
i~r 

- 

* 
* 
t 

* 

- 
J< 

* 
- 
- 

Name 

145. Thomas Williams 

146. John Boyd 

147. Thomas Dunford 

118. Henry Winsor 

149. John Carter 

150. Thomas Lyte 

15 1. George Hutchings 

152. Joseph Brennock 

153. Stephen Hunt 

154. Henry Taylor 

155. Thomas Quinlan 

156. Felix McCarrhy 

157. James Butier 

158. John Neville 

159. Thomas Nurse 

160. James Delaney 

161. Henry Pitts 

162. MichaeI Dea 

163. James Churchill 

164. Denis Sullivan 

165. Robert Munden 

166. William Doyle 

167. Michael Culien 
168. William Chafe 

wiQw 

~r 

* 
~r 

I 

- 
* 
* 
* 
4 

- 
* 
* 

* 
* 
* 
* 
* 
i~i 

- 
- 

widow 

* 
* 
* 
4 

- 
* 
3 

* 
* 
- 
* 
* 

- 
- 
~r 

* 
* 
i~r 

* 
* 
- 

- 

Persona1 
sonts) 

- 
- 
- 
* 
* 
- 
- 

- 
I 

j~ 

- 
* 

* 
* 
* 
* 
- 
it 

- 
~r 

* 
* 

Property 

daughrer(s) 

* 
r l ~  

* 
* 
* 
- 
- 

- 
* 
- 

- 
* 
- 
* 
* 
* 
rit 

* 

* 
* 
* 
- 
- 



Real Property Persona! Property 
vame 1 widow 1 son(s) 1 daughteds) widow 1 sono) 1 daughWs) 

169. Francis Sheppard ( - 1 - 1 * 1 - 1 - 1 
170. Nathan Clarke 

17 1. James Gale 

172. Simon Jacobs 

173. Thomas Payne 

- 
t 

* 

175. James Bnan 

176. Abraham Bartlett 

177. Samuel Hookey 

* 

178. Jonathan Miller 

179. George Holbrook 

180. John Woodford 

18 1. Richard Penney 

182. Wm. Cunningham 

183. Patrick Dalton 

t 

~r 

* 
* 

- 
4 

4 

185. William Evans 

186. Charles Blackman 

187. John Mackey 

188. Charles Fagan 

189. John Chaytor 

190. lames Leary 

- 4 

* 

* 
- 
* 
* 
* 

19 1, Daniel Moore 
, 

1 192. John Garland 

* 
- 

- 

4 

- 

* 
4 

* 
4 

4 

- 

- 
~(r 

* 
- 
- 
- 

4 

- 
4 

- 

* 

- 
- 
- 
4 

r~ 

4 

- 
4 

t 

- 
- 
4 

4 

* 
* 

- 

4 

* 
* 
* 

- 
- 
~r 

- 
* 
* 

~r 

* 
- 

- 

4 

* 

- 
- 
rit 

* 

- 
* 

* 
4 

4 

- 

4 

* 
4 

* 

- 

- 
4 

4 

- 

-- 

rt 

t 

- 

- 
- 
* 

* 

- 
- 
i~t 

- 
4 

t 

4 

- 
4 



Name 

193. Thomas Tizzard 

194. Amos Blackler 

195. John Spencer 

196. James Roberts 

197. Charles Warr 

198. Samuel Keefe 

199. Richard Penny 

200. Michael Murphy 

201. William Bartlett 

202. Abraham Baxtiett 

203. Richard Nason 

204. Joseph Burrage 

205. George Brian 

206. Edward Pudnir 

207. Samuel Hollett 

208. Samuel Fowler 

209. George Williams 

210. Wiiliam Mackey 

2 11. John Barry 

2 12. Thomas Manuel 

213. John LeDrow 

2 14, Thomas Barter 

215. Francis Pike 

216. John Janes (Sr.) 
_I 

widow 

- 
4 

* 
- 
* 
~t 

* 
* 
* 
4 

* 
i ~ r  

* 
* 
- 
jt 

- 
* 

* 
* 

* 

Property 
daughteds) 

* 
- 
- 
- 

- 
- 

4 

- 
- 
- 
* 
- 
* 
JI 

* 

- 

Real 
son(s) 

* 
4 

* 
* 
* 
4 

* 
4 

* 
* 

- 
r~ 

* 
* 
- 

- 
* 

widow 

- 
4 

* 
- 
4 

* 
* 
II~ 

* 
4 

* 
* 
* 
* 
* 
- 
* 
- 
* 
- 
* 
* 
* 
* 

Persona1 
son(s) 

* 
* 
s 

4 

* 
J< 

- 
- 
* 
>~i 

- 

- 
* 
4 

- 
* 

4 

4 

4 

- 

4 

Property 

ciaughter(s) 

* 
- 

- 
- 
4 

- 
- 
* 

- 
* 
* 
4 

- 
- 

4 

* 
* 
* 
* 
r~ 

* 
- 



Real Property Persona1 Property . 
Name widow sods) daughteds) wkbw son(s) daughter(s) 

2 17. JO hn Hervey - 4 - - * - 
218. John Wall 4 * * * 
219. John Penny * 4 - * * * 



widow 
~lr 

* 
s 

* 
~r 

* 
* 
* 
4 

* 
* 
* 
L 

* 
* 
* 
4 

* 
* 
* 
- 
* 
IC 

4 

* 
- 

Personal 
son(s) 

- 
* 
* 
* 
* 
* 
x 

* 

- 
* 

* 

rt 

- 

* 
~t 

- 
- 

t 

Property 
daughter(s1 

- 
* 
r(r 

* 

* 
* 
* 
* 
- 

* 
* 
* 
- 
- 
- 

- 
* 
* 
- 
- 
- 
- 
- 
- 
* 

Property 
daughteds) 

- 
* 
* 
* 
- 
* 
* 
* 
* 
- 
- 
* 
* 

- 

- 

* 
* 
O 

- 
- 
- 
- 
- 

Name 

245. James Lynch 

246. Charles Power 

247. Joseph Keith 

238. John Cutler 

249. Richard Hatch 

250. William Bragg 

25 1. Thomas Spracklin 

252. John English 

253. Charles Renouf 

254. Robert Sheppard 

255. William Wills 

256. William Andrews 

257. Daniel Blandford 

258. Stephen Cleary 

259. Samuel Penny 

260. Joseph Carew 

26 1 .Thomas Perry 

262. Adam Martin 

263. John Burke 

264. Edward Cullen 

265. Charles Layton 

266. John Allen 

267. William Quigley 

268. James Hayward 

269. Joseph Colbourne 

270. William Elms 
27 1. John Butler 

I 

widow 

* 
JI 

Q 

* 
* 
1 

;~r 

* 
~r 

* 
* 
* 
* 
* 

* 
* 
* 
* 
* 
* 
- 
* 
* 

- 

Real 
son(s) 

- 
* 
* 
- 
* 
~r 

* 

* 

- 
* 
- 
rit 

- 
- 
- 
- 
* 
- 
O 

* 
* 
- 
- 
* 
* 



Real Pro~ertv Persona) Pro~ertv 

272. Robert Carter 1 * I * I  * I * I * I  * 

274. William Penny 1 * I * I  * I * l * I  * 

1276. Maurice Cummins ( * 1 - 1 - 1 1 - 1 -  

Sources: PANL, GN 5/1, Registry of Wills, GN 5, Court Records, Collections; Registry 
of Deeds, Miscellaneous Deeds and Wills, 1744 - 18 10; CNS Archives, Collections. 





Appendix G: Distribution of Propeny by Each Female Testator 

i 

4 

7. Mary Hedderson 

Narne 

1. Ann Snelgrove 

2. Bridget Flannery 

3. Elizabeth Codner 

4. Mary Tucker ** 
5.  Susmnah Wame 

6. Eliza Pike 

* 

f 

church 

* 

* 

I I ~  

~r 

g.child 
ri< 

* 

childcen 
* 
~1 

* 

* 

1829 

date 

1822 

1824 

1823 

1828 

1823 

18 16 

* 

* 
* 

* 
* 
* 
* 
* 

* 

i~t 

* 

* 

* 
J< 

* 

* 
* 

* 
* 

4 

4 

co1.kin 

* 

widow 

rn.status 

widow 
- 

widow 
- 

widow 

spinster 

~r 

r~ 

* 

friends 
~r 

widow 

widow 
- 

widow 

widow 

widow 
- 

- 

widow 

widow 

widow 

widow 

widow 

widow 
- 

spinster 

widow 
- 

widow 

spinster 

widow 

widow 

8. Mary Spracklin 1 

9. Mary Stretton 

10. Martha Butt 

1 1. Elizabeth Creasy 

12. Margaret Griffith 

13. Jane Adams 

14. Margaret Aylward 

15. Elizabeth Brine 

16. Sarah Heaney 

17. Mary Undry 

18. Jane Furneaux 
r 

19. Anne Batten 

20. Susanna Heighington 

2 1. Charlone Bowring 

22. EHen Bradbury 

23. Lucretia Dickson 

24. Susanna Cole 

25. Rachel Veitch 

26. Mary Fems 

27. Margaretta Keating 
28. Rebecca Fry 

29. Emelyn Hill 

1829 

Nd. 

1811 

1832 

1832 

1831 

1831 

1834 

1832 

1832 

1834 

1835 

1830 

1848 

1851 

1851 

1845 

1851 

1850 

1 847 

1850 

1844 



3 1. Eleanor Little 1 1850 1 widow 1 * ( 1 1 1 
30. Catherine Dickson 1843 

32. Eunice Blainey 

33. Elizabeth Wiley 

34. Jane Taylor 

38. Edith Nicholson Brooks 1830 spinster 4 I 

39. Arnelia Davis 1849 - 6 

35. Emma Gaden 

36. Ruth Sydney Holbrook 

widow 

1852 

1850 

1852 

43. Ann Lyte* 1 1874 1 widow ( 1 1 7  

+ 

1841 

L 85 1 

40. Jane Cooke 

4 1. Catherine Redmond 

42. Margaret Walsh 

44. Emma Porter 1 1873 widow 1 * 1 

widow 

widow 

widow 

45. Elizabeth Wrapson* 1 Nd. 1 - 1 1 1 1 1 

widow 

widow 

1795 

1890 

1898 

~r 

iir 

48. Sarah Harris 118341widow 1 * 1 1 I r -  

* 
* 

- 
widow 

widow 

46. Elizabeth Tucker 

47. Lucretia Dickson 

* 

4 

- 

5 1. Iane Hally 1 1853 ( spinster 1 1 I *  1 1 

* 

4 

1780 

1860 

49. Louisa Maria Lander 

50. Elizabeth Roberts 

4 

* 

widow 

spinster 

1892 

1852 

52. Mary Power 

53. Charlotte Keating 

I 

54. Ann Fiavin 

55. Theresa Dwyer 

56. Bridget Kennawidge 

* 

spinster 

widow 

1866 

1858 

57. Margaret White 

58. Anstice Gorinan 

* 

1864 

1879 

1878 

59. Mary Pudnir ** 
60. Mary Hedderson 

* 

widow 

spinster 

1878 

1828 

widow 

spinster 
widow 

1821 

1829 

- -- 

a 

* 

widow 

spinster 

. 

c 

I 

* 
* 

i~t 

- 
widow 

JI 

r~ 

* 

* 
* 



53. Frances Gosse 1 1836 1 widow 1 * ( * 1 1 1 

%me m.s tatus 

51. Anne O'Brien 

52. Hannah Langman 

64. Catherine McGrath 1 183 1 ( widow 1 I *  I *  1 1 

chiidren col. kin fiiends 

65. Catherine Parsons 11831 (widow 1 * ( 1 1 1 

church 

1807 

1796 

66. Elizabeth Pemngton ( 1842 1 spinster 1 1 I *  I *  1 
67. Susan Noble I1841(widow 1 * 1 * 1 I *  1 

widow 

widow 

68. Catherine Parrott 1 1843 1 widow 1 * 1 I *  l *  1 
69. Julia Henley I1843)widow 1 * 1 * 1 -7 

* 
I 

72. Catherine Walsh 1 1885 ( widow ( * ( 1 1 1 

70. Elizabeth Tremils 

7 1. Mary Nuttaiï 

73. Jane Roberts (18861widow 1 * 1 * 1 1 1 

1882 

1879 

74. Elizabeth Doyle 

75. Mary Ryan 

78. Susan Humphries 1 1884 1 widow ( I *  1 -  1 Pr 

widow 

widow 

76. Elizabeth Fry ** 
77. Mary Ann Hutchings 

1885 

1882 

Sources: PANL, GN 511, Registry of Wills, GN 5, Court Records, Collections; Registry 
of Deeds, MiscelIaneous Deeds and Wiiis, 1744 - 18 10; CNS Archives, Coilections. 

** = relationship of inheritors to testators is not specifîed in the wiils 

* 

1888 

188 1 

79. Ann Lynch 

80. Mary Gatherall 

8 1. Louisa Miller 

- 

i~< 

widow 

widow 

spinster 

widow 

1887 

1891 

1890 

* 
* 

* 

widow 

married 

manied 

- 

* * 

* 
* 
* 

* * 





Appendix H: Division of Real Property and Personal Property by Female Testators 

Real Pro~ertv Persona1 Pro~ertv 
qarne 

I. Ann Snelgrove 

!. Bridget Flannery 

5- Elizabeth Codner 

t. Susmnah W m e  

5 .  Mary Hedderson 
5. Mary Sprackiin 

7 .  Margaret Griffith 

3.  Jane Adams 

3. Elizabeth Brine 

10. Sarah Heaney 

1 1 .  Mary Undry 
12. Jane Furneaux 

13. Anne Batten 

14. C hulotte Bowring 

son(s) 

* 

* 
1 

* 

* 
4 

* 

15. Susanna Cole 
16. Rachel Veitch 

17. Ernelyn Hill 

18. Catherine Dickson 

22. Emma Gaden l *  1 - * 1 - 

4 

* 
* 

19. Eleanor Little 

20. Elizabeth Wiley 

2 1.  Jane Taylor 

Qughter(s) 

4 

* 

* 
* 

4 

- 

- 

-- 

* 
r~ 

* 
it 

23.RuthSydneyHolbrook 

24. Mary Tobin 
25. Margaret Walsh 

son(s) 

- 
* 
- 
* 
t 

* 
* 
* 
* 

- 

* 
* 
* 
t 

-- - 

* 

26. Emma Porter 
27. Elizabeth Tucker 

bghta(s) 

II~ 

* 
J< 

* 
* 
4 

I 

i~ 

* 
- 

* 
- 
* 

--- - 

~t 

* 
II~ 

* 

r~ 

1128. Sarah  am^ 
L 1 r 1 

l 

* 

* 

- 
* 
* 
4 

* 
4 I * I * 

r~ 

4 

~r 

-- - * 
- 
- 

-- 

- 

* 

* 

r ( ~  

4 

* 

- 

* 
- 
- 

* ~lr 

* 



Real Property Persona1 Property 

Name 1 son(s) ( daughter(s) 1 son(s) ( daughter(s) 1 
29. Elizabeth Roberts 1 1 1 1 * 1 
30. Mary Power 1 * 1 1 * 1 * 
3 1. Ann Ravin 1 - 1 * I - I * 

-1 

33. Margaret White 1 * 1 l *  1 * 
34. Mary Hedderson 1 * 1 1 1 * 
35. Frances Gosse l *  l *  l *  l *  

38. Catherine P m t t  1 1 - 1 * 1 - 

36. Catherine Parsons 

37. Susan Noble 

- - 

39. Julia Henley 1 1 * 1 1 * 

* 
- 

44. Mary Ryan 1 * 1 * 1 * 1 * 

- - 

40. M q  Nuttali 

4 1. Catherine Walsh 

42. Jme Roberts 

43. Elizabeth Doyle 

45. Mary Ann Hutchings 1 - 1 * 1 - -  1 * 

- 

- 
~r 

Sources: PANL, GN 511, Registry of Wills. GN 5, Court Records, Collections; Regisrry 
of Deeds, Miscellaneous Deeds and Wiiis, 1744 - 18 10; CNS Archives, Collections. 

* 
- 

46. Ann Lynch 

47. Mary Gatherali 

48. Louisa Miller 

- 
* 

- 

i~ 

* 
* 

- - 

- 
- 
rt 

- 
- 
* 

* 

r~ 

i~i 

* 

* 
* 
- 

- -. 

* 
* 
- 

- - - - 

- 

- 
* 





39th Victoria, Cap. 11. 

CAP. Il. 
A n  Act to amend the Law relating to the Property of 

Srmoss 
I , - h p t e  &Cqoind br 8 Mkcd l 

Wormn to bs deemed held b 
hu sepamta use ; hu n c e i p t i  
r good diachugo ; RoNo : 
Pnbliutioa 

2.-Deposib in niune of Marricd n o -  
mu, iepuate proputy; Pro- 
ris0 : bOMfdc. 

3.-Application to Receirer General 
for h m f u  of Debentures, u 
teparate propertp ; Piymcnt of 
interest, 

4.-Registratioo of Stock in Joint 
Sbck Company sabject to Bp- 
lain. 

5.-Saprune Co& may order re- 
trandtr in cedain cssci. 

6.-Act not to rpply to intestmtnb 
pude in h a d  of Crtdibn. 

7.-Praput). rc~uired by rig d d ,  
. &.,rcp~k propdy;  Roriro: 

h W *  

Brcnori 
8.-Appiicrtion ma7 bs mds b i 

Jodga of Snpnmt Court npoa 
questioei ktreen h u b d  d 
M e ;  Profiio. 

9.-Murid Wouun my dbct 180 
polie y. 

10.-Poiicy t h t t d  for bcncfit of d e  
or chiidren to b dtcmd r tnrit 
for reparnb w of d e  Or 
childnn; Trustes -7 be r p  
point4 ; IThar deetcd in 
friad. 

11.-Vanicd Womm mir  me in bu 
own asme; rnd h i t a  in ha 
oaii nune civil and crinrinrl rs- 
mtdies ; Aiitgitioo of pmpaQ 
in indietmenk 

E.-Liabilitr of brubaud for d e ' #  
debti ; rnd af d a ;  

Praau. 
13.-Ti* 

E it enacted by the Goreraor, Legislatise Cooncil -g 0-a' B and &sernbl, in Legislatire Session canrened, 
as fdloms :- 

t-The T a g e ~  and ~ a r n i i ~ s  of aiy' I f a m e d  hopeWq~ 
Wornan, acquired or gained by her after the passing byE,"d 
of this 9ct ,  in any en>plosment, occupation, or trade, htld b  CS sep-  

rrk ow; ia   hi ch sbe i i  engnged, or 'whick slie carrfes on sepa- 
rstely from her htisbnod, and also an7 Xoney or Pro- 
perty so acquired by lier tliroogh the ezercise of any 
literary, artjstic or scieatific skill, and ali investments 
of such mages, Earnings, Money, or Property, sball 
be deemed and taken to be Property held and settled 
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to ber separate USP, independent of any husbrad to 
H m  r=cipb nhom slie may be married, end her recei yts alone sli al1 
good diacharge ; 

Le a good discharge for such Wages, Earuings, Mooey 
RONO: ~ubl ica-  anil Propert y : Prorided that a notice be publislied 
üoe in  t h  Roynl Gazette and one other Xerspeper in this 

Colony, for Oue Uontli. setting forth tlint such Mar- 
ried W o u m  carries on or inknds to mrry on anch 
employuien t. occupation, or trnde, specifying the snme, 
sepnratelg from her husband. 

Dcpo~ib b nim. IIB-Au? deposit herenfter made in any Bank in 
of mu-ried warnan ,P., ,"J; th is Colonj, iu the na1110 of a Married Woman, or in 

the nome of a Woman nlio may mntrg alter such de- 
posit, shall 'Je deemed to be tbe separate Property of 
such Woalan, and the same shall be rrccoiinted for and 
pnid to ber 3s if slie were ru unmmled Womao, prci. 

bOM ~ i d e d  t h t  snch deposit be made bolta &de and not mith 
$ d o .  intent to ùefraud Creditors. 

Application to III.-ADJ. Narried ïTomrn, or any T o m m  about 
Receiver GenenI 
for transfer or to marry. ru25 ~ p p l y  to the Receirer Oeneral of the 
D e b e n t ~  u fie. CoIony, or otber d ~ i l ~  mthorised officer, that any sum 
Pmb property ; of BIonsy foruing part of the Public Debt of this 

Colony, and not being less tlian T m  Hundred Dol- 
Inn, to nhicli the v o m m  so applying is entitled, or 
wbich sbe is about to acquire, may be transferred to 
and luride to stand iu tbe name or intended name of 
the wornnn as :, Xorrietl Woman entitled to her sepa- 
rate use, and on such sum being so trrnsferred, and 
the  Debentura or other necessary documents made 
ont in her nime, the same shdi be deeped to be the 
seporate propertg of such roman, and sball be trans- 

piacot inbr- ferred, mi the interest or dirideud poiù thereon, as 
ut. if slie were an Cnmarried Wonicin. 

R ~ ~ S ~ Z U ~ O U  of IV.-Anr Uarried Woman, or anp Woaian about 
:&: ~ ~ ~ ~ , ,  to be married, niny n p p l ~  in rritirig to the Directors 
anbat  t~ Br+ or Nanager of rny Joint Stock Coinpiny, that any 
hua, 

Stock of such Company to wbich the romau so ap- 
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plyiog is entitled, may be registered in tlie Books of 
the Company in her nnme or iutended nnme, as a 
Married Woman entitled to her separate use ; and it 
sliall be the duty of sucli Directors or Uariager, sub- 
ject alrays to tlie Bre-lnns of the said Joint Stock 
Compauy, to register such eùnres or Stock accorùingly, 
and the same, upon being so registered, sholl be deem- 
ed to be the separate property of eüch moman, and 
shall be transferred and the dividends mi profits paid 
as if she mere an Cnruarried Woman. 

V.-If noy uouey so depositecl in auy Bank, any Saperna ~od 
ma7 orda ra money so inrested iu tlie Public Fiiads of the Colooy, ,,,, 

or iu a n j  Joint Stock Compnug-, 3s meutioned in thecUeL 
four preceùing Eectious, Le made by a Uarried Womnn 
by means of niouey of lier tiiisbaud, aithout bis con- 
sent, the Suprcme Cocrt ol this Colouy mar, upoa an 
application under Section Eighth of this Act, orùer 
such iiivestmeo ts, deposits in Ban lis, and the diridends, 
interest and profit tliereoo, or nar part thereof, to be 
trnosferred aud paid to the husbaud. 

FI.-So thiog herein containe6 in  reference t0 ~~t nd (o lppl, 

nionies dcposited in Banks, OP m o n q  inrested in the b rnontaentr 
mide in frand ai 

Public F unds of tbis Colooy, or in Elinres or Stock of ct*ÿb* 

aor Companr, slirll, 3s against Creditors of the hus- 
band, give ralidity to auy deposit or inrestment o f  
rnonies of the hmbanrl ni=itle in frmd of such Credi- 
tors, and ang mooies so deposited or investecl may bê 
followed as if tliis Act had not beeu passed. 

VIL-There a u ~  soinao, mnrried after the pas- iew 
sing of tliis Act, slial1, duriug ker mnrriage, b e ~ o n i e ~ ~ ~ ~ ~ p ' $ ~ ; ;  
en titled to anr property, as iiest of kin to an iutestrto, 
or undcr any deed, will or gift, such property shall, 
subject and airhout prejudice to the trusts of ari y set- 
tlement affectingr tlie snme, belong to the wonian for 
ber separate use, and her receipts doue shall be a good 

ProTho: bono discharge for the same; prorided siicli bequest, giftli&,. 
P 
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or assignment, be made Ima $de, and wi thout iutept 
t O defraud Credi tors, 

AppIicrtion mry 
bt m d e  ta a 

VIIIAri anp question betneen bnsband and 
sodpeof Stipnma Mfe, to property declared by this Act to ba the sè 

upon qon. parate property of the aife, either partp may, on giv- tions betweea 
h m b - d d d e ;  ing notice to the otker party, apply to a Judge of the 

- - -  

Supreiiie Court, sud tliereupon s u c ~  Judge may make 
such order, direct sucli enquiry, and mard such costa, 
as he sùall think fit : ~ r o ~ i ù e d ,  that when any order 
is made by such Judge, eitlier party ahal1 be entitled 
to a re-heariog, as nnder Section Twenty-ire, Chapter 
Twen tpeight, of the Consolidated Statutes, entitled 
<' Proceediiigs in  iqiiity," niid the Judge may, if either 
party so require, benr the applicntion in his yrivate 
room. 

1S.-h Marrietl r o m a n  may effect a policy of 
insurance upon ber onn life, or the life of her husbrud 
for her separate use, and tbe same and al1 benefit 
tliereof, if expressed on the face of it to be so effected, 
sbnll secure accordiogly, and the con tract in such 
policp shJl be as tolid as if made r i t h  an Cnniarried 
1Tom;in. 

P O K ~  l i c l e c ~ r ~ r  X.-h policy of insurmce effected hg any mas- =" '' ried mau on bis oao life and espressed upon the face 
d e e d a t r u s t f o r  of it to be for the beuellt of bis mife, or of bis mife 
rcp&te use of 
u i fe  or children ; 

Tnstee map be 
qipaiiatcd ; 

and children, or mp of thein, slinll secure and be 
deemed a trust for the benefit of his mife for ber se- 
parate use, and of Lis ciiildren or any of them, ac- 
corùing to t h  interest so erptessed, and shrll not, so 
long as an1 object of the trust remaias, be subfect to 
the control of the htisband or his Creditors or form 
part of bis Eetzte. KLeu t h  SUU secured by the 
policp ùecomes pnpble, or at aiiy tirne yreviouslp, 
a Tnistee tliereof niay be appointed b~ the Supreme 
Court or a Judge tliereof, upon tbe niotion ot nny 
peaons iuterested therein, and the recript of such 
Trustce sliall be a good discharge to  the assurem If 
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it  shall be prored tliat the policy was effected and pre-ma. raoctaâ ii 

niiiirns paid by the husband nitb iotent to deFraudrMh 
his Crediton, tliey sliall be eutitled to receive, out of 
t h  sum secured, an amount qua1 to the premiunis so 
pYd, vith iuterest tliereon. 

91.-h Uarried Wornon nioy main tain an action ~~uriea mmm 
rnsj rue in har in her omn name for the recoTerp of any tvages, ear- ,,,-@ 

niogs, money and propertg, b ~ -  this Act declared to 
be her separate property, or of aoy property belooging 
to ber before niarriage, nud wliich ber husband shall, 
b ; ~  writiug nnder Lis hnnd, esecnted before marringe, 
have agrsed with her shall belong to ber after mar- 
r i q e  as lierrseparate property. and she sliall hare in 

niinal, aguinst 311 persons nrlioaisoerer for the protec- o n  name civi l  
nnd c r i m i d  re. 

tion and security of such rages, earnings, money and media. 

property, aud of an? cht tds  or other property pur- 
chased or obtained by means tliereof for ber own use, 
as if siich wages, earuings, monep, chattels and pro- 
pertp, belons to ber as au unuinrried noman, aud in 
any indictment or other proceediugs, it shall be sufi- Aiieption or Pm. 

perty in indic& 
cieii t ta al lege such rages, earnings, money, chattels ,,& 
and property, to be her proopeerty. 

XII.-A hirsbaud shdl not, Ly reason of ang 
marriage mhich shall talie place after tliis Act shnll b and tar d e ' i  

debti; rad 01 
hare corne into operation, be linblu for the ùebts of r ÿ a  ; 

his r i fe  COD tracted beiore marringe ; biit tbo mife shdL 
be liable to Le sued for sitcli debts, and any property 
belooging to lier for ber separate use, slinll lie liable 
to srtisfy siicli debts as if she Lad contiiiued iinniar- 
ried : Prorided, that if it sliall appear tliat slie have R o ~ o ,  

made any assignment of lier property to her kiisbnuil 
mith intent to defraud Creditors, the husbaiid shall be 
liaMe to such Creditors to the extent of the property 
so assigned. 

XIIL-This Act may be cited as the Xarried Tiffe, 

~ o m a u ' s  Property Act," 1876. 
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n i a   AC^ TAO: to XVIL-Nothing in this Act contained shail be con- 
d e c t  Titlr 23, 
ci,,. a. con- strued to apply to, or in any way affect. Title XXIII, 
sGt-.o; 36 k t  Chapter 83, of the Coasolidated Statutes, entitled " 01 
&p. 13. 

. Storing Gunpoader h the Towns of St John's, Harbor 
Grxe or Carbonex,'' ar the Act passed in the Tbirty-sixth 
year of the Reign af Mer present Majesty, Chaptcr I 

entitled "An Act to rgulate  the Storing of Kerosene, 
Panhne, Peîroleum, Naphth, and 0 t h  Idammablc 
Qi!s.I8 

r3avmior mry XVI1I .The limits of Twns or Settlements in this 
$=:,y O' Colony, otker than St John's, Harbor Gnce and Carbo- 

mear, may, b r  the purposes of this Act, be declared and 
regulated by the Governor. by Proclamation, to be pub- 
bhed in the Rojval Ga:efit, 

I 

smor 
1.-Yarrhd n G e n  mny bc crprbla 

of holding propcrty and d 
contrrctiag a i  a fimr sole. 

9,-Propertp of r roman marriad 
rlkr rhii Act to be beid by 
her as r rdt, 

8.- Losor by wiie to hosbmd. 
4.-Execatioo of geneni power. 
b.-Propertr icquired Jter thii .4e? 

by a woïian mnrrid  before 
tkir .4cr. to be htld by her a i  
r ~ C I I Z C  IUIC .  

&-As to m c k ,  Sc., ta nhich a 
mrmed nomm U eutitlçd. 

f .-A4 to l ~ k ,  &a., t~ be t t 0 d e r -  
rrd, $a., t 3  r marrie I roman. 

4.-hreatmtnt in joint namcl of 
rroacn r d  othcrs. 

8 tcrroir 
9.-At to dock, &c., tbndiog in tbr 

joint nuaer of r muried wo- 
man rad dem. 

10.-Fnduleot intcrtmentm rith 
mont7 d hocband. 

1 L-Uonejs p*pbIs onder policj of 
wnrurce not tO h m  put  of 
crlte of the inrotcd 

12.-Remediei d rnamed nomen loir 
protection rad security of 80- 

pante ptopertg. 
13.-Fi'ife'r rotenopliai dcbh azd 

liabilitiu. 
14.-Horbrod t6 be LiabIe for Ua 

rrift's debtr contrrcted before 
muMgc, ta 8 certain ertent. ' 

Ei.-Saitt br rnte.auptiil r;Mi;,;r* 
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16.-Act of rila k'ablr b uinriD11 
proctedingi. 

17.-.Q~estioa1 betwren ho~bnnd and 
d e ,  II b pmperty, to bs do- 
ctdcd ici r mmmq rsy. 

l 8 . X a n ' t d  w o ~  u ur arecolrit 
or t tortr .  

19.-Srdg of uirliog icttlsiircrit., 

and îhe prer to m s h  fahr. 
uttIcmtntr. 

?O.-Yurid womm i h b b  for fhl 
nriinlc~aca of hsr chiidrra 

21.- B o p f  of 39th Yic., Cap. 11. 
22.- hgal reprewbtiro d muriod 

roarn. 1 '13.-111tcr~erpnfith ol - 
24.-Short title. 

BE it Enactcd by the Admini~trator of the Govern- EmW 
ment, Lcgisla~ve Council and Assembly, in Lcgir, 

lative Session convcned, as follows :- 

1.-(1.) A married woman shalL in accordancc with îhmd romta 
ta k a p b i e  ot the provisions of this Act, be capable of acquiring, hold- holdinr p m ~ r l l  

ing, and disposirg, by Will or otherwix, of arty-real or ?~~f~$$:~~L.  

personal property as her separate property, in the same 
manlier as if s'nt were a fmrc d e ,  without the intervention 
uf any h s t e e  

(2.) X marned woman shall be capable of entering 
into ud rendering herser liable in respect of 
2nd to the extent of hm separue property on 
any contract, and of swing and being sutci, 
tither in contract or in tort, or othenvise, in  al1 
fcspeO& as if sk were a fmu s&, and hzt 
husband need not be joined with her as plain- 
t iK or defeadant, or bc made a party to any 
action, or 0 t h  legal procading* brought by 
or taken against ha. and any dama, =es or cos ts 
tccovered by her in any ruch action or pro- 
ceeding h l 1  be hcr separate property, and any 
damages or costs recovered against her in any 
such action or p:oceeding shall be payable out 
of her separate property, and not othenvise. 

(3.) Every contract eiitered into by a married womaa 
shaIl be deemed to be a contract cntcred into 
by hcr with respect to and to bind her sepante 
property, unIcss the contrary bc shcwn O *  
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(4.) Every contract entered into by a married wornan 
with respect to and to bind her separate pro- 
perty shall birid, not only the separate property 
wliich she is possessed of or entitied to a t  the 
date of the contracf but al50 al1 scparate pro- 
pertl  which she may thereaftcr acquirt. 

(j.) Every marricd woman carrying on a trade sepa- 
rately from her husband shall, in respect of 
her xparate property, be subject to the Insol- 
vciiq- hw in the sanic way as if she were a 
f LM E d e ,  

pr~pcky of s 11.-Evcry womari who marries after the commence- 
r o a m t  mamed 
.(ter t~ i l -+ct  to ment o f  this Act shaI1 be eiititkd to have aiid to hold as 
be hrld br ber her scparate property, aiid to dispose o f  i n  mannrr aforc- 

j'cne r&. 
said, a11 reat and persona1 property which shall belong to 
her at the time of' marriage, or shdl  be acquired by or  
devolve upon her after marriage, including any wages, 
earniiig.;, money or propcrty gained or acquired by her in 
any emplo>mèiit, trride or occupation in which she is en- 
gciged, or which she carries on separately from her hus- 
band, or by the esercise of any literary, artistic, or scien- 
tific Ml. 

~ a a w  by rild to 111.-Any rnoney or other estatt of the wifc lent or 
tusbaud. entrusted by her to her husband, for the purpose o i  any 

trade or business carrid on by him, or otherwise, shall be 
treatcd as assets o l  her husband's estate in case of his in- 
solvency, under reservation a i  the wife's daim to a divi- 
dend, as a creditor for the amount or value of such money 
or other cstate after, but not before, a11 daims of the other 
creditots of the husband for valuable consideration in 
money or rnoney's worth have been satisfied. 

IV.-The execution of a general power by Will by r 
married woman shall have the effect of making the pro- 
perty appoitited liable for her debts and other iiabilities in 
the same manner as her separate cstate is niade liable 
under tliis ;lit. 
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V.-Evev woman, married kforc the cornmenccmcnt P m p q  reqaimd 

cf this Aa, shall k mtitled to have and to hold. and t o : ' ~ ~ ~ ~ ~  czd 
dispose of. in manncr aforaaid, as hcr separate property,bfa" t@ 

be htM bl bu u 
a11 real and personal propnty, her title to which, whcther r j tm m. 
vtstcd or contingent, and whctkr in pscss ion ,  reversion 
or remainder, shall accrue aftet the cornrnencemcnt of this 
Act, including any luges, earningj, money and propcrty 
w g a i n d  or acpuirei by her as aforcsaid. 

VI.-Al1 deposits in 2rry Sarine' Bank, or in any .\a to ,t~d,&e., 

ctlier Bank. and al1 s u m  of momy forming part of the :'"y,"' . 
Public Debt of this Colony, and al1 Governmnt Deben- 
tures, and a11 Sharcs, Stock, Dctmitures, Debenture Stock, 
or otlier inteiats oc or in, any h n k ,  Corpontion. Com- 
pany, or Public Body, municipal, commercial, or othenvix, 
or oc or in, any industrial, prorident, iriendly, benefit, 
building, or loan Society, which, at the commencement of  
this Act, are standing in the sole n r i m  of any married 
rvoman, sMl k deemed, unless and until rhe contrary be 
sheivn, to k the sepante pper ty  of such rnarried woman. 
and the fact that any such deposit, surn or sums of money 
forming part d the said Public Debt, Sharc, Stock, Dc- 
btnture, Debenture Stock, or other interest, as aforcsaid, 
is standing in thc sole name of a marricd woman, shdl b e  
su ficient pfirrw fncie evidcnce that she is beneficially en- 
titled thereto for her separatc use, so ôs to authorizlc and 
cinpower her to  receive w transkr the samc, and to re- 
ceive the dividends, interesf and profits tkrcof, without 
the coiicurrcncc of k husband, and to indtmnify the Re- 
ceiver Gcneral. and al1 Directon, hfanagen. and Trustees, 
a( every swh Bank. Corporation, Con~pany, Public Body, 
.or Socicty, as aforesaid, in mpcct tlicreol, 

VIL-At 1 s m s  forming part of the Public Dcbt of A, to i toc~.  k, - - 

this Colon>: and al1 such dePo& as are mcntioiicd in the:Tatitn$i$i 
last preceding Section, aiid a11 Shares, Stock, Debcntures.woman. 
Debenturc Stock, or other iatirrtsts of, or in, any such 
Bank, Corporation, Company, Public Body, or Society, as 
-aforesaid, whicli, aftct thc cwnmencemcnt of  tbis ActF s i d l  



bc allottcd to, or placed, registered, or transfcrrcd in or' 
h to ,  or made to stand in the sole name of any marriedl 
woman, shall be dcmed, unIrs and  until the contrary be 
shewn UI be k r  separate property, in respect of whkh, se 
kr as any liabaity may be hoident thcrebo, her sepantc 
tstate shall alont bc liable,. tvkthet the samc shail be so 
expresscd in1 the document whereby htr title to th samc 
is creatcd or certified, orin the books or registtr whertin 
her title is entercd' or recordeci, or not : Piovidcd alivays,. 
fhat nothing in t h  Ac6 shaD reguire- oc authorize nny 
Bank, Cbrporation. or Company ta admit- any manied 
roman to k s iiolder of any Shares o r  Stock therein, to- 
which acy liability may be in ci den^ contrary to the pro- 
vishns of any Act of the Legislaturc of this Colony, of 
of any Charter, Byt-taw, Articles of Association, or De& 
of Settlement regulating such Bank, Corporation. or Corn-- 

PanY* 

%reitrnent in VI 11.-AI1 t k  provisions heniabeforc contained as 
9iui namer of to deposits in any Savings' Bank, or ti any other Bank,. 
tuarrird. WOUICP 

uid oelirn. sums forming part of the Public Dcbt OC. this CoIony, Go- 
vernment Nebenturts, Shares, Stock, Debentures, Dekn- 
ture Stock,. or othcr intcrcsts oc or in, any srich Bank,. 
Corporation,. Company, Public Body. or Society,. as alorce 
said, respactiwly, tt-hich,at the commencement of this Act,. 
shall be standing in the sole narne 06 a rnarried wornan,. 
or which,. a f t a ~  tliat time,. s u 1  be allotted to, or phced,. 
registered, or tranjferred to, or into, or made to stand in 
the sole name of a married w o m n ,  shall iwpcctivcly ex-. 
tend and apply sa lar as rt!ates to the estate. rigkt, titlç. 
or  interezt of the manie& nvoman to any of the particu!ars 
aforesaid, which, at the commencement of this Act, or rt 
any time aftenvarj shaIl be standing in, or be allottcd to,. 
pIaced; registcred, or transferrcd tb,. or into,. or made te 
stand in the name of any rnarrkd wornan, jointly with- 
any ptrsons or person othcr than her husband.. 

IX-It shall not be necessary for the husband of any 
~psfried wonun, in respect of  her interest, to join in the 
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transfcr of any such deposits as aforesaid. or any sum AS t o i i 0 ~ k . k .  
rtradiing in th. forming part of the Public Dcbt of t his Colony. or of any j,, ,,, . 

Governrnent Deben tures, or of any Shore. Stork Deben- ~n~~~~ 

turc, Debentnre Stock, or other benefit, right, claim, or 
other interest of or in any such Bank, Corporation, Com- 
pany, Public Body or Society, as aforesaid, which is now 
or shall at any time hereafter be standing in the sole name 
of any niarried wornan, or in the joint names of such mar- 
ri& women, and any other penons or person. not being 
her husband. 

X.-If any investment in any such deposit as afore- hada i ro t  in- 
vertrneolr ri& 

said, or in any part of the Public Debt of this Colony, or ,,ney of 

in any Government Debenture, or in any Share, Stock, husbmè 
Debenturc, or Debenture Stock, of or in any Bank, Cor- 
poration, Company, or Public Body, municipal, commer- 
cial, or othcrwiàe, or in  any Share, Debenture, benefit, 
right or claim whatsoever in, to, or upon the iunds of any 
industriai, provident, fricndly, benefit, buiXinp or loan 
Society, shall have been made by a married woman by 
means of moneys of her husband. aithout his consent, the 
Supreme Court, or a Judge thereof may, upon an appli- 
cation under Section Seventeen of this Act, order such 
investment, and the dividends thereof, or any part thereof 
to bc transferred and paid rcspectively to the husband, and 
nothing in this Act contained shall give vaiidity, as against 
creditors of the husband, to any pift by a hujband to his 
wife, of any property which, after such gift, shall continue 
to be in the order and disposition or reputed ownership of 
the husband, or to any deposit or other investment of 
monies of the husband made by or in the name of his 
wife in fraud of his creditors ; but any monies so depsitcd 
or invested m3y be followed as if this Act had not passeci. 

XI.-A married womm may, by vinue of the po\kber vone7a p ~ a b 1 a  
uodir plier or 

of making contracts, hereinbefore contained, e k t  a policy assurmer 
furm part of of assurance upon lier own life, or the life of her husband, ahte 

for her separnte use, and the same, and al1 benebt thereof, i m d  
shllenureaccordingly.1 n u  a c c o d i n l y  A policy of assurance, e k t c d  



by a m m  on hl; own IXe, and espresscd to bc for the 
benefit of his wife, or of his children, or of hi5 wifc and 
childrcn, or any OF t k m ,  or bj* any w o m n  on her own 
lifc, and expressed to be for the bencfit of her husband, or 
o E  her children, or of her husband and children, or any OC 
thtm, shall create a trust in Lzvor of the objects therein 
named, and the Foneys payable under any such policy 
shall not, so long as any object of the trust rcmains un- 
performed, form part of L!C estate of the assured,'or bc 
subjcct to his or her debts ; provided, that if i t  shali b e  
provei tiiat the policy eiicictcd and the prerniums paid 
with intent to defraud t!it ceditors of the assured, they 
shall be entitled to receive out or  the moneys payable 
under the policy a sum e q u d  to the premiuins so paid, 
The aesured may, by the policy or by any memorandum 
under his or  her hand, appoint a trustee or trustees of the 
moneys payable uncier the policy, and, from tirne to timc, 
appoint a new trustee O: new trustees thereof, and may 
rnake provision for theappointment of a new trustee or new 
trustees thereof, and for the investment of the moneys pay- 
ab!e under any such policy. In default of any such appoiiit- 
ment of a trustee, sach plicy, irnzediately on its being 
etJected, shall vest in the ajsured, and his cr  lier l q a l  per- 
sonar repreren tatives, in tnist for the purpoces aforesaid, 
If at the time of the death of the assured, or a t  any tirne 
aftemards, there chai1 be 110 trustee, or it shall be expedient 
to appcint a now trustce O; new trustees, a t m t e e ,  or trus- 
tees, o r  a new trustee or  new trustees, may be appointed 
by the Supreme Court or a Judge thereof. I l t e  rcccipt 
of a trustee or trustees du!y appoirxed, or in default of' 
any such appointment or in defautt of natice to the Assu-. 
rance Otnce, the receipt of the 1egaI personai representa- 
tivt of the assured shall be a discharge to the office fo r  
the SCPJ sccured by the policy, or for the value thereof in 
whole or in part 

Re*dîa of mu- );II.-Every mornan, whether married bcfore or aftcr. 
ricd mmnn far 
pntection ~ n , i  this Acti shall have in her own name açai~st  al1 penons- 
wcnrity of scpa- ,, ropr'l, u-bomjccver, inluding her kuib=d, the same civil rerrc- 
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dies and also (scbiect, as rqards her husband, to  the pro- 
viso hereinafter contzined), the same remcdies and rcdrcss 
5y way of criminal proceedinjs, for the protection and 
sccurity of her own separate property, as if such propcrty 
belonped to her as afhm sok, but, except as aforesaid, no 
husband or wife shall bc enti:!ed tci sue the other for a torf 
In any indictment or oiher procetding uzder this Section, 
it chall be scfncient to allcgc such property to  bc her pro- 
perty ; and in any procecding under this Section a hus- 
band or wife shall b: cornpctcrit to givc evidencc against 
each other, any statute or rulc of law to the contrary,not- 
wi ths t~nding : Pro~ided alwys, tha t  no criminal pro- 
ceeding shail be tjken by aiiy wik against her husband, 
by virtue of this Act, ahile tliey arc living togetlier, as to 
or concernis?; any property c!aitited by her, nor \\.hile thcy 
are living apart, a; to or conccrtiing any act done by the 
hujbnnd aliik thcy ivere livis:~ together, concerning pro- 
perty claimed by the wik ,  un!ejj such property shdl hovt 
becn wrongfdly rakcn by the Iiusband u-hen leaving or 
dejerting, or about to leave or dcjert his ivife, 

XI  II.-A wornsn drer ber mr r i a çe  shall continue to n;feti rot'  nup- 
tial Jtbts &;id be liable in rripect and to the estent of her separate pro- liibilirirr 

perty, for al1 debts contracted, and al1 contracts entercd 
into, or  wrongs commi:ted by her beforc her rnarriagc ; 
aiid she may be s:ied for an). scîh debt, and for any lia- 
biiity in damages or othcnvise under any scch contract, ar 
in  respect of any such won: ; and al1 su:ns rccovercd 
against hcr in reqest thereof, or for any costs re!ating 
thereto, chdll be payable o ~ t  of her separatc property, and, 
as be twen  her acd her husband, unlcss t!ise br: aiiy coii- 
tract betwecn them t o  the contrary, her s ep ra t e  property 
shall be decmed ta be primariry lizblc for aIl such debts, 
contracts, or tvrangs, and for al1 Grnages or costs recover- 
ed in respect tkercùl: Providrd alivays, that nothing in 
his Act sliall operate to ixrcase or dininidi the lia- 
bility of any woman, married before the conimcncement 
of tliis Act, for any such debt, contract, or wronp, as afore- 
said, except as to eny sepante property to which shc may 
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become entitled by virtue of this Act, and to which she 
would not have becn entitled for her separate use if thig 
Act had not passed. 

Eahnà b bs X 1 V . A  husband shall be liable for the debts of hk 
Liibls fm hU wife contracted, and for al1 contracts entered into, and 

- - - . . . . - 

~ ~ b d o ~  wrongs comrnitted by her before rnarriage, to the extent 
murisgr t3 r 

= t + o ~  of al1 property whatsoever belonging to his wife, which he 
shall have acquired or become entitled to from or through 
his wifc, after deducting therefrom any psyments made by 
him, and any sums for which judgment may have been 
6 0 m  jidf recovered against him in any proceeding at law, 
in respect of any such dcbts, contracts or wrongs, for, or 
in respect of ivhich his vile was liable before her rnarriage, 
as aforesaid ; but he shall not be liable for the samc any 
further or othenvise, and any Court in which a husband 
shall be sued for any such debt shall have potver to direct 
any enquirl* or proceedings which it m3y think proper, for 
the purpoce of ascertaining the nature, amount or value of' 
such property : Provided always, that nothing in this 
Act contained slidl opetate to increasc or dirninish the 
liability of any husband. married before the commence- 
ment of this Act. for or in respect of any such debt or 
other liability of his wife as aforesaid. 

6rriS for antt- SV.-A husband ard wife m a s  be jointly sued in 
WGd&bg5w*respect of any such debt or other liability (ahether by 

contract or for any won$ contracted or incurred by the 
vife bcfore marriqe as aforesaid, if thc plaintin in the 
action shrrll seek to establish his clairn, either wholly or in 
part, against both of them ; and if in any such action, or 
in ans  action, brought in respect of any such debt or lia- 
bi!ity against the hucband ahne, it is not found that the 
hujb3r.d is iiable in respect of an). property of the wife so 
acquired by him. or to ivliich he shall have become so en- 
titled as aforesaid, he shall have judgment for his costs of 
defence, whatever may be the result of the action against 
the wife if jointly sued with liim ; and in any such action 
q a i n ~ t  the husbaiid and trile jointly, if it appears that the 
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husband is liable for the debt or damages rrecovered, or 
any part thcrcof, the judgmcnt to the extent of the amount 
for which the husband is liable shall be a joint judgmcnt 
against the husband pcraonally, and against the wife as to 
her scparate propcrty ; and as to the residue, if any, of  
such debt and damapes, the judgrnent shall be a separate 
judgment against the wife as to her separate property 
only. 

XV1.-A wife doing any act with respect to any pro- Act of ri* liabie 
b crimrod pro. perty of her husband. tvhich. if done by the husband with 

respect to  property of the wife, would make the husband 
liable to  criminal proceedings by the wife under this Act, 
shall in Iike manner be liable to criminal proceedings by 
her husband. , .. . 

XV1I.-In any question between husband and ivife, Q ~ e d i o n i  
betivaen hnsbrad 

as to the title to or possession of property, either party, or ,,d .,fe, ro 
any such Bank, Corporation, Public Body, Company, or ~~~,~;';" 
Society, as aforesaid, in nhosk books any Stocks, Funds, romrnary r.y. 
or  Shares of either party are standing, or in case of in- 
vestment in the Public Debt of this Colony, the Recciver 
Generd for the time beinp may, on giving notice to tne 
other party, apply to a Judge of the Supreme Court, and 
thtreupon such J u  Jge shail makt such ordcr, direct such 
enquiry, and aaard  such costs as he shall think fit ; pro- 
vided, that  when any order is made by such Judge, either 
party, or any such Zank, Corporation, Company, Public 
Body, or Society, as aforesaid, or such Receiver General, 
shall be entitled to a rehearing, as under Section Twenty- 
five, Chapter Twenty-eight, of the Consolidated Statutes, 
entitled "Of Proceedings in Equity," and any Acts in 
amendment thereot and the Judge may, if either party, 
o r  any such Bank. Corporation, Company, Public Body, 
or Society, as aforesaid, or such Receiver General, so rc- , 

quire, hear the application in his private room ; provided 
also, that any such Bank, Corporation, Company, Public 
Body, or Society, as aforesaid, or such Receiver General, 
siiall, in the inatter of any such application, for thc pur- 
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poses of costs or othenvisç be trtated as a stake holdct 
only. 

Manicd womm 
ar rn cxecotnx 

XVII1.-A marricd woman who js an executtix or 
ci=- administratrix al on^ or jointly with any other penon of 

persons, of the estate of any dcceased person, or a t m t e  
done, or jointly, as iforesaid, of property subject to any 
trust, may sue or be sued, and may transfer, or join in 
transferring, any scch deposit, as aforcsaid, or any sum 
forming part of the Public Debt of this Colony, or any 
Government Debenture, or any Share, Stock, Debenture, 
Debcnture Stock, or other benefit, right, claim, or other 
interest of, or in any such Bank, Corporation, Company. 
Public Body, or Society, in that character, without hcr 
husband, as if  she were a j b m  solr. 

XIX-Sothing in this Act eontained shall interfcre 
1 with or aKect any settlement or agreement for a sett!ernent 

and t h  t w e r  b 
mnii.6 ~ U L U ! ~  made, or to be made, whzther before or  after marriage, rc- 
ie4;!:urnt& specting the property of any married woman, or shall in- 

terfere tvith or rendcr inoperative any restriction against 
anticipation at prescrit attsched or hereafter to be attached 
to the enjoyment of any property or income by a woman 
under any settlement. agrcernent for a settlement, will or 
other instrument ; but no restriction against anticipation 
contained in any setthnent or agreement for a settlement 
of a womul's own property to be made or entered into by 
herself shdl  have any validity against Cebts contracted 
by her be fm her marriage, and no settlement or agree- 
nent  for a settlement shail have any greater force or vali- 
dity apainst creditors of such woman than a likc scttlc- 
ment or agreement for a settlement made or entcred into 
by a man rvould have against his crediturs. 

M-J woman XX.-A married wornan havinp separate property 
l i~ble  for the 
maiutciruxi ot shsll be subject to al1 such liabifity for the maintenance of 
h d d d m .  her children and grand-children, as the huhand is now by 

law subject to for the maintenance of her children and 
grand-children ; proridcd alway, that nothing in this Act 
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shall rclieve her husband from any liability imposed upon 
him by Iaiv to maintain her children or grand-children. 

XXL-The ' hIarried \Voman's Property Act, 1Si6," Repe~l  of 391b 
Yic., Cip. Il. 

is hereby repealed: Provided, that such repeal shall not 
aflect any act done or riglit acquircd xhile such Act was 
in force. or any right or liobility of any huhand or rvife, 
rnarried before the commencement of this Act, to suc or be 
s u d ,  under the provisions of the soid repealed Act. for or in 
respect of any debt, contract, wrong, or other rnatter or 
thing wliatsoever, for or in respect of which any such right 
or liability shall have accrued to or against such huiband 
or wife before the commencement of this Act, 

XXI1.-For the purposes of this Act, the legai pcr- L ~ I I  rrprr3ca- 
u i v e  oi murid. sonal rcpresentative of any married woman shall, in re- ,,, 

spect of her separate estate, have the same rights aiid lia- 
bilities, and be subject to t h  same jurisdiction, os she 
would be il sEe were living. 

XXIII.-The word "contract" in this Act shalI in- fnbrpdation ab 

cIude the acceptmce of any trust, or cf the office of exe- ol km% 

cutrix or adrninijtratrix, and the provisions of this Act, 
u to the IiabiIitics of married women, sh+lI cxttnd to al1 
lirbilities by reason of any breach of tmt or demstavit 

a trustec or exe- committed by any rnanied woman, beir, 
cutrix or administratrix either before or after her rnarriage, 
asid her husband shall not be subject ta such liabilities 

- unless he has acted or intermeddted in the trust oc admin- 
istration. The word "property" in this Act includes t 
thing in action. 

XXIV.-This Act may be uted as 'The Married short Ti*. 
Xromen's Property A& x 883. 





CAP. XVn. 

Eurt iog ~ i r .  E it enacted by the üovernor, the Legishiva Coiiiicil B and H o u r  of bssemblr. in L e g i d i i t i ~ ~  Lssio~i  mu- 
\ . i ~ l l ~ t l ,  4 x 3  loll0\\3 :- 

(a) ShalL bc deciued to Lc 6 contiuct eiitereà into t y  
her with wpect ta and io biud ber iepratr. 
pmperty, wliether 8hc is or is  not in f i t  p~- 
d of or entitled ta any sepnmte pmperty ot  
the t h e  wlieii sbe euters into aiich contract; 

0.) Shall biad al1 rpnmte property wbich sbe mny x~ 
ihat tirne or tlieieafter be paaaesscd of or entitld 
to ; and 

(c )  Shnll dao be euforcctble by proces of luw ogoirirt 
al1 property which she uiay thereaftcr, wbile dis- 
covert, be prswssed of or entitled ta : 

l 'rovidd thût uothiny in this aection coutained ehiill reiirlcr 
avaiiuble, to satuify auy üability or obligetioo aibing out of 
auch contract, ony seprate property which nt thet time or 
theratter sbe mtmined h m  onticipctting. 

C ~ L C  miy  b~ 2. h mg aclioii or pmceeding ww or hemfter in&- 
$$,$,cr<y tiitai by a womm, or by a next friend on her khnlt, tlic 
zbs2=ut Court belore which siich action or pmcecdi~g in pendini: 

alüill bave juridiction by judpcut  or d e r  fmm t h e  k, 

biiue to order payaient of the mta ol the o p p i t e  part? 
out of proprty wbich U iubjcct ta J. nstniint or onticip- 
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4. Sub-rctions tliree rnd fatir of rection one of the 
>l.irrietl Ibrnen8* I'roperty Act, l.SY3, iiir Iiercby n.peilnl. 



PEUMARY SOURCES 

1. Manuscripts 

A. Centre for New foundland S tudies Archives 

MF (Manuscript File) 0 12, Archibald Buchanan 
Collection consists of a paper entitled, "Conceming Landed Property in 
Newfoundland", which surveys land usage and the laws as they were in the 
eighteenth century and affected the inhabitants of the island. Photocopied 
from the original: British Library. Manuscript. Additional 38347, f. 373 et 
seq. London, England. 

MF 048, Will of John Guy 
Collection consists of a photocopy of the wili of John Guy. colonizer. datrd 
February 21, 1625. 

MF 049, Will of John Guy 
Collection consists of a photocopy of the will of John Guy. son of the 
colonizer, and is dated January 4, 1639. 

MF 135,Will of John Bingley Garland 
Merchant of Poole, England, and of Trinity. Resident of Wirnbome. 
England. Collection consists of probate copy of the wili and codicils of 
John Bingley Garland, together with a typed manuscript. 

MF 236, Will of John Bole 
Planter of Ferryland, Newfoundland. The collection consists of the will of 
John Bole in which he devolves his estate to his sister, Elizabeth Searle, and 
nieces, Mary and Elizabeth Bole. 

Collection 003, Magistrates Office collection, Harbour Grace 
Ln 1824 an Act for the Better Administration of Justice in Newfoundland 
provided for annuai circuit courts within each of three districts and thereafter 
Harbour Grace became the seat of the Northern District. This collection 
consists of approximately 3000 letters and documents, mainly 1825 to 
1860, from Colonial Goverment oficials, merchants, solicitors, and 



pnvate citizens in St John's and the Nonhem Circuit District; draft copies 
of letters from the Harbour Grace Magistrates; applications for 
appoinunents, tenders, directives, and pardons from the Governor; bills of 
sale; correspondence regarding epidemics, famine, civil disorder. court 
actions, pend conditions, and fihenes. Documents are arranged by office 
and place of origin. 

Collection 87, John G. Higgins 
A collection of papers, dated 1878 to 1963, from John G. Higgins. lawyer 
and politician of St. John's, including a typed mansucript entitied, 'The 
History of Law and Le gal Institutions in Newfoundland. The collection 
includes papers from his professional career, Defence Arbitration Board, 
political career, affiliation with professional and service groups, personal 
records, correspondence, and papers of the law practice of Sir James 
Winter. 

Coliec tion 103, Francis Moms 
A collection of papers, dated 1849 to 1933, from Francis Moms, a lawyer 
bom in St. John's. The collection includes personal correspondence, wills, 
grants of land, deeds, indentures, and other paper from his law practice. 

Collection 150, Peyton Family 
A collection of records, dated 1806 to 19 10, compiled by members of the 
Peyton farnily of Exploits and Twillingate. The collection includes legal 
records, accounts, voten' lists, census lists, diaries, navigational aids, 
recipes and cures. 

Collection 170, The Baird Farnily 
A collection of papers, dated 1790 to 1960, from the Baird family and its 
ancestors, Ash, Pynn, Heighington, who were early settlers and long-time 
residents of Trinity, TNiity Bay, Newfoundland. The collection includes 
correspondence, legal documents, photographs, wills, and farnily trees. 

B. Provincial Archives of Newfoundland and Labrador (PANL) 

MG (Manuscnpt Group) 22, Sarah Newhook (Lander) collection 
The collection consists of letters, power of attorney, wiils and accounts 
circa 1794 to 1909, diagrams of land in Harbour Grace, New Harbour and 
Ross's Island. 



MG 27, John G. Higgins collection 
The collection consists of legal documents from John G. Higgins, lawyer 
and politician. 

MG 29, James MacBraire collection 
The collection consists of documents, dated 1780 - 1835, belonging to 
James MacBraire, merchant in St. John's. Documents include agreements, 
bills of sale, deed of assignrnent, wills, notes, leases, accounts, and maps. 

MG 32, Holdsworth family collection 
The collection consists of legai documents, dated 1834 to 1860, from the 
Holdswonh family of Fenyland, St. John's, and Calvert. Documents 
include deeds of conveyance, land surveys, leases, wills, map and 
photograp hs. 

MG 230, Benjamin Lester collection 
The collection consists of diaries, conespondence, and ledgers for the estate 
of Benjamin Lester, 1805 and the estate of George Garland, dated 1829 to 
1831. 

MG 247, Carter (Bengermason) Papers 
The collection consists of legal documents dated 1750 to 1860 from the 
Carter. Benger, and Nason families of Ferryland. 

MG 275, Robert J. Pinsent collection 
The collection consists of legal documents belonging to the practice of 
Robert Pinsent, lawyer, St. John's. Documents include bills of sale, power 
of attorney, assignments, conveyance, deed of gift, mongages, grants, 
bonds, wills, indentures, letten, receipts, newspaper clippings and 
accounts. 

MG 382, Tucker family collection 
The collection consists of legal documents dated 18 12 to 192 1 belonging to 
the Tucker family. Documents include bills of sale. agreements and 
mortgages. 

MG 399, Hugh Bastow collection 
The collection consists of legal documents dated 1792 to 1845. Documents 
include wus, indentures and leases in St. John's. 



MG 43 1, Butler family collection 
The collection consists of legal documents dated 1804 to 190 1. Documents 
include wills, and granrs of property in Topsail and Peter's Arm. 

MG 454, Batten collection 
The collection consists of legal documents dated 1815 to 19 17 from the 
Neweli and Batten families. Documents include wills and probate papers. 

II-Government Documents 

A. Newfoundland Statutes 

(1833) 3 Wm. IV, c. 10: An Act to repeal the h w s  noow in force concerning the 
celebration of Mariages and to regulate the future celebration of Marriagn in this 
Island. 

( 183.1) 4 W m  IV. c. 8:  An Act to afford Relief to Wives and Children deserted bv 
their Htisbandr and Parents. 

(1834) 4 Wm. N, c. 18: An Act for declaring al1 Landed Property in 
Newfoundland Real Chattels. 

(1836) 6 Wm. IV. C. 5: An Act to Amend the Law Declaring al1 Landed Property in 
Newfoundland Real Chattels. 

(1837) 1 Vict. C. 4: An Act to Exrend the Criminal Lnw of Enland to this Colony 
tinder Certain Conditions. 

(1 837) 1 Vict. c. 5: An Act to repeal pan of an Act in the Parliament of Great Brirnin 
in the Fifth year of the reign of His Majesty King George, the Fourth, entitled, "An 
Act for the Bener Administration of Justice in Newfoundland, and for other 
purposes, " and to ma ke further provisions for the Registration of Deedî in this 
Colony. 

( 185 8) 2 1 Vict C. 13 : An Act to afford Relief to Wives and Children deserted by 
their Husbancis and Parents. 



(1859) 22 Vict c .  6: An Act to amend the Proctice and Mode ofprocedure in 
Granting Probates and Letters of Administtation, and for other purposes. 

(1864) 27 Vict c.13: An Act for the amendment of the Law with respect tu Wills in 
this Island 

(1865) 28 Vict c. 6:  An Act to m k e  provision for Wives and Children deserted by 
their Hirsbands and Parents, and to aged Persons deserted by their Children. 

(1867) 30 Vict. c. 10: An Act for the protection of Married W o m n  in certain cases. 

(1876) 39 Vict c. 1 1: An Act to amend the Lnw Relating to the Property of Married 
Wornen. 

(1883) 16 Vict c. 1 1 : An Act to amend the Married Women 's Property Act of 
1 8 76. 

( 1895) 59 Vict c. 17: An Act to amend the Married Women 's Propem, Act of 
1883. 

B. British Statutes 

(1535) 27 Hen. VIII, c. 10: the Statute of Uses 

(1540) 32 Hen. VIII, c. 1: the Statute of Wills 

(1670) 22 & 23 Car. II, c. 10: The Act for the Better Settling of Intestates' Estates. 
(Statute o f  Distributions) 

(1694) 6 & 7. Wm. and Mary, c. 6. 

(1699) 10 & i l  Wm. III, c. 25: An Act to encourage the trade to Neioundland 
("King William's Act") 



(1753) 26 Geo. II, c. 33. 

(1775) 15 Geo. III, c. 31: An Act for the Encouragement of the fisheries carried on 
from Great Britain. Ireland, and the British dominions in Europe. and for securing 
the return of the fishermen, sailors. and others employed in the saidfisheries to the 
ports thereof, nt the end of the fishing season. ("Palliser's Act") 

(179 1) 3 1 Geo. III, c. 29: An Act for establishing a Court of Civil Jurisdiction in 
the Island of Newfoundland for a limited time. 

(1792) 32 Geo. III, c. 46: An Act for establishing Courts of Judicature in the Island 
of Newfoundland and the islands adjacent. 

(1 809) 49 Geo. III, c. 27: An Act for establishing Courts of Judicature in the 
Island of Newfortndland and the island adjacent; and for re-annexing pan of the 
coast of Lubrador and the Islands fying on the said coast to the government of 
Neivfo undland. 

(18 1 1) 5 1 Geo. III, c. 45: An Act for mking away the public use of certain ships 
r o o m  in the town of St. John's, in the Island of Newfoundland; and for instituting 
Surrogate Coiirts on the Coast of Labrador, and in certain islands adjacent thereto. 

(1 8 17) 57 Ceo. III, c. 5 1 : An Act to regulate the celebration of Marriage in 
Neiifoundland and to make further provision for the Celebration of Marriages in 
the said Colony and its Dependencies. 

(1824) 5 Geo. IV, c. 67: An Actfor the Betrer Administration of Justice in 
Ne wfoundland. and for other purpuses. 

(1 824) 5 Geo. IV, c. 68: An Act to repeal an Act p m e d  in the Fijty-seventh year of 
the Reign of His iate Majesry King George the Third, entitled: An Act to regulate 
the Cele bration of Marriages in NefloundZmd and tu make further provision for 
the Celebration of Man-iages in the said Colony and its Dependencies. 

(1833) 3 & 4 Wm. N, c. 105: Dowet Act 

(1857) 20 & 21 Vict c.  85: Matrimonial Causes Act 



(1857) 20 & 21 Vict c. 77: Court of Probate Act 

(1870) 33 & 34 Vict. c. 93: An Act to Amend the Law Relating to the Property of 
Married Women. 

(1882) 45 & 46 Vict. c. 75: An Act tu Amend the Law Relating to the Property o f  
Married Women. 

(1925) 15 Geo. 5, c. 23: Administration of Estates Act 

C. Court Records 

GN 2/1, Colonial Secretary's Office, Outgoing Correspondence, 1749 - 1770 

GN U2, Colonial Secretary's Office, Incoming Comspondence. 1825 - 189 1 

GN 5, Court Records 

GN 511, Surrogate Court records: 

GN 5/1/A, Central district Circuit Court, 1802 - 1825 
GN 5/l/A/1, Minutes, 1802 - 1825 
GN 5/1/A/4, Writs 

GN 5/1/B, Northem district Circuit Court, 1787 - 1826 
GN 5/1/B/l, Minutes, 1787 - 1826 
GN 511/~/4,  wnts 
GN 5111B15, Cornplaints 
GN 5111B16, Correspondence 
GN 5/1/8/7, Proclamations 
GN 5/1/B/8, Cause lis& 
GN 51 l/B/!J, Estate Matters 
GN 5/1/B/14, Summons 
GN 5/1/B/15, Oaths 



GN W C ,  Southem district Circuit Court, 1806 - 1825 
GN 5/1/CII, Minutes, 1818 - 1821 
GN 5/ 1/C/4, Wnts 
GN SI l/C/5, Cornplaints 
GN 5/1/U6, Conespondence 
GN 5/ 1/C/7, Non-series 
GN 5/1/C/9, Estate Matters 

GN 512, Supreme Coun records: 

GN 5/2/A, Central district Supreme Court, 1795 - 1900 
GN 5/I/NO, Indexes 
GN 5/UN 1,  Minutes 
GN 51 11A.12, Process Books 
GN 5/ 1/A/3, Judgements 
GN WAM, wnt~ 
GN 5111N6, Correspondence 
GN 5/l/A/7, Miscellaneous 
GN 5/ l/A/8, Issues 
GN 5/1/A/9, Estate Matters, 1798 - 1900 

GN 5/2/8, Northem district Supreme Court, 1826 - 1900 
GN 5/2/8/0, Indexes, 1826 - 1861 
GN SIUBIl , Minutes 
GN 5/UB/2, Process Books 
GN 5/2/B13, Judgements 
GN SIUBI~ ,  wnt~ 
GN 5/2/B/7, Non-series 
GN 5/2/B/8,  Causes 
GN 5/2lB/9, Estate Matters, 1805 - 1826 

GN 5/2/C, Southern district Supreme Court, 1826 - 1900 
GN 5/2/C/ 1 ,  Minutes, 1 826 - 1889 
GN 5/UC/2, Processes 
GN 51UU3, Judgements 
GN 5/UC/4, Writs 
GN 5/2/C/8, Causes 

GN 5/2/D, Northern and Southem Circuit, Suprerne Coun 
GN 5/î/D/ 1, Minutes, 1887 - 1912 
GN 5/2/D/3, Judgements 



GN 513. Magistrates Court records: 

GN 5/3/A, Central district Magistrates Court, 1892 - 1900 

GN 5/3/B, Northern district Magistrates Court, 1863 - 1900 
GN 5/3/'119, Magistrates Coun, Harbour Grace Collection, 1820 - 
1849 

GN 5/3lC, Southem district Magistrates Court, 188 1 - 1 9 0  

GN 5/3/F - R, Magistrates Coun Records for Individual 
Communities 

GN 514, Court of Sessions records: 

GN 5/4/B, Northem district Court of Sessions 
GN 5/4/i3/1, Minutes 

GN 5/4/C, Southem district Court of Sessions 
GN 5/4/C/1, Minutes 

D. Registry of Wills 

GN 5/1, Registry of Wills, Supreme Coun of Newfoundland, volumes 1 - 6. 
(microfilm) P m .  

Miscelianeous Deeds and Wilis, 1744 - 18 10, Registry of Deeds, Confederation 
Building, S t JO hn's. 

E. Colonial Office Records 

(Great Britain) Colonial Office Records 194, v. 43'44, 45.52,53,59, 
68, 69, 82,88 



(Great Britain) Colonial Office Records 195, v. 17 

F. Legislative Records 

(Great Britain) Hansard, Parliamentary Debates, 3rd series. 

Journal of the Legislative Council of Newfoundland, 1833 - 1933. 

Joiirnal of the Hotise of Assembly of Newfoiindland, 1833 - 1933. 

The Consolidated Stanites of Newfoundland: As passed by the Legislatitre in the 
third session of the tenth General Assembly, 1872, on the report of the select 
cornmittee of the Hoiise of Assembly. appointed to revise the consolidated 
statures. St. John's: F.Winton, 1874. 

The Consolidated Statutes of Newfoiindland (second series): Being a consolidation 
of the stature law of the colon?, down to and inciuding the first session of the 
[egisiatiire in the year 1892. St. John's: J.W. Withers, 1896. 

n e  Consolidated Statutes of Newfoundland (third series): Being a consolidation of 
the statzite law of the colony d o m  to and including the session of the Legislature in 
the year 1916. St. John's: Robinson and Co.,1919. 

III. Other Published Records 

Classifird Digest of the Records of the Society for the Propagation of the Gospel in 
Foreign Pans. 1 TOI - 1892. London, 1895. 

"Decisions of the Supreme Court of Judicature, Newfoundland, 18 17 - 182 1, 
during the time of Francis Forbes", Microfilm, Mitchell Library, Sydney, Ausualia. 

Maritime Provinces' Reports: cases decided in the Supreme Courts of New 
Brunswick. Nova Scotia, Newfoundland and Prince Edward Island. v. 23. 
Toronto: CarsweU, 193 1 - 1968. 



Nert.foiindland Law Reports, Decisions of the Supreme Court. v. 1 - 7, 1817 - 
1896. St. John's: J.W. Withers, 1817 - 1946. 

Register of Fishing Room in Bonavista Bay, 1805 - 1806. Glovertown Literary 
Creations. 

IV. Newfoundland Newspapers 

Patriot and Terra-Nova Herald 

Royal Gazette and Nervfoi mdland Advertizer 

7h e Newfoiindlander 

The Mercantile Journal 

The Public Ledger 
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